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PREFACE 
to 
Second Edition 


The Preface to the First Edition of this work is so apt 
in its expression and application that the author feels that 
the principal facts thereof should be repeated in the Preface 
to the Second Edition. We quote therefrom: 

“The underlying idea of this work had its birth in the 
necessity for such a help that the author discovered in a 
somewhat extended experience as a public and private sur- 
veyor and later as a practicing lawyer often called upon to 
investigate land titles. So far as the author is informed, no 
similar work has heretofore been published. 

“The work sets forth the laws pertaining to surveying 
and boundaries and discusses the problems arising in the 
surveying and legal professions with reference to the loca- 
tion and settlement of boundaries. It furnishes the surveyor 
and attorney a ready reference to the acts of Congress pro- 
viding for a survey of public lands; the instructions of the 
Government to its deputies in executing public surveys; the 
suggestions to private surveyors sent out by the Govern- 
ment office from time to time pertaining to the subdivision 
of sections and the restoration of lost or obliterated corners; 
and the decisions handed down by the courts pertaining to 
the various phases of the subject of this work. 

“Of special interest is the chapter pertaining to riparian 
rights and the division of accretions among the several 
riparian owners. That chapter deals at length with all those 
riparian rights with which the surveyor and attorney are 
constantly coming in contact. Lakes in some of the western 
states are drying up and the water receding. Questions 
pertaining to the proper divisions of the boundary line be- 
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tween two owners of piers and their respective rights are of 
frequent occurrence in our cities. How are those lake beds 
to be divided between riparian proprietors? How should 
the pier line boundaries be run? How should cove flats be 
divided ? 

“The chapter on Some Usual and Unusual Questions 
Answered, treats at length the problems encountered by 
the surveyor in actual practice and advises the proper pro- 
cedure in solving those problems. Likewise, the chapter 
on Restoration of Lost or Obliterated Corners deals at 
length with this most important subject, citing authorities 
in each instance as a basis for the rule laid down. 

“Other important divisions of the work will be found in 
the chapters treating of Identifications of Tracts, and 
Evidence of Location of Corners or Lines. Naturally those 
chapters deal with the Law of Evidence as pertains to 
corners and boundaries. That law is carefully digested and 
numerous decisions of the courts are cited to the proposi- 
tion under consideration. 

“The numerous diagrams and illustrations are intended 
to make plain the particular propositions under considera- 
tion. Many of the diagrams are taken from adjudicated 
cases and should be studied in connection with the discus- 
sion of those cases.” 

Chapter 28 is one of the new chapters. It contains 
a summary of state laws and decisions relating to the 
determination of lost or disputed corners and boundaries, 
the method of making surveys, and the duties of county 
surveyors in making such surveys. 

Chapter 29 is one of the most important and informa- 
tive chapters in the entire work. Its subject is Co-ordinate 
Surveying or Triangulation. It is sometimes referred to as 
the scientific system. Under it a system of control surveys 
covering the United States has been executed by the United 
States Coast and Geodetic Survey. Points on the earth’s 
surface may be described most accurately by reference to 
stations established under the system. 
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Some states, among which are New Jersey, Pennsylvania, 
New York, North Carolina and Maryland, have used the 
survey made by the Coast and Geodetic Survey and set 
up additional stations of their own within the Federal sys- 
tem for the purpose of more accurately determining points 
on land boundaries, which points may always be redeter- 
mined with certainty even though the markings of such 
boundaries have been lost. Some eastern states, notably 
Massachusetts, where land boundaries were hard to deter- 
mine, established systems of triangulation prior to that 
established by the Coast and Geodetic Survey. While these 
give accurate methods of fixing points on land boundaries 
they may not fit in with the Coast and Geodetic Survey 
system. 

The author desires to express his thanks to those who 
have aided him so ungrudgingly in the collection of data 
and otherwise. Namely: Mr. Hugh C. Mitchell, Senior 
Mathematician, Department of Commerce, U. S. Coast and 
Geodetic Survey, Washington, D. C., for many valuable 
suggestions in preparing Chapter 29 herein; Mr. Paul 
C. Whitney, Acting Director of U. S. Coast and Geodetic 
Survey, Washington, D. C.; Mr. M. E. Chamberlain, Civil 
Engineer of Montevideo, Minnesota, for suggestions as to 
problems of the surveyor in the field; Mr. R. G. Patton of 
Minneapolis, Minnesota, Past Chairman of the Section of 
Real Property, Probate and Trust Law of the American 
Bar Association, for suggestions and encouragement in the 
preparation of the text herein, and many other surveyors 
and engineers for their encouragement to the author. 


Frank Emerson Clark 
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INTRODUCTION 


Land surveying is a learned profession. It requires 
precision, technical knowledge, discriminating investigation, 
logical thinking, and judicious judgment. 

Rarely is the surveyor now called to make a wholly 
original survey. A resurvey usually constitutes part of, or 
more often, the entire problem, and legal questions are 
usually involved. Although without final authority, the 
surveyor when employed on a resurvey must act as judge 
and jury, collecting the evidence, hearing the testimony, 
interpreting the law and then making. a decision consistent 
therewith. Questions relative to faulty surveys, obliterated 
monuments, contradictory testimony, disputed boundaries, 
riparian rights, inconsistent deed descriptions, erroneous 
plats, and legal decisions may be involved. Hence, land 
surveying is no longer merely the precise application of 
mathematics. 

The competent surveyor finds it necessary to reinforce 
his technical qualifications with pertinent legal knowledge. 
Rather than attempt to rely on a multiplicity of court 
rulings, he needs to be familiar with essential fundamental 
principles to be applied in the field. Until recently that has 
been difficult. It requires more extensive research and read- 
ing than time and opportunity will permit. Text books and 
college courses in surveying have omitted many of the legal 
phases relating to resurveys. 

To supply the urgent need of a treatise on the subject, 
suitable for the practicing land surveyor, seemed beyond 
the ability of either a surveyor or an attorney. It required 
a person trained and experienced as a surveyor and a 
lawyer. Fortunately, this author, Frank Emerson Clark, 
was the man possessing these qualifications. The first edi- 
tion of his work, published in 1922, was quickly accepted by 
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an appreciative profession. The supply of the first edition 
has been exhausted and at the request of practitioners and 
his publishers, Mr. Clark has prepared this, the second 
edition of his useful book on the Law of Surveying and 
Boundaries. 

In my opinion, based on an extensive use of the first 
edition, it is an indispensable possession of the student, the 
land surveyor, and the attorney. 


M. E. Chamberlin, 


Member Minnesota State Board of Registration 
for Architects, Engineers and Land Surveyors. 
Former President Minnesota Surveyors and 
Engineers Society. 


Montevideo, Minnesota, 
September 15, 1939. 
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SURVEYING AND BOUNDARIES 


CHAPTER 1 
LAND SURVEYING 
Section. Section. 
1. Scope. 11. When no.original monument 
2. History. can be found. 
3. Metes and bounds. 12. Instruments and chains or 
4, The rectangular system. tapes. 
5. Fixed monuments. 18. Old surveys presumed correct. 
6. Courses. 14, Witness trees. 
7. Distances. 15. Corners. 
8. Courses and distances yield to 16. Corners marked by mounds 
fixed monuments. and pits. 
9. Retracing lost lines. 17. Where mounds and pits are 
10. To run out old lines where destroyed. 
none of the original monu- 18. Caution. 
ments can be found. 19; eas, this work intended to 
e. 


§ 1. Scope.—This work is designed to furnish survey- 
ors and attorneys easy access to the laws and rules laid 
down by the courts and the land department of the govern- 
ment with reference to the survey and subdivision of lands. 
It is of special importance that these professions become 
familiar with the instructions given out by the government 
to the surveyor-general and his deputies to be followed in 
the execution of a particular survey. Likewise they should 
become familiar with the decisions of the courts on various 
subjects closely related to and inseparably connected with 
the survey of land. 

The professions should bear in mind that original surveys 
in some states were executed by the surveyor-general under 
special instructions from the commissioner of the general 
land office. In retracing the lines of such surveys such spe- 
cial instructions should be carefully examined by the sur- 
veyor. 

The rules and regulations promulgated by the land de- 
partment from time to time and the statutes enacted by 
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congress providing for the survey of the public lands, out- 
side of the thirteen original states, should be carefully 
studied. It also analyzes such decisions pertaining to bound- 
aries under varied conditions. 

The student should bear in mind that it will be impossible 
in a work of this kind to be exhaustive as to citations of 
authorities on a given proposition, but sufficient citations 
will be given to make the text understandable. 


§ 2. History.—‘As the earliest records of man refer to 

skilful measurements and calculations, it is impossible to 
assign the birth of the science of surveying to any particular 
year or even century,” says the Encyclopedia Americana. 
The Encyclopedia Britannica, llth Ed., affirms, “The first 
rude attempts at the representation of natural and artificial 
features on a ground plan based on actual measurements of 
which any record is attainable were those of the Romans, 
who certainly made use of an instrument not unlike the 
plane-table for determining the alignment of their roads.” 

It seems quite well established that the Chinese, at an 
early date, and the Egyptians, long before Christ’s time, 
practiced the art of surveying. In the latter instance it was 
necessary in order to retrace the boundary lines of tracts 
inundated by the annual overflow of the Nile. By such 
annual overflow frequently all traces of boundary lines were 
obliterated and it required a high degree of skill and the 
application of modern rules for the retracing of such lines 
and the replacing of the original corners at the places where 
they were planted. 


It is said also that France was able to re-establish its 
corners and lines at the close of the World War, which left 
her without monuments to the boundaries of lands of owners. 
Doubtless this was because of the system of triangulation 
which had been established in that country for generations. 
This system of triangulation is similar to the one now being 
installed in this country and especially in the thirteen 
original states. 
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The first public surveys in the United States were made 
under an ordinance passed by the Continental Congress 
May 20, 1785, which provided that the townships should 
be six miles square laid out into ranges, extending north- 
ward from the Ohio River, the townships being numbered 
from south to north, and the ranges from east to west. 
The region embraced under this law forms a part of the 
State of Ohio and is usually styled, “The Seven Ranges.” 
The exterior lines of the townships only were surveyed, but 
the plats were made showing sections of one mile square. 
Mile corners were established on the township lines. The 
sections were numbered from one to thirty-six, commencing 
with number one in the southeast corner of the township 
and closing with number thirty-six in the northwest corner 
thereof. By this method number six was in the northeast 
corner and number seven west of and adjacent to number 
one. This system of numbering was changed by an act of 
congress approved May 18, 1796, which provided, among 
other things, that “the sections shall be numbered respec- 
tively, beginning with the number one, in the northeast 
section, and proceeding west and east alternately, through | 
the township with progressive numbers, till the thirty-sixth 
be completed.” 1 Stat. at L.; ch. 29, § 2, p. 466 (U.S. C., 
Tit. 43, §°751- [9A, F. C.A., tit. 48, §'751]). This method 
has been followed since that time. The act has been 
amended several times in respect to other provisions. 

In making a survey of a state there is established a prin- 
cipal (true) meridian, and approximately at right angles 
thereto a base line. This line conforms ‘to a parallel of 
latitude. It is established astronomically. Thirty-two sets 
of base lines and thirty-five sets of meridians have been 
established to the present time. 

Standard parallels or correction lines at present are estab- 
lished at intervals of twenty-four miles along standard par- 
allels and run due north and south to the intersection on 


1 Manual (1919) §141; post, 
97. 
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the next standard parallel. The rectangles so formed are 
subdivided into sixteen townships. Formerly these cor- 
rection lines were run at much greater distances apart, 
namely sixty miles or less in about the year 1835, and later. 
The professions should have this information by all means 
when retracing lines of an earlier survey. 


§ 3. Metes and bounds.—A survey of a tract by metes 
and bounds is the oldest known manner of describing land 
and is the outgrowth of the art of surveying as practiced 
in olden times. It consists of running out tracts of land 
by courses and distances and planting monuments at the 
several corners or angles. The planting of permanent monu- 
ments at each angle is of paramount importance. It will be 
readily seen that the description of property by ‘‘metes and 
bounds” means little to the layman, is difficult and liable 
to error. For this reason, doubtless, surveyors inaugurated 
the rectangular system, which is in force largely in the 
United States, west of Pennsylvania, and in western Canada. 

Owing to the variation of the magnetic needle, the stretch- 
ing of chains and tapes used in making surveys, the condi- 
tion of the weather, and the difference in chainmen, it is 
exceedingly difficult to retrace obliterated or lost lines of 
such boundaries unless at least one of the lines can be 
identified. If the surveyor can find one of the sides of the 
tract, he can adjust his instrument and chain or tape to 
correspond with those used in the prior survey, or he can 
locate the other lines and corners by proportional measure- 
ments. This subject will be considered in a later chapter 
of the work. 


§ 4. The rectangular system.—The experience of man- 
kind with irregular tracts and surveys by metes and bounds, 
with complicated descriptions in deeds, and with difficulty of 
retracing the lines under such circumstances, brought about 
the more simple and ac¢urate method of surveying by the 
rectangular system, referred to in section three. By this 
system any tract of land can readily, easily and briefly be 
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described and distinguished from all other tracts. Further- 
more, lost or obliterated lines and corners can be retraced 
much easier and more satisfactorily than under the system 
of “metes and bounds.” The professions will not infer, 
however, that this is always an easy job. It is frequently 
exceedingly difficult. For instance the implements in use 
by the original surveyors may have been badly worn and 
accurate work impossible; the chain or tape too long or too 
short, the chainmen careless in their work, or the surveyor 
inaccurate in his readings or transcribing his notes. All 
these causes singly or in combination unite to pester the 
retracing surveyor. The author hopes to dwell on all such 
‘points and make them plainer to the student as we progress 
in the work. 


§ 5. Fixed monuments.—We can not impress on the 
surveyor too strongly the necessity of planting at each cor- 
ner established by him, permanent monuments for future 
reference, from which future surveys may be made. If 
possible these should be of stone or iron, set firmly in the 
soil. In a timbered country at least two witness trees should 
be established at each corner. These should be properly 
marked and noted by the surveyor in the minutes of the 
survey. If there is no timber in the immediate vicinity, 
pits should be dug and mounds thrown up or references 
should be made to natural features such as hills, ridges, 
creeks, and lakes. This will enable future surveyors to find 
the original corner more easily and thus enable them to do 
at least a more satisfactory job. The more accurate the 
work, the less liable to end in litigation. 


§ 6. Courses.—Bouvier, in his law dictionary, defines a 
course to be: “The direction of a line with reference to a 
meridian.” For instance a course of north 30 degrees west 
means a bearing of 30 degrees to the west of a true north 
and south line. If a course be run with reference to the 
needle, the instrument must first be adjusted with reference 
to the magnetic variation of the needle, at that place, from 
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a true north and south line. It would be advisable for the 
surveyor to establish astronomically such a line and fre- 
quently adjust his instrument with reference thereto. By all 
means, this should be done in original surveys and monu- 
ments planted, fixing the location of such line, and refer- 
ence made in the notes thereto. Better still to use the solar 
compass. In fact the rules of the land department now 
require that all public surveys be executed with the solar 
compass.” 


§ 7. Distances.—The distance on a line measured by 
the original surveyor is conclusively presumed to be cor- 
rect. This, however, is seldom the case. Original surveys 
are frequently. inaccurate and lines overrun or fall short of 
the true distance. In retracing such lines the surveyor must 
work on the theory that the error is his and not in the 
original work. He will apportion the lines run by him ac- 
cording to the former survey. If he can identify the two 
ends of a line, as originally fixed, he can apportion the re- 
mainder of his work accordingly and can, with reasonable 
accuracy, locate the old lines and corners. Of course at 
best, this is not at all very satisfactory but it approximates 
accuracy and the best that can be done. 

The student will readily observe that the inaccuracy of 
the original survey and mistakes in keeping and recording 
the notes of such survey make it practically impossible to 
retrace the lines of the original survey with any degree of 
satisfaction. Hence the surveyor should bring to bear on 
the case his originality and follow such evidence of the loca- 
tion of the original lines and corners as he may discover 
in his operations. These common-sense indicators must not 
be disregarded for they are evidence of a convincing type in 
the trial of a disputed boundary in a court of justice. It 
is the little scraps of evidence that are frequently convincing 
to the court or jury. 


2 Manual (1919) § 40; Manual 3 Post, chi. 155 Mason. Sv 
(1902) § 32. igh 383 S. Dak. 559, 146 N. 
. 687. 
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§ 8. Courses and distances yield to fixed monuments. 
—The principle, that courses and distances yield to fixed 
monuments, applies to all surveys, ancient and modern. 
Monuments are either natural or artificial. Natural, such 
as a tree, hill, ledge, creek, lake, pond, or other object. 
Artificial, such as a post, mound, pit, canal, fence, wall or the 
like. Natural monuments are of a higher order than 
artificial and take precedence of the latter. The law as to 
courses, distances and monuments will fully be digested and 
citation made later. 

The student will readily observe that, having the course 
of a line, without the safeguards thrown around to make the 
location certain is very undesirable. In fact the careful 
engineer will admit, that, under those circumstances he is 
largely at sea. Hence the necessity for permanent monu- 
ments. 


§ 9. Retracing lost lines.—The surveyor will have much 
difficulty in this branch of the work. If one fixed monu- 
ment can be found at any corner of the tract to be run, 
start from that point. Adjust the transit by allowing 
for corrections in the difference in the magnetic variation 
of the two surveys. Lay off the courses from that monu- 
ment and measure the required distance to the next corner. 
At this point search for stake or monument by carefully 
shaving off the earth where the monument or stake is 
thought to be. If the monument be found then adjust the 
transit to correspond with the line between the two known 
points, and accurately measure the distance between those 
points. Then adjust the chain or tape to correspond with 
the known line. Using the known line as a base, run out the 
several sides of the tract by courses and distances given in 
the description. Or instead of adjusting the chain or tape 
the surveyor may establish the several sides by proportional 
measurements. Search for remaining monuments in like 

4 Post, ch. 15; Russell v. Max- 
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manner. Find as many of the original monuments as pos- 
sible and re-establish others by proportional measurements 
~ and corrections. The reader is referred to a further con- 
sideration of the subject. 


§ 10. To run out old lines where none of the original 
monuments can be found.—The surveyor will find great dif- 
ficulty in running out old lines in cases where he may have 
to retrace the boundaries of a field described by metes and 
bounds, none of which lines, apparently, can be found. We 
will assume that the surveyor, after a thorough search, is 
able to find one of the original corners and to identify it 
with certainty. It will be readily seen that if he does not 
know the date of the original survey and the rate of varia- 
tion used in that survey, the line, as originally located, can 
not be found with exactness. True, the field will be of the 
same general shape and will begin and close at the same 
point and its sides will be of the same number and of like 
distances, apparently. The surveyor will first ascertain 
approximately when the survey was made, and, if possible, 
the variation of the needle used in such survey. If he can 
establish these points he can proceed to trace the lines of 
the field, having first adjusted his own instrument by the 
use of tables of changes in variations from year to year 
to be found in any work on surveying. Still his troubles 
are not yet over. He will likely find that the chain or 
tape used in the former survey. does not correspond with 
his own. It is more than likely that such chain or tape 
will be too long or too short, and hence that the measure- 
ments will not correspond. Moreover, the original survey 
may have been full of errors in other ways, such as care- 
lessness in measuring or inaccuracy in turning off angles 
and running courses. Still that survey is conclusively 
presumed to be correct and the surveyor to follow must 
retrace the old lines. Owing to the difficulty in retrac- 
ing old lines, many disputes arise between adjacent land- 
owners, and juries, and judges are kept busy deciding from 


5 Post, § 385. 
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the evidence of conflicting surveys where the true line should 
be. We are not at this time touching on the rights of either 
party to maintain the line as per occupation and adverse 
possession. 

The surveyor will carefully examine the surroundings and 
get such points to aid him as possible. Old fences may be 
and should be consulted. Ridges caused by the land being 
worked by adjoining owners for many years, or hedges or 
rows of trees growing in the immediate vicinity may help 
wonderfully to solve the difficulty. Piles of stones known to 
have been in the same place for many years along an old 
hedge or fence supposed to have been one of the lines of the 
old field may be helpful. He should gather evidence from old 
residents as to the location of ancient fences, hedges, and 
fields. In this way the surveyor may be able to retrace one 
of the sides of the tract, and by careful search, find a trace 
of a monument or a post marking another corner. He can 
then readjust his instrument and his chain or tape to cor- 
respond with those of the former surveyor, and can then 
proceed with reasonable certainty, or he may establish 
courses by proportional measurements. He should make 
further searches for monuments or posts to original corners, 
so as to confirm his work to a reasonable certainty. Most 
surveyors fail in making a thorough search.°® 


§ 11. When no original monument can be found.—If 
a field bounded by metes and bounds, where none of the ori- 
ginal monuments can be found, is required to be surveyed 
and the old lines retraced and re-established the surveyor 
has a real problem. At best his work will be unsatisfactory. 
He will first exhaust all possible efforts to find some trace of 


6 “Where a government corner 
is lost or obliterated, so that re- 
sort must be had to government 
field notes for the purpose of 
determining its location, but these 
field notes are inconsistent, and 
frequently can not be reconciled, 
there is no universal rule that 
certain ones shall be preferred to 


the others; but, as in a case where 
living witnesses contradict each 
other, those should be accepted as 
correct which, under all the cir- 
cumstances are most entitled to 
credit, and most likely to be in 
accordance with the actual facts.” 
Stadin v. Helin, 76 Minn. 496, 79 
N. W. 587, 602. 
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at least one original monument by carefully digging over the 
ground in the vicinity where such corner is thought to be. 
He should consult old residents who, at one time, knew 
where the corner was said to be. He should seek to learn 
all surrounding circumstances as to the corners and boundar- 
ies of the tract sought to be surveyed. He should rely on 
courses and distances only when fixed monuments can not be 
found or can not be relocated with reasonable certainty by 
a reference to surroundings or by a resort to evidence of old 
residents, or by declarations of persons long since deceased, 
who were likely to have known where the original corners 
were located and were in a position to have so known, and 
which declarations were made before a controversy arose 
over the corners or lines and were against the interest of the 
party making the declarations or that such party had no 
interest in the matter in controversy.’ 


If it can be shown that two old fences which meet were 
originally built to the corner in question and have since 
remained undisturbed, the surveyor would be justified in 
taking the point of intersection of the fences as the location 
of the true corner. In fact he can not disregard such evi- 
dence without doing violence to the rules laid down by the 
court.’ The matter of retracing old lines and re-establishing 
lost or obliterated corners will be fully discussed and the 
authorities digested later.® 


§12. Instruments and. chains or tapes.—In these ob- 
servations no attempt has been made to advise the sur- 
veyor of the necessity of adjusting his instrument with 
reference to the changed variations of the magnetic needle, 
or to carefully test his chain, except in a general way. These 
requirements are fundamental. The surveyor should ad- 
just and test his instruments and chains or tapes frequently, 
and by all possible precautions, fortify himself in his every 


7 Gillette, Indirect and Collat- 8 Wunnicke v. Dederich, 160 
eral Evidence, § 171. Wis. 462, 152 N. W. 189. 
9 Post, ch. 15. 
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act, so that if he be called into court to sustain his survey 
he can establish the correctness of his work, within the 
meaning of the law, to a reasonable certainty. Proportional 
measurements and mien courses, where they can be used, 
are generally regarded as more accurate than adjusting 
chains, tapes and instruments, and should be followed. He 
should take nothing for granted but prove his every step. 
_ He will find opportunity to use his best judgment, founded 
on common sense, and bolstered up by natural conditions 
and such other evidence as he may gather. It should be 
noted that the magnetic needle is no longer used in surveys 
by the federal government but a solar compass is required. 


§ 13. Old surveys presumed correct.—No matter how 
inaccurate the original survey may have been, it will be con- 
clusively presumed to be correct, and that if there be error 
in the measurements or otherwise, such error is the error 
of the last surveyor. Hence the surveyor will, at all times, 
keep in his mind this presumption and conform his acts 
thereto. This subject will be treated at length later and 
cases cited.!° 


§ 14. Witness trees.—In locating corners established by 
government surveyors, in wooded countries, the surveyor 
will satisfy himself of the location and identity of the wit- 
ness trees or some of them. If he can find one or more of 
such trees he can generally establish the required corner 
accurately. In the event such trees have been removed the 
surveyor will make search for the stumps or the remains 
thereof: If he can find a stump, which he is satisfied is a 
part of the original tree, he can then locate the corner with 
reasonable certainty. If he can find neither tree nor stump 
he should look for’a depression or some mark where the 
tree is supposed to have once stood. If from a surface 
examination he believes the tree to have been located in a 
certain spot, he should carefully dig over the ground in the 
vicinity, making a careful search for roots or rotted parts 


10 Post, ch. 15. 


§ 15 SURVEYING AND BOUNDARIES 12 


thereof or discoloration in the soil. By these means the 
surveyor, will frequently be able to determine the exact 
location of the destroyed witness tree and thus locate the 
corner. A corner so located should be tested in order to 
determine the accuracy of the work done. The surveyor 
will lay off the course and measure the distances and try 
and locate the position of the other witness trees, if any. 
He should make a like search for stumps, roots or parts of 
such tree or a discoloration of the ground. He should by 
all means search for some remains of the old corner by 
digging over the soil as heretofore suggested. By so doing 
he can prove his own work. These little precautions will 
frequently bring success for the client and enable the sur- 
veyor to demonstrate the accuracy of his work and his 
theory. After all a case in court is tried on the evidence 
and it is the little things which establish where the truth 
lies. 


§ 15. .Corners.—The surveyor will often find all stakes, 
posts, and monuments gone and all traces of witness trees 
obliterated. He will be unable to find any natural or arti- 
ficial object to aid him in determining the approximate 
location of the corner sought. In such cases he should 
locate such corner by proportional measurements and the 
running of lines from the nearest known corners according 
to the rules laid down by the United States land office and 
fully digested in this work. 

After he has so located such corner he should set about 
to prove his work. He will carefully shave off the surface 
of the ground where he has located such corner and look 
for a post, or the remains of one, or a discoloration of the 
soil at that point. He should enlarge the circle of ground 
over which he is digging and gradually dig deeper, keeping 
careful watch to detect the least evidence of rotted wood 
or discoloration of the soil. This will often enable him to 
locate the corner correctly, and demonstrate his work and 
so fortify himself with collateral facts and circumstances 


11 Post, ch. 15. 
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so as to be able. to convince the jury or the court of the 
accuracy of his work and the correct location of the corner. 


§ 16. Corners marked by mounds and pits.—In a prairie 
country where corners were marked by post and pits and 
mounds, the surveyor will have little difficulty in locating 
the corner where surface conditions have not been changed 
or disturbed at the point. In such case, if the post be not 
found, the surveyor will take a shovel or spade and carefully 
shave off the top of the ground at the place indicated by 
the mounds and pit for the location of the corner. He 
should keep a sharp lookout for the remains of the stake, 
if wood and for any discoloration of the soil which may 
indicate a stake once stood at the point. Very often the 
surveyor will detect a slight discoloration of the soil of the 
size and shape of the post used at such corner. On making 
this discovery he will continue to dig deeper, keeping careful 
watch and tracing the discoloration downward until he 
satisfies himself he has found the obliterated corner. He 
should then test his work by all known means, by propor- 
tional measurements to other known corners, or natural 
objects, such as line-trees, streams, ponds, lakes, ledges, or 
marshes. These tests are for the purpose of proving his 
work only, and as a demonstration before a court or jury 
of the accuracy of his work. He should bear in mind that 
fixed monuments, when identified, govern and that courses 
and distances must yield thereto. The surveyor must exer- 
cise his best judgment and secure such additional evidence 
of the accuracy of his work as the surrounding circum- 
stances in each case may suggest. It will readily occur to 
the attorney, who may have for trial an issue involving lost 
corners, that he should fortify himself thoroughly by all 
manner of tests to establish the correctness of his theory 
of relocating the lost corner at the particular point, at . 
which his surveyor has located such corner or corners. The 
surveyor should exhaust all means possible, before giving 
up finding the location of the original post. That point alone 
is certain to be right. The location by measurement is 
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only approximately so and should be resorted to only where 
all other means have failed. In other words look for the 
tracks of the original surveyor. 


§ 17. Where mounds and pits are destroyed.—Frequently 
the mounds and pits will have been destroyed and there 
will be no sure indication of approximately where the 
original corner was located. Perchance it may be in a 
highway which has been worked and turnpiked. If there 
are old fences in the immediate vicinity, which were built 
with reference to that corner, the surveyor will have a 
starter from which he should set to work to find some of 
the original monuments, marking such corner. He should 
make a careful examination of surrounding natural features 
and look for some reference thereto in the notes of the 
survey. He will find ample opportunity to exercise his 
judgment and demonstrate his originality. He should take 
measurements from line-trees, streams, lakes, or ponds 
and from the nearest known corners, proportionately cor- 
rected, as per original measurements, running such direct 
lines aS may be necessary or suggest themselves to his 
judgment and in this manner locate the lost corner. A full 
discussion of the manner of re-establishing lost corners 
under all circumstances will be considered later.12 

After locating the lost corner, the surveyor should, at the 
point so located, make a search for some trace of the post 
which marked the corner as originally established. This 
he can do in the manner herein indicated. If the corner 
be in a highway, which has been worked and turnpiked, 
he may have to do a good deal of digging before reaching 
the surface of the soil as it originally lay. He should use 
the same care in digging as heretofore suggested, keeping 
a careful watch for remains of the original marker or the 
place where it was planted. 

In this manner the surveyor will frequently find some 
trace of the post which marked the corner. This may be 
the remains of rotten wood or a discoloration of the soil 


12 Post, ch. 15. 
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where the post was planted. In making these excavations 
a considerable space should be dug over, so as not to miss 
any indications of where the post stood, bearing in mind 
that the original measurements and courses may have been 
_ full of errors. 

When searching for posts he should also search for evi- 
dences of where the mounds and pits were planted. The 
only evidence of these which he will find in a place like the 
one under consideration, very likely, is a slight difference 
in the color of the soil where the pit was dug or the mound 
made. 


§ 18. Caution.—Should the original corner, now oblit- 
erated, be in the vicinity of old fences, buildings or other 
structures, where posts may have been driven into the 
ground, the surveyor will proceed with caution and make 
reasonably certain he has found the post sought. He should 
be prepared to demonstrate, by other proof, that he has 
found the original post or monument, or the place where it 
stood. Extra precaution should be taken in such instances 
in order that the surveyor may be practically certain he has 
found the location of the original monument or marker. 
Unless he is reasonably certain of this he will re-establish 
the lost corner according to the rules laid down elsewhere 
in this work.}3 


§ 19. What this work intended to be.—It is not intended 
that this work shall treat of the elements of surveying. It 
will be assumed that the reader is either a trained and 
educated surveyor or lawyer. The author will seek to 
digest the law pertaining to land surveying, with special 
_ reference to the survey of the public lands and the sub- 
division thereof for private individuals. He will treat 
extensively of the law pertaining to the retracing of old 
lines and re-establishing of lost or obliterated corners, citing 
the decisions of the courts on the various points and quoting 
at length from the statutes of the United States and from 


13 Post, ch. 15. 
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the rules and instructions laid down by the surveyor-general 
to his deputies. 

This work is intended as a guide to surveyors throughout 
the country in the subdivision of lands of private owners, 
fully informing them of the laws as construed by the courts 
and setting forth the rules prescribed by the land depart- 
ment of the government. Of equal value will the work be 
to the lawyer who frequently finds use for such work and 
has neither the time nor the facilities for the examination 
of the laws, rules and decisions of the courts with reference 
to the subject-matter. 


CHAPTER 2 
THE SURVEY OF PUBLIC LANDS 


Section. Section. 
20. Scope. 386. General land-office established. 
21. Meridian lines. 87. Sale of public lands. 
22. Parallels of latitude. 38. Special rules for survey of 
23. Base line. water frontage. 
24, Principal meridian. ‘ 39. Subdivision of sections and 
25. Townships. quarter-sections. 
26. Guide meridians. 40. Reorganization of general 
27. Standard parallels. land-office. 
28. Ranges. 41. System of designating cor- 
29. Sections. ners. 
80. Sections, how numbered. 42. Designations of corners sub- 
31. Originally townships were dividing sections. 
seven miles square. 43. Material of monuments. 
82. Reduction of size of town- 44. Contract system and a per- 
ship. manent corps. 
33. Surveyor-general. 45. General rules founded on con- 
34, Subdividing into half-sections. gressional legislation. 


85. Corners and quarter-lines. 


§ 20. Scope.—In the former chapter we took a general 
view of the subject, defining and discussing some of the 
more important terms closely associated with the subject, 
and did not confine ourselves to a discussion of the rectangu- 
lar system of surveys. In this chapter we shall deal more 
particularly with that system. The public lands of the 
United States are laid out and divided into squares whose 
sides run north and south (so to speak) and east and west 
and are approximately one mile on each side and contain 
six hundred and forty acres “as near as may be.” It will 
be readily seen that these tracts can not be exactly square 
but for practical purposes are so considered. These lines 
are run with reference to meridian lines and parallels of 
latitude. 

It must not be supposed that the original thirteen states 
of the Union were surveyed under the present rectangular 


1U. S. C., Tit. 48, §§ 751, 752 Service under the U. S. Super- 
(9A, F. C. A,, tit. 48, §§ 751, 752). visor of Surveys, Manual. (1925) 
Office of surveyor-general abol-, p. 17. See 9A, F. C. A., tit. 48, 
ished July 1, 1925, now consoli- §51. 
dated with Field Surveying 
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system. They were not. However, some of those states 
were surveyed under a so-called rectangular system but dif- 
fering greatly from the system later established by the 
Continental Congress, and differing greatly from each other. 
It was quite the practice in those days to lay off a given 
territory into lots of three hundred and sixty acres each.? 
What we shall consider in this chapter is the survey of 
the public lands under the rectangular system as established 
by the Continental Congress and later amended from time 
to time. 

It will be readily seen that the colonists for more than a 
hundred years, were groping their way about in search of 
a more simple system for the survey of public lands. 
Naturally, it was difficult to get away from the old “metes 
and bounds” system. 


The student should not confuse the rectangular system 
with triangulation of a state or some part thereof. The 
latter operation is being rapidly extended over large areas 
and in fact over whole states. Doubtless in a brief period 
it will be extended throughout the nation. Of course its 
purpose is to establish vantage points in a given territory 
to the end that such territory may be correctly located 
astronomically. We shall treat of the triangulation system 
in a later chapter of this work.? 

That system of survey is sometimes referred to as the 
“scientific” system. This term was applied to it, very 
likely, for the reason that tracts of land are located under 
that system by a reference to a true meridian and deter- 
mined by a “solar compass.” Later in this work will be 
found a discussion of such system.‘ 


§ 21. Meridian lines.—A meridian line is a line run due 
north and south. The meridians are established at intervals 
of exactly six miles on the base line and on the standard 


2 Post, ch. 26. 4 Post; ch. ¢29si7 See "Ur SAGs 
8 Post, ch. 29. See U.S. C., Tit. _.Tit. 48, §§.751, 752 (9A, F: G. As, 
43, §§ 751, 752 (9A, F.C. A,itit. tite dds 88-751 e052). 
48, §§ 751, 752). 
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parallels or correction lines. They form the east and west 
sides of a township and are also called the range lines.® 


The meridian lines are now run twenty-four miles or the 
length of four townships to a standard parallel either north 
or south of the base line. As we have seen meridian lines 
were formerly run much longer, occasionally, even as long 
as sixty miles.7 

Permanent corners are established every half-mile on the 
meridians. 


§ 22. Parallels of latitude.—A parallel of latitude is a line 
running east and west from a fixed point on a principal 
meridian. Parallels are established at exactly six miles apart 
on such principal meridian, and form the north and south 
sides of a township and are properly called the township 
lines. Such lines run east and west to the first guide 
meridian, twenty-four miles. In theory they are prolonged 
to the extent of the survey, but in practice they do not 
always continue in a direct line.® 


§ 23. Base line.—The base line is a line running east and 
west from a given point on the principal meridian, approxi- 
mately at right angles thereto, and from which a survey 
of a considerable area of the public land is made, and from 
which the townships either north or south are numbered. 
In fact, this line is, what it purports to be, a base line, and 
the entire survey of that portion of the public domain has 
reference thereto and is based thereon. Fig. 1. 


§ 24. Principal meridian.—The principal meridian is a 
true north and south line run from a given point on the 
base line through a certain tract of country to be surveyed. 
The entire survey of such tract is made with reference to 
the principal meridian and base line. The ranges, either 


5 Post, § 28. 8 Post, §§ 27, 28, also ch. 26. 
6 Post, § 27. See *U.'S2"C., “Pit: 43,°§ 751 (9A, 
7 Manual (1930) §§ 146-149. See F.C. A., tit. 43, § 751). 
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east or west, are numbered from the principal meridian. 
It will be seen that by numbering or naming the principal 
meridian, and by fixing the base line, and numbering the 
sections, townships, and ranges, any tract of land in the 
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United States can be described with certainty and readily 
distinguished from all other tracts. The principal meridians, 
base lines, guide meridians and standard parallels are run 
astronomically. In fact all public surveys under the direc- 
tion of the surveyor-general are now required to be run 
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with a solar compass and the surveyor is not permitted to 
rely on the needle.® It was not thus with the older surveys, 
and, as a result, there were many errors. Fig. 1. 


The solar compass is not guided by a magnetic needle 
but is operated astronomically. Hence it is not affected by 
minerals, either in the earth or in the vicinity, of the earth. 
For this reason the lines so run are generally accurate and 
the survey dependable. In saying this it is assumed that 
the surveyor has done his work correctly. We need not 
remind the reader that a compass needle does not point 
due north in any place in the United States, except on one 
meridian, and that such meridian is changing its location 
continually, and year after year. This causes, what is 
termed, the variation of the needle. This variation is either 
west or east of the line of the true meridian, which at times 
runs through the state of Ohio, and is continually, slowly 
moving either east or west. Thus the variation of the 
compass needle is continually growing longer or shorter, 
depending whether the reading of the needle be east or west 
variation. In 1835, the variation in central Wisconsin, was 
about seven and one-half degrees east. This variation has 
been growing regularly less at a given point in that state. 
Had that particular meridian been one termed West Varia- 
tion, it would have increased in degrees of variations as time 
went by. For instance had the variation read west instead 
of east and been, four degrees west such variation for the 
particular latitude might be six degrees west now, or there- 
abouts. 

The figures given herein with reference to the magnetic 
variations are only examples and do not pretend to give a 
correct variation for any latitude. From what has been 
said it will be evident to the reader that, having a par- 
ticular reading taken 20 years before as N 5° E, and having 
the annual change of one-tenth of a degree, the surveyor 
may find the bearing of the above line at this time by adding 


9 Manual (1919) § 40; Manual 
(1902) §§ 32, 291. 
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to or subtracting 20x1/10 from the N 5° E depending on 
whether the changes are increasing or diminishing. 


§ 25. Townships.—A township is a tract of land con- 
tained by running the meridians and parallels six miles 
apart, whose sides run north and south (so to speak) and 
east and west, and is approximately square and contains 
thirty-six square miles or twenty-three thousand and forty 
acres “as near as may be.” From what has heretofore been 
said it will be seen that it is a mathematical impossibility 
to run lines in the manner required for township and range 
lines and make the tract square or contain the required 
area. Hence congress provided that a township should con- 
tain twenty-three thousand and forty acres “as near as 
may be.” As a matter of fact all townships north of the 
equator are narrower across the north side than along the 
south side. The constant convergence of the meridians, as 
they run north, causes this. Figs. 1, 2 and 3.1° 


The northerly section lines in a township are now run 
parallel to the east boundary of the township in so far as 
the five southerly rows of sections are concerned. As a 
matter of fact the five easterly rows of sections in a town- 
ship are not now run by running the east and west sides 
thereof on a magnetic meridian or by the compass needle 
but are now run out by running the westerly side of such 
sections parallel with the east side of the township lines. 
This was not so in the earlier surveys. In those surveys 
the meridian lines of the sections were run on a compass 
needle direction and converged as they ran northerly. 


§ 26. Guide meridians——A guide meridian is a true 
north and south line run from points on the base line or 
standard parallels, either east or west of the principal 
meridian, at intervals of twenty-four miles each. The guide 
meridians and principal meridian, with the base line or 
standard parallels, bound tracts of land twenty-four miles 


LOWS. Crit. Ase Sole (QiAG 
FetO An mbit Aas Sa Tode)e 


23 SURVEY OF PUBLIC LANDS § 26 


on the east, west and south sides, and twenty-four miles 
on the north side less the amount lost by the convergence 
of the meridians. They serve as guides to enable the sur- 


Fig.2 


veyor to conform his north and south lines more nearly to 
the true meridian. Fig. 1. 

As heretofore set forth the guide meridians were for- 
merly often run as far apart as sixty miles and down to 
thirty miles, in the earlier surveys or at intervals in excess 
of twenty-four miles.11 


11 Ante, § 21; post, §§ 27, 28. 
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While the sixty miles referred to above was unusyal it is 
found occasionally in some of the old surveys. The twenty- 
four mile distance is found to prevail in most surveys dur- 
ing the last half-century and probably more. 


§ 27. Standard parallels.—Standard parallels or correc- 
tion lines, as they are usually termed, are lines run due 
east and west parallel to the base line and twenty-four 
miles therefrom. Fig. 1. In fact, such standard parallels 
are run twenty-four miles apart and form bases for the 
townships lying north of such lines. On each of these cor- 
rection lines a new set of corners are established for the 
township and sections lying north thereof. To that end the 
deputy surveyor-general, beginning at the intersection of 
the principal meridian with such standard parallel, measures 
along such parallel exactly six miles for a new set of town- 
ships. These new townships are set off in both directions, 
east and west, of the principal meridian, in the same manner 
on such parallel. This is done in order to make the neces- 
sary corrections to compensate, as it were, for the con- 
vergence of the meridians. Fig. 1. It will be seen, if this 
correction is not made, and the meridians are extended to 
the north pole they will meet. Hence such meridians are 
continually approaching each other as they run north. The 
northern side of a township, north of the equator, is always 
narrower than is its south side. Instead of forming squares 
they are more in the form of a trapezoid, whose shortest 
side is on the north. The surveyor can readily compute the 
difference between the north and south sides in length. He 
must know the latitude. As heretofore remarked the 
standard parallels were formerly run at much greater dis- 
tances apart, sixty miles occasionally. These greater dis- 
tances between the correction lines made the error in the 
last tiers of township to be corrected all the more pro- 
nounced. Hence the change. If the land lies between forty- 
six and forty-seven degrees north latitude the difference in 
length between the north and south sides of a township is 
practically seventy-six links, i. e., the north side is that 
much shorter than the south side, providing the survey was 
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accurately made. In running four townships the difference 
would be about 3.04 chains. Hence it will be seen that the 
corners marking the closing lines of a township, on a 
standard parallel, can not be the same as the new set of 
township corners for townships lying north by approxi- 
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mately that distance. Thus we have, what all surveyors are 
familiar with, the double corners, for sections, as well as 
townships, on these correction lines. Fig. 3. 

The surveyor should bear in mind these varied regulations 
in making and interpreting later surveys. Furthermore a 
certain number of designated townships in the survey of a 
certain territory were made under special and unusual speci- 
fications or instructions. The local surveyor must have such 
special instructions before him as he is resurveying such 
tracts of land, else he will not retrace the lines correctly.}? 

Formerly these correction lines were run thirty, forty- 
eight and even sixty miles apart, instead of twenty-four — 
miles as per present instructions. This must be taken into 
consideration in the resurvey of lines in the older surveys, 
as well as many other differences which will be found in old 
surveys, made under instructions laid down by the surveyor- 
general at the time. For instance, at the time the territory 
of Oregon was surveyed, we find the following instructions 
sent out to the deputy surveyors: “standard parallels 
(usually called correction lines) are established at stated 
intervals of thirty miles to provide or counteract the error 
that otherwise would result from the convergence of 
meridians; and because the public surveys have to be gov- 
erned by the true meridian, such lines serve also to correct 
errors arising from inaccuracies in measurements. Such 
lines, when lying north of the principal base, themselves 
constitute a base to the surveys to the north of them.’’?3 
Referring to Fig. 3 double corners will be found on the 
standard parallel at a, a, etc., and at b, b, etc. The closing 
corners thereon, a, a, a, a, and, b, b, b, b, are new corners 
for townships lying north. The latter should be exactly six 
miles apart. 


§ 28. Ranges.—A row or tier of townships lying east 
or west of, and parallel with a principal meridian, and 
north or south of a base line, are designated as ranges. 


12 Post, ch. 6. 13 Manual for Field Operations 
(1851). Carpenter’s Manual for 
County Surveyors, § 85. 
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They are read “range one or two east or west, etc.,” as the 
case may be. The townships situated east and west of each 
other are designated as townships, in describing lands, and 
are numbered from the base line north or south on the 
principal meridian. They are read, “township one or two, 
etc., north or south,” as the case may be. Fig. 1... The 
townships and ranges are so numbered in order to dis- 
tinguish them. 


§ 29. Sections.—A section is a tract of land one mile 
square and containing six hundred and forty acres “as 
near as may be.” It will be evident from what has already 
been said that such a tract of land bounded by lines run- 
ning north and south and east and west can not be square, 
though it is supposed to be that form. The same may be 
said of a tract one mile each way north and south and along 
the south side, even where the east and west sides are run 
parallel to the east side of the township, as the sections 
other than those in the north tier of townships bounded on 
the north by a correction line or base line, are now run. As 
we have seen they were formerly established by running 
the east and west sides of sections due north. But never- 
theless if the survey be correctly executed every section 
’ will contain less than six hundred and forty acres.1!4 


§ 30. Sections, how numbered.—There are thirty-six 
sections in each township, containing “as near as may be,” 
twenty-three thousand and forty acres. These sections are 
numbered consecutively beginning with number one in the 
northeast corner of the township and counting westerly six 
sections on the north side thereof; then with number seven 
south of section six counting back to the east side of the 
township, and so on back and forth through the township 
until the six rows of sections with six in each row are run 
off, ending in the southeast corner of the township with 
number thirty-six. Fig. 2. In the subdivision of a town- 
ship the sections are not run off in this order.1®> At first 
reading, this may not appear to be correct. What is meant 


14U. S. C., Tit.43,§ 751 (9A, 15 Manual (1919) § 181. 
F.C. A., tit. 43, § 751). 
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is that in commencing to run out a township the surveyor 
will begin at the southwest corner of section 36 and run a 
line, parallel with the east side of said section 36. It will 
be recalled that in the early surveys the westerly sides. of 
sections were run due north.1° This matter will be con- 
sidered later.17 

In the first surveys made under the Act of 1785, the sec- 
tions were numbered differently. They began with number 
one in the southeast corner of the township and counted 
north on the east side thereof. This brought section 6 in 
the northeast corner of the township. Then with section 7 


16 Post, § 107. 17 Post, ch. 6. 
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west of section 1 they proceeded north in the same manner 
and closed with section 36 in the northwest corner of the 
township. The north side of the township contained sec- 
tions 6, 12, 18, 24, 30 and 36. Fig. 4. 


§ 31. Originally townships were seven miles square.— 
As originally provided by the Continental Congress, the 
townships were seven miles square as shown by the Act of 
April 26, 1785, which required the surveyor “to divide the 
said territory into townships of seven miles square, by lines 
running due north and south, and others crossing these at 
rightangles. * * * The plat of the townships respectively 
shall be marked by subdivisions into sections of one mile 
square, or six hundred and forty acres, in the same direction 
as the exterior lines, and numbered from 1 to 49, * * * 
and these sections shall be subdivided into lots of three 
hundred and twenty acres.” Fig. 5. This is the first record, 
it is said, of the use of the terms “township” and “section.” 
But, it is said, no townships of the size indicated herein 
were ever run. 

Still feeling that a limited number of townships so run 
out may have been made we deem it advisable to mention 
such fact herein. 


§ 32. Reduction of size of township.—On May 3, 1785, 
this act was amended by striking out the words, ‘‘seven 
miles square,’ and substituting the words, “six miles 
square,” in lieu thereof. The congress, however, failed to 
strike out the word, “forty-nine,” and insert the word, 
“thirty-six.” But it later amended the act by providing for 
the townships “6 miles square, containing thirty-six sec- 
tions, of one mile each.” This act is still in force and since 
that time townships have been six miles square and con- 
tained thirty-six sections. The first public surveys were 
made under this act. The townships were laid out into 
-ranges, extending northward from the Ohio River, and 
were numbered from south to north, and the ranges from 
east to west. This survey formed a part of the State of 
Ohio and is called “The Seven Ranges.” In making the 
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survey only exterior boundaries of the townships were sur- 
veyed but the plats were marked showing the subdivisions 
into sections of one mile square. Mile corners were estab- 
lished on the township lines. The sections were numbered 


Fig 5 


from one to thirty-six, commencing with number one in the 
southeast corner of the township and running from south 
to north in each tier to number thirty-six in the northwest 
corner of the township. Fig. 4.18 


18 Manual (1902) § 2. 
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As heretofore remarked, after the original act was passed 
providing for the townships to be subdivided into thirty- 
six sections, section 1 to be in the southeast corner of the 
township, such act was very soon amended by providing 
section 1 should be in the northeast corner of the township. 


§ 33. Surveyor-general.—The appointment of a surveyor- 
general and the survey of the lands north of the Ohio 
River, and above the mouth of the Kentucky River, in which 
the title of the Indian tribes had been extinguished was 
provided for by the Act of May 18, 1796. Under this law 
one-half of the townships surveyed were subdivided into 
sections “by running through the same, each way, parallel 
lines at the end of every two miles, and by making a corner 
on each of said lines at the end of every mile.” It further 
provided that ‘“‘the sections shall be numbered respectively, 
beginning with the number one in the northeast section, and 
proceeding west and east alternately, through the township 
with progressive numbers, till the thirty-sixth be com- 
pleted.” Fig. 2.19 This is the first mention made of the 
present manner of numbering sections in a township. Local 
surveyors called upon to retrace such survey lines should 
bear this in mind. The return of the federal surveyors, 
should give full information therein, of surveys made and 
copies of returns made should be on file with the secretary 
of state of the particular state in which the work was done, 
or in some other state office.?° 


§ 34. Subdividing into half-sections—By Act of Con- 
gress May 10, 1800, it was provided that the “townships 
west of the Muskingum, which * * * are directed to be 
sold in quarter townships, to be subdivided into half-sections 
of three hundred and twenty acres each, as nearly as may 
be, by running parallel lines through the same from east 


19 Manual (1902) § 3. F.C. A., tit. 48, §51) and trans- 

20 The office of surveyor-general ferred to “Field Surveying Serv- 
was abolished by Act of Congress ice, under the jurisdiction of the 
of Mar. 3, 1925, ch. 462, 48 Stat. United States Supervisor of Sur- 
1144, effective July 1, 1925 (9A, veys.” Manual (1930) p. 17. 
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to west, and from south to north, at the distance of one 
mile from each other, and marking corners, at the distance 
of each half mile, on the lines running from east to west, 
and at the distance of each mile on those running from 
south to north. * * * And the interior lines of town- 
ships intersected by the Muskingum, and of all townships 
lying east of that river, which have not been heretofore 
actually subdivided into sections, shall also be run and 
marked. * * * And in all cases where the exterior lines 
of the townships thus to be subdivided into sections or half- 
sections shall exceed, or shall not extend six miles, the 
excess or deficiency shall be specially noted, and added to 
or deducted from the western and northern ranges of sec- 
tions or half-sections in such township, according as the 
error may be in running the lines from east to west or from 
south to north.” 


§ 35. Corners and quarter-lines.—One of the most im- 
portant Acts of Congress was that of February 11, 1805, 
which directs the subdivision of the public lands into 
quarter-sections, and that all of the corners marked in the 
public surveys shall be established as proper corners of sec- 
tions or subdivisions of sections, which they were intended 
to designate, and that corners of half- and quarter-sections, 
not marked, shall be placed as nearly as possible, ‘“‘equi- 
distant from those two corners which stand on the same 
line.” The act further provides, “the boundary lines actually 
run and marked * * * shall be established as the proper 
boundary lines of the sections or subdivisions for which 
they were intended; and the length of such lines as returned 
by *..*..*. the surveyor-general .*,.,*)..* «shall -be:held 
and considered as the true length thereof, and the boundary 
lines which shall not have been actually run and marked as 
aforesaid shall be ascertained by running straight lines from 
the established corners to the opposite corresponding cor- 
ners; but in those portions of the fractional townships 
where no such opposite or corresponding corners have been 


21 Manual (1902) § 4. 
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or can be fixed, the said boundary lines shall be ascertained 
by running from the established corners due north and 
south or east and west lines, as the case may be, to the 
* * * external boundary of such fractional township.”22 

The above refers to a fractional section made so by a 
lake or other body of water along the south boundary ot 
such fractional section. In such cases, as will be observed 
‘by reading the quotation from the Manual of 1902, the sur- 
veyor will begin at a known corner and will run due lines, 
instead of proportional lines. Of course “due lines” mean 
north and south and east and west lines. 


§ 36. General land-office established.—The general] land- 
office and the commissioner thereof were provided for by 
the Act of April 25, 1812. That department took charge of 
all such acts and things touching or respecting the public 
lands of the United States, as were theretofore performed 
by the secretary of state, register of the treasury and of 
the secretary of war, “or which shall hereafter by law be 
assigned to the said office.”” All of these matters are now 
under the supervision of the commissioner of the general 
land-office, who acts under the interior department. 

After a survey of a designated tract shall have been com- 
pleted the notes thereof shall be deposited in the office of 
the “secretary of state’ of the state where the land lies. 
The provision providing for the making of copies of notes 
of surveys and depositing such copies in the office of the 
secretary of state has been complied with. At this writing 
the department of government having charge of the survey 
of lands has been turned over to the secretary of state or 
other state officer.?’ 


§ 37. Sale of public lands.—Congress by the Act of 
April 24, 1820, deals with the sale of the public lands in 


22Manual (1902) §5; post, F.C. A., tit. 48, §51) and trans- 
oon ferred to “Field Surveying Sery- 
23 The office of surveyor-general ice, under the jurisdiction of the 
was abolished by Act of Congress United States Supervisor of Sur- 
of Mar. 3, 1925, ch. 462, 48 Stat. veys.” Manual (1930) p. 17. 
1144, effective July 1, 1925 (9A, 
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half-quarter sections, and requires that “in every case of 
the division of a quarter-section the lines for the division 
thereof shall run north and south * * * and fractional 
sections containing one hundred and sixty acres and up- 
wards, shall, in like manner, as nearly as practicable, be 
subdivided into half-quarter sections, under such rules and 
regulations as may be prescribed by the secretary of the 
treasury; but fractional sections containing less than one 
hundred and sixty acres shall not be divided.?# 


§ 38. Special rules for survey of water frontage.—By 
the Act of May 24, 1824, it was provided, ‘“‘that whenever 
in the opinion of the President of the United States, a 
departure from the ordinary mode of surveying land on any 
river, lake, bayou, or watercourse would promote the public 
interest, he may direct the surveyor-general, in which dis- 
trict such land is situated, and where the change is intended 
to be made, under such rules and regulations as the Presi- 
dent may prescribe, to cause the land thus situated to be 
surveyed in tracts of two acres in width, fronting on any 
river, bayou, lake, or watercourse, and running back the 
depth of forty acres.”25 The intention of this act in so 
providing was to give the various owners of land a water 
frontage. In an early day such frontage was deemed to be 
very valuable, and it was, in fact, valuable. Under this pro- 
vision the lands bordering on bodies of water in the past 
have been frequently surveyed. The practice does not seem 
to be followed to any extent at this time. By following the 
above rule many settlers were given riparian rights on 
such waters. These were considered to be and were valu- 


24 Post, ch. 3; Manual (1902) 
7 


§ 7. 

25 Manual (1902) $8. Acting 
under this law lands were sur- 
veyed in Wisconsin and other 
states along some of the water- 
courses, or lakes. The same may 
be said of some of the mining 
states, owing, in part, to the early 
Mexican ownership. 


A considerable part of the 
lands in Texas were surveyed 
under special instructions by our 
government, owing to the fact 
that much of such land had been 
surveyed by Mexico before it 
came under the jurisdiction of the 
United States. 
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able. In making resurveys of such lands the surveyor 
should have a copy of the special instructions given together 
with full notes of the survey. 


§ 39. Subdivision of sections and quarter-sections.—By 
the Act of April 5, 1832, congress directed the subdivision 
of the public lands into quarter-quarters; that in the case 
of the division of a half-quarter section the dividing line 
should run east and west; that fractional sections should 
be divided under rules prescribed by the secretary of the 
treasury. That official accordingly directed that fractional 
sections containing less than one hundred and sixty acres, 
or the residuary portion of a fractional section, after its 
subdivision into as many quarter-quarter sections as it is 
susceptible of, may be subdivided into lots, each containing 
the quantity of a quarter-quarter section, as nearly as 
practicable, by so laying down the lines of subdivision that 
they shall be 20 chains wide and marked on the plat of sub- 
_ division, as are also the areas of the quarter-quarters and 
residuary fractions. This act also provided that the corners 
and contents should be ascertained as nearly as possible in 
the manner directed by the Act of February 11, 1805.26 
This provision is the foundation for the subdivision of 
fractional sections into lots and is now, and since its enact- 
ment has been, substantially followed. Rules have been 
made to be followed in this division, the numbering of lots 
and computation of the area thereof.?7 

The manner of laying out lots in a fractional section and 
the enumeration of such lots will be fully treated later in 
this work.?8 | 

The student will find that in many instances public sur- 
veyors after such time only partially complied with the law. 
For such reason, lots were in many instances only partially 
numbered as provided in such act. 


26 Post, ch. 3; Manual (1902) 27 Post, ch. 8; Manual (1902) 
10. §§ 230-237. 
28 Post, ch. 8. 
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§ 40. Reorganization of general land-office—The land- 
office was reorganized under the Act of July 4, 1836, which 
provided the executive duties of that office, “should be sub- 
ject to the supervision and control of the commissioner of 
the general land-office under the direction of the President 
of the United States.” By the Act of May 38, 1849, the 
department of the interior was established. That act pro- 
vided, in part, “that the secretary of the interior shall per- 
form all the duties in relation to the general land-office, of 
supervision and appeal, now discharged by the secretary of 
the treasury. * * *’29 By recent regulations and direc- 
tions all matters pertaining to the survey of public lands 
have been turned over to United States supervisor of sur- 
veys, Washington, D. C.2° The general land-office still re- 
mains in the department of the interior. All matters per- 
taining to the supervision of the public lands and the survey 
thereof should be taken up with that department.* 


§ 41. System of designating corners.—The land depart- 
ment of the government has devised a unique, useful, easily 
remembered and skilful method of designating the various 
corners of the several sections of a township. This system 
of notation was used extensively in the early surveys in 
keeping the notes. By it the surveyor can readily designate 
any corner by references to letters and numerals. As a 
matter of fact, the scheme is a key to all of the corners and 
quarter-corners of the sections of a township and also to 
the township corners of such township. Fig. 6. This dia- 
gram represents the key. Section corners are represented 
by a reference to all of the sections surrounding the corner, 


29 Manual (1902) §11. 

30 The office of surveyor-general 
was abolished by Act of Congress 
of Mar. 38, 1925, ch. 462, 43 Stat. 
1144, effective July 1, 1925 (9A, 
F. C. A., tit. 48, §51) and trans- 
ferred to “Field Surveying Serv- 
ice, under the jurisdiction of the 
United States Supervisor of Sur- 
veys.” Manual (1930) p. 17. 


31 Post, ch. 3. 

The office of surveyor-general 
was abolished by Act of Congress — 
of Mar. 8, 1925, ch. 462, 48 Stat. 
1144, effective July 1, 1925 (9A, 
F.C. A., tit. 48, §51) and trans- 
ferred to “Field Surveying Serv- 
ice, under the jurisdiction of the 
United States Supervisor of Sur- 
veys.” Manual (19380) p. 17. 
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thus: Corner to sections 16, 17, 20 and 21. Quarter-corners 
are designated by using the letters on the ends of the line 
upon which the quarter-corner is found and then designat- 
ing the particular quarter-corner by its number on such 


Soar salt Phra .Q.9 Mis: Risrkos Hel O thE 
Fig.6 


line. Suppose it is desired to refer to the quarter-corner 
between sections 14 and 15. The proper designation would 
be: C to R at 4. Likewise the quarter-corner between sec- 
tions 26 and 35 would be: M to U at 2. It will be observed 
that the exterior section corners are represented by capitals, 
and exterior quarter-corners by small letters. The scheme 
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places the letter “A” at the northeast corner of the town- 
ship. The north quarter-corner of section 1 is represented 
by the letter, ‘a,’ and thence, in like manner, proceed 
westerly around the township. Interior quarter-corners 
are marked by numerals running from “1” to “6,” inclusive. 
For the quarter-corners on east and west lines begin on the 
easterly tier of sections. The letters run from “A” to “Y” 
inclusive, and the numerals from “1” to “6” inclusive. 

This key can be easily learned and carried in the memory. 
In the earlier surveys the key was arranged differently, the 
letter “A” being placed in the upper left-hand corner and 
the remaining letters followed in the opposite direction to 
the east across the north boundary of the township. 


§ 42. Designations of corners subdividing sections.— 
Many private surveyors use a similar scheme or key to 
designate the corners in the subdivision of a section. This 
scheme is shown in Fig. 7.22. It will be readily noticed that 
corners are designated in the order of their importance. 
First, the section corners beginning with the northwest 
corner of the section is referred to by the numeral “1,” 
then northeast, southeast and southwest corners follow by 
“2,” “3,” and “4,” respectively. The designation of quarter- 
corners begins with the north quarter-corner, represented 
by “5,” then the east, south and west quarter-corners by 
“6,” “7,” and “8,” respectively. The exterior 1/16th corners 
are irepresented bys. 9, 0... lat oie, mero paler es 
and “16.” Small letters, as a, b, c and d represent the 
interior 1/8th corners, and e, f, g and h the interior 1/16th 
corners. The center of the section is represented by a 
capital “C.” The reader will do well to study the scheme of 
the key and fix it firmly in the mind. These keys will be 
found very useful in keeping the notes of a survey in the 
field and in the references to corners in the record of such 
survey. These two schemes for designating the various 
corners of townships and sections were used by the writer’s 


32 Hodgman’s Manual of Sur- 
veying. 
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father more than sixty years ago in executing surveys in 
Wisconsin. They are little used at this time. 


! 9 iO: than Macs bone) 
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§ 43. Material of monuments.—A very essential matter 
is the providing of suitable material with which to make 
monuments. This has given the government much concern 
from time to time. There was much slackness in that 
regard in executing the early surveys. Formerly corners 
were marked by sinking a post of timber at the proper place. 
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If in a timbered country witness trees were marked and 
noted in the notes. If on the prairie, pits were dug and 
mounds built. The wooden posts soon decayed; the trees 
were cut down or destroyed; the pits filled up; the mounds 
leveled, and the result was a lost corner. In some localities 
substantial stones were set in the ground, but this was the 
exception. In 1908, congress provided for the purchase of 
suitable metal monuments for marking the government 
corners and since that date government corners have been 
marked by monuments made of iron or steel of a designated 
size and sunk well into the earth. These metal monuments 
are marked so as to designate the particular section.?3 


§ 44. Contract system and a permanent corps.—For 
many years and until quite recently it was the practice of 
the government to let by contract certain sections of the 
public lands to be surveyed. This did not prove very satis- 
factory as surveyors frequently neglected their work; did 
not plant proper monuments; were careless in their opera- 
tions; and frequently defrauded the government by not 
executing the survey which they returned as executed. In 
1910, congress abolished this contract system and the in- 
terior department was authorized to employ a permanent 
body of surveyors, known as United States surveyors. Since 
that date a permanent body of surveyors has been employed 
by the secretary of the interior. They are public officials 
and their work has demonstrated the wisdom of the 
change.*+ At this writing the department of public lands 
has jurisdiction of all matters pertaining to public lands.?5 


§ 45. General rules founded on congressional legislation. 
—The commissioner of the land-office has deduced the fol- — 
lowing rules as a synopsis of congressional legislation per- 
taining to the survey of the public lands: 

First. The boundaries of the public lands established by 
a government surveyor, approved by the surveyor-general 


33 Manual (1919) § 242. 35 Manual (1930) §§ 2, 3. 
34 Manual (1919) § 11. 
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and accepted by the commissioner of. the land-office, are 
unchangeable. 


Second. The original corners established by the govern- 
ment surveyors must stand as the true corners, “whether 
in the place shown by the field-notes or not.” 


Third. The quarter-quarter section corners shall be 
placed on the line connecting the section and quarter-section 
corners, and midway between them, “except on the last half 
mile of the section lines closing on the north and west 
boundaries of a township, or on other lines between frac- 
tional or irregular sections.” 


Fourth. The center lines of a regular section will be 
straight, running from the quarter-section corner on ‘‘one 
boundary of the section to the corresponding corner on the 
opposite section line.” 

Fifth. In a fractional section “where no opposite cor- 
responding quarter-section corner has been or can be estab- 
lished,” the center line thereof will be run from the proper 
quarter-section corner ‘“‘as nearly in a cardinal direction” 
to the meander line or boundary of such fractional section, 
“as due parallelism with section lines will permit.” 

Sixth. Lost or obliterated corners must be restored in 
their original locations. Actions of surveyors resulting in 
changes of lines and disturbing questions of ownership are, 
of course, subject to review by the courts.*® 

It is imperative that all surveys be executed in the man- 
ner provided by the government through the proper depart- 
ment. A state law which seeks to nullify this requirement 
is invalid.37 

The above rules are deductions from numerous decisions 
of the federal and state courts and citations of decisions 
will be made later in the work. Referring to Rule Third, 
as will be seen later in the work, the quarter-quarter section 
corners of sections on the north and west sides of a section 
will be established at exactly twenty chains, original 


36 Manual (1919) § 10. 37 Post, § 391. 
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measure, from the quarter-section corner.*8 For citations 
to decisions bearing on Rule Fifth see same chapter.#9 

States have frequently attempted legislation along lines 
directly in conflict with these principles and such legislation 
has uniformly been held contrary to the federal law and 
invalid,#° and why should similar acts not be declared con- 
trary to federal law? This principle is well established and 
should prevail.4! 


38 Post, ch. 19. 41 Beltz v. Mathiowitz, 72 Minn. 
39 Post, ch. 19. 443, 75 N. W. 699. 
40 Post, ch. 19. 
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§ 46. Scope.—Surveyors and attorneys have frequent 
occasion to examine the statutes of the United States per- 
taining to the survey of the public lands. The former 

seldom have the federal statutes, and many of the latter 
may not have easy access to them, as they are at the present 
time. It has been thought that the professions will find 
such statutes of great use in an examination of the instruc- 
tions promulgated by the land department to be followed in 
the execution of a given survey. Hence in this chapter we 
quote so much of such statutes as we deem necessary for 
the work. We number the same to correspond with the 
numbers of the United States Code, 1934 edition, and the 
Federal Code Annotated. The numbers will follow the quo- 
tation by reference to the footnotes, thus: U.S. C., tit. 48, 
$51 (9A, F.C. A, tit. 48, § 51). 

The author would call attention to-the notes following the 

several statutes and the citations thereto. These will be in 
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the shape of a digest of some of the important cases on 
surveying; and will be found useful in an examination of 
the authorities. However, a more extensive citation of 
authorities will be found later in the work. The reader is 
referred to the appropriate chapter. We would refer the 
student to the various annotated Codes which set out the 
laws enacted by congress. The compilations of these stat- 
utes are very full and every section of such statutes is 
complete. The analyses are found in cited cases and are 
complete in every particular. 


§ 47. Completion of survey.—The act provides in part: 
“The secretary of the interior shall take all the necessary 
measures for the completion of the surveys in the several 
surveying-districts for which surveyor-generals have been, 
or may be appointed, at the earliest periods compatible with 
the purposes contemplated by law:” and the act goes on to 
say that “whenever the surveys and records of any such 
district are completed, the surveyor-general thereof shall be 
required to deliver over to the secretary of state of the 
respective states, including such surveys, or to such other 
officer as may be authorized to receive them, all the field- 
notes, maps, records, and other papers appertaining to land 
titles within the same; and the office of surveyor-general 
in every such district shall thereafter cease and be dis- 
continued.”! 

Accordingly the surveyor-general has caused the field- 
notes, maps, records and other papers to be turned over to 
the secretary of state, or some other official for use of the 
general public. The student or official will find them neces- 
sary in field work. 


§ 48. Surveyors-general; powers devolve on commis- 
sioner of land-office.—‘“‘In all cases where, as provided in the 
preceding section the field-notes, maps, records, and other 
papers appertaining to land titles in any state are turned 


1U. S. C., Tit. 48, §54 (9A, 48) entitled “Public Lands” for 
F.C. A,, tit. 48, §54). See U.S. all information pertaining to pub- 
Code, Title 43 (9A, F.C. A., tit. lie lands or surveys. 
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over to the authorities of such state,’ continues the act, 
“the same authority, powers, and duties in relation to the 
survey, resurvey or subdivision of the lands therein, and all 
matters and things connected therewith, as previously exer- 
cised by the surveyor-general, whose district included such 
state, shall be vested in, and devolved upon, the commis- 
sioner of the general land-office.’’2 


§ 49. Field-notes delivered to state—Access thereto.— 
And as to access to field-notes the act provides: “Under 
the authority and direction of the commissioner of the land- 
office, any deputy surveyor or other agent of the United 
States shall have free access to any such field-notes, maps, 
records, and other papers, for the purpose of taking extracts 
therefrom, or making copies thereof, without charge of any 
kind.’ 

The person desirous of having copies thereof may, him- 
self, take such copies. In many instances counties have 
caused to be made copies of such field-notes and recorded in 
the office of the register of deeds or some other county 
official. 


§ 50. Field-notes, condition of delivery.—Further along 
in the act we find: “The field-notes, maps, records, and 
other papers mentioned in section 2219, shall, in no case, be 
turned over to the authorities of any state, until such state 
has provided by law for the reception and safe-keeping of 
the same as public records, and for the allowance of free 
access to the same by the authorities of the United States.’’# 

These provisions have been universally complied with in 
all the states and “‘free’’ access thereto, by the public, given. 
The particular department to which said records are kept 
is not uniform. Some of the states have referred the 
records to the secretary of state; others have been deposited 
with some other state official. 


2U. S. C., Tit. 48, §53 (9A, AWS Cee bite 405 S100" (OA; 
F, ie AM tit. ‘43, § 58). F.C. A., tit. 43, § 56). 
ci rf Tit. 43, §55 (9A, 
F. “t. A, tit. 48, § 55 ). 
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§ 51. Surveyor-general, general duties.—As to the duties 
of the surveyor-general it is provided: ‘Every surveyor- 
general shall engage a sufficient number of skilful surveyors 
and his deputies, to whom he is authorized to administer 
the necessary oaths upon their appointments. He shall 
have authority to frame regulations for their directions, 
not inconsistent with law or the instructions of the general 
land-office, and to remove them for negligence or miscon- 
duct in office.” 


The act further provides that: ‘‘He shall cause to be 
surveyed, measured and marked, without delay all base and 
meridian lines through such points and perpetuated by such 
monuments, and such other correction parallels and merid- 
ians as may be prescribed by law or by instructions from 
the general land-office, in respect to the public lands within 
his surveying district, to which the Indian title nas been 
or may be hereafter extinguished.” 

It has been held that, “An act directing the duty of sur- 
veyors of land,” is merely directory to the officer and does 
not make the validity of the survey depend upon his con- 
formation to its requirements.® That is if that official saw 
fit to pursue, in the execution of his duties, any method, 
correct within itself and producing correct results, he may 
so proceed. 


The act further provides that: ‘He shall cause to be 
surveyed all private land claims within his district after 
they have been confirmed by authority of congress, so far 
as may be necessary to complete the survey of the public 
land.” 


The courts lay down the rule that some latitude is allowed 
to the surveyor-general in the subdivision of fractional 
sections, containing more than one hundred and sixty acres, 
and he is not obliged to lay off a full quarter or half-quarter 
though capable of such division. And it is presumed that 


5 Craig v. Radford, 3 Wheat. 6 Gazzan v. Phillips, 20 How. 
(16 UneS.) 1694045 lanede 467, (61 U. 8.) 3872, 15 L. ed. 958. 
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the survey was made according to instructions.? This is 
an imperative presumption and is founded on reason. Still 


if instructions were not followed, the recognition of the 
survey by the government and the sale of lands in accord- 
ance therewith will constitute a waiver of irregularities. In 
that event the government would be estopped from claiming 
irregularities. And it is the rule that original surveys, 
where actually made, are presumed to be correct and that 
line between sections 1 and 2 must be established by run- 
ning a straight line between the two section corners.® 
Surveys made and officially approved are binding and can 
not be set aside. In other words future surveyors are 
bound thereby and so are the courts. Certainly a govern- 
ment survey should mean something until it is set aside 
by the decrees of a court, or by the ruling of the proper 
department of the federal government.1®° And a survey 
made under government authority must stand.1! 

Of course such a survey may be set aside on the ground 
of fraud or mistake.12 This is on the theory that “fraud 
vitiates everything” and, at the election of the government, 
may be annulled.!3 

Continuing the act provides: “He shall transmit to the 
register of the respective land-offices' within his district 
general and particular plats of all land surveyed by him for 
each land district ; and he shall forward copies of such plats 
to the commissioner of the general land-office.” Hence 
access to all such surveys, the field notes and plats, may 
be had in the proper place in the particular state.14 


7 Hedrick v. Eno, 42 Iowa 411. 

8 Hedrick v. Eno, 42 Iowa 411. 

9 Hamil v. -Carr, 21 Ohio St. 
258. 

10 Gibson v. Chouteau, 39 Mo. 
536. 

11 Stanford v. Taylor, 18 How. 
(59 U.S.) 409, 15 L. ed. 453. 

12 Security Land & Exploration 
Conve, burns, 87 inn, O79 91 
N. W. 804, 63 L. R. A. 157, 94 
Am, St, 684; post, § 277. 


13 James Bayou Hunting & Fish- 
ing Club v. United States, 274 Fed. 
18, aff’d 260 U. S. 561, 67 L. ed. 
402, 43 Sup. Ct. 205. See also 
United States v. Maxwell Land- 
Grant Co., 26 Fed. 118, aff’d 121 
U.S: 325, 30 L. ed:.949, 7. Sup. Ct. 
1015. 

14 Post, § 107. 
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“He shall, so far as compatible with the desk duties of his 
office,” the act provides, “occasionally inspect the surveying 
operations while in progress in the field, sufficiently, to 
satisfy himself of the fidelity of the execution of the work 
according to contract, and the actual and necessary expenses 
incurred by him while so engaged shall be allowed: and 
where it is incompatible with his other duties for a surveyor- 
general to devote the time necessary to make a personal 
inspection of the work in progress, then he is authorized to 
depute a confidential agent to make such examination; and 
the actual and necessary expenses of such person shall be 
allowed and paid for that service, and five dollars a day 
during the examination in the field; but such examination 
shall not be protracted beyond thirty days; and in no case 
longer than is actually necessary; and when a surveyor- 
general, or any person employed in his office at a regular 
salary, is engaged in such special service, he shall receive 
only his necessary expenses in addition to his regular 
salary.’’15 

The act provides various rules for surveys. We find: 
“The public land shall be divided by north and south lines 
run according to the true meridian, and by others crossing 
them at right angles, so as to form townships of six miles 
square, unless where the line of an Indian reservation, or 
of tracts of land heretofore surveyed or patented, or the 
course of navigable rivers, may render this impracticable; 
and in that case this rule must be departed from no further 
than such particular circumstances require.” 

The courts hold that as to whether “due west” in a con- 
tract means at right angles to the true meridian depends 
on the original survey to which reference is made and that 
may be shown by extrinsic evidence.1® 

Bearing on the subdivision of townships we find the act 
provides: “The townships shall be subdivided into sections 
containing, as near as may be, six hundred and forty acres 


15 U, S. C., Tit, 48, §52 (9A, 16 McKinney v. McKinney, 8 
IF. C. A., tit. 48, § 52). Ohio St. 423. 
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each, by running through the same, each way, parallel lines 
at the end of every two miles; and by making a corner on 
each of such lines at the end of every mile. The sections 
shall be numbered respectively, beginning with number one 
in the northeast section and proceeding west and east 
alternately through the township with progressive numbers 
till the thirty-sixth be completed.” 

Of course, the survey of the public lands of the United 
States can only be made under the authority of congress.!7 
And a state can not sell lands before they are so surveyed. 
_ And still there are instances where settlers have “squat- 

ted” on unsurveyed lands, thereafter ratified and surveyed 
according to the regular rules.18 In fact the government 
has provided by law that where lands have been so taken 
up before the government survey thereof the government 
may “dovetail” a survey thereof and a patent may be issued. 


With reference to marking corners the act provides: “The 
deputy surveyors, respectively, shall cause to be marked on 
a tree near each corner established in the manner described, 
and within the section, the number of such section, and 
over it the number of the township within which such sec- 
tion may be; and the deputy surveyors shall carefully note, 
in their respective field-books, the names of the corner trees 
marked and, the numbers so made.” 

“Where the exterior lines of the townships which may be 
divided into sections or half-sections exceed, or do not extend 
six miles,’ we are told, “the excess or deficiency shall be 
specially noted, and added to or deducted from the western 
and northern ranges of sections or half-sections in such 
township, according as the error may be in running the lines 
from east to west or from north to south: the sections and 
half-sections bounded on the northern and western lines of 
such townships shall be sold as containing only the quantity 


17 Grogan v. Knight, 27 Cal. (9A, F. C. A,, tit. 43) giving to 
515. each section a full and complete 
18 Grogan v. Knight, 27 Cal. history. 
515. See also U. S. C., Tit. 48 
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expressed in the returns and plats respectively, and all 
others as containing the complete legal quantity.” 

The courts uniformly hold that monuments fixed by the 
government are conclusive, and that fractional sections on 
north and west sides of a township must be subdivided 
under federal laws and regulations and a state law in con- 
flict therewith is void. This naturally follows and a state 
can not lawfully interfere with the corners and lines estab- 
lished by federal authority. The courts of a state may pass 
on the legality of a survey.'® And interior section corners, 
if lost, must be established equidistant between correspond- 
ing section corners.2° This must be worked out by propor- 
tional measurement, either double or single.?1 

‘All lines shall be plainly marked upon trees,” we are 
told, “and measured with chains, containing two perches of 
sixteen and one-half feet each, subdivided into twenty-five 
equal links; and the chain shall be adjusted to a standard 
to be kept for that purpose.” 

And it is the rule that courses and distances must yield 
to a call for natural objects, and if a patent refer to a plat, 
and that plat shows a watercourse running through the 
land, the lines must correspond with such watercourse, 
though they may not correspond with courses and dis- 
tances.22, When the survey and patent or deed call for 
boundary down a river to its junction with another river, 
and thence up said river, such description must govern, 
though courses and distances do not agree therewith.2? In 
other words natural monuments control courses and dis- 
tances.24 And if all the calls in a survey can not be com- 
plied with, because some are so vague and uncertain, they 
may be rejected or controlled by other material calls which 
are consistent and certain. The surveyor should determine 
which calls to reject after a careful consideration of all the 
circumstances.25 It is the settled rule that when no other 


19 Knight v. Elliott, 57 Mo. 317. 23 Brown v. Huger, 21 How. 
20 Knight v. Elliott, 57 Mo. 317. (62 U.S.) 305, 16 L. ed. 125. 

21 Post, § 124. 24 Post, §§ 214, 401. 

22 MclIvers v. Walker, 9 Cranch. 25 Shipp v. Miller, 2 Wheat. 


(13 U.S.) 173, 3 L. ed. 694. (15 U.S.) 316, 4 L. ed. 248. 
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figure is called for in a survey, it is to be surveyed in the 
form of a square and large enough to contain the full area. 
This again is the rule of common sense. Why should it not 
be so ?26 

As to mention in the field-notes of natural objects we 
find: “Every surveyor shall note in his field-book the true 
situation of all mines, salt licks, salt springs, and mill-seats 
which come to his knowledge; all watercourses over which 
the line he runs may pass; and also the quality of the lands.” 

It is universally held that a call for a natural object, as a 
river, a known stream, a spring or even a marked line, will 
control both courses and distances. This, of course, is on 
the theory of certainty. Naturally the judicial mind turns 
to reason. So, also, does the surveyor and engineer.27 And 
when plats are returned and grants made without an actual 
survey the rule of construction which has been adopted, in 
order to settle the conflicting claims of different parties, is 
that the most certain calls shall control those which are less 
material and less certain. Then again does the judicial mind 
point the way.28 The presumption is always in favor of 
every grant issued in the form prescribed by law, and the 
burden of proof is on him who assails such grant.?9 

The act provides for the return of the field-books and the 
making and return of plats of the several surveys in the 
following manner: ‘These field-books shall be returned to 
the surveyor-general, who shall cause therefrom a descrip- 
tion of the whole lands surveyed to be made out and trans- 
mitted to the officers who may superintend the sales. He 
shall also cause a fair plat to be made of the townships 
and fractional parts of townships contained in the lands, 
describing the subdivisions thereof, and the marks of the 
corners. This plat shall be recorded in books to be kept for 
that purpose; and a copy thereof shall be kept open at the 
surveyor-general’s office for public information, and other 


26 Shipp v. Miller, 2 Wheat. 28 Newsom v. Pryor, 7 Wheat. 
(15 U. S.) 316, 4 L. ed. 248. (20 U.S.) 7, 5 L. ed. 382. 

27 Newsom v. Pryor, 7 Wheat. 29 Patterson v. Jenks, 2 Pet. 
(20 U. S.) 7, 5 L. ed. 382. (27 U. S.) 216, 7 L. ed. 402. 
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copies shall be sent to the places of the sale, and to the 
general land-office.”°° We might suggest also that copies 
of said plats may be found in the proper office of the par- 
ticular state in which said lands are located.*!_ In many 
states such records are found in the office of the secretary 
of state. 

It is not necessary that the deputy who made the survey 
should make the plats and certify to them. That may be 
done by the principal surveyor.®2. It is said that selection 
of lands under an erroneous survey does not attach until a 
legal survey is made.83 The approval of a survey and plat 
made therefrom import verity, and the court will not permit 
it to be attacked.®4 In fact, a patent can not be collaterally 
attacked. In other words, the attack must be direct, if at 
all.35 In a direct proceeding involving a patent issued by 
the government there is no reason why the court should not 
hear the attack and render its decree in accordance with 
the facts. The original descriptions of subdivisions of public 
lands made by the surveyor-general from the field-notes or 
books of the deputy surveyors, and the plats showing such 
subdivisions, are evidence as to their boundaries; and duly 
authenticated descriptions from such plats are also evi- 
dence.26 But it is doubtful whether original field-notes of 
deputy surveyors are evidence of the boundaries; but if they 
are they must be controlled by the descriptions and plats 
made by the surveyor-general.’7 This is on the theory that 
the original notes must be approved by the surveyor-general, 
and when so approved are indisputable. 


§ 52. Basis of system of survey.—The basis of our 
present rectangular system of surveys is the Act of May 18, 
1796. Among other things this act authorized a sale of the 


30 Wes Sion C he Tite 43, § 751 (9A, 33 Barnard v. Ashley, 18 How. 


HO OCWAC its aSi7 aie (59 U: §.)o48; 15 Li. ed.285. 

31 Deposit of records of land- 34 Mott v. Smith, 16 Cal. 533. 
office with state, U. S. C., Tit. 48, 35 Mott v. Smith, 16 Cal. 538. 
SSo25-25 bp (QA Han @. vAC tit, 4. 36 Doe ex rel. Madison v. Hil- 
§§ 25-25b). dreth, 2 Ind. 274, 

32 Taylor v. Brown, 5 Cranch 37 Doe ex rel. Madison v. Hil- 
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public domain ceded by Virginia.2& Of course the original 
act which really initiated the rectangular system of surveys 
was enacted by the Continental Congress in 1785.39 


_ § 53. Government survey conclusive——The descriptions 
of land and plat of original survey filed in the general land- 
office, as made by the surveyor-general from the field-notes, 
are conclusive, and the section lines and corners, as laid 
down in the descriptions and plat, are binding upon the 
general government and upon all parties concerned.*° 

This is on the theory that there has been no mistake or 
fraud. Of course it is said that “fraud vitiates everything.” 
Still if the government had full knowledge of the fraud or 
mistake and thereafter approved the plat, it will be binding. 


§ 54. Official plat governs.—It has been held that where 
the official plat and approved survey located premises in the 
northeast quarter of a section and the patent under which 
plaintiff claimed the land, described it as the southeast 
quarter of the section “according to the official plat of the 
survey returned to the general land-office by the surveyor- 
general,” neither parol evidence nor a private survey could 
be shown to establish that the premises were located in the 
southeast quarter of the section.41 It will be readily seen 
that the words quoted in the description in the patent were 
given great weight by the court in the above case. That was 
in accordance with the general rule. 


§ 55. When lands considered surveyed.—Lands are not 
surveyed lands by the United States until a certified copy of 
survey has been filed in the local land-office.42, The approval 
of the surveyor-general is necessary to constitute the survey 
and make it complete. In other words such approval makes 


88 Morton v. Nebraska, 21 Wall. 41 Chapman v. Polack, 70 Cal. 
(88 U. S.) 660,°22 L. ed. 639. 487, 11 Pac. 764, 
39 Post, § 342. 42 United States v. Curtner, 38 


40 Horne v. Smith, 159 U. 8S. Fed. 1. Revd. on other grounds in 
40, 40 L. ed. 68, 15 Sup. Ct. 988; 149 U. S. 662, 37 L. ed. 890, 13 
Tolleston Club v. State, 141 Ind. Sup. Ct. 985, 1041. 

197, 88 N. E. 214, 40 N. E. 690. 
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it competent evidence in the trial of an action in a law 
court.4? Doubtless this ruling has a restraint on the local 
land-office and requires them not to accept applications for 
entries until the survey be completed. Confusion is thus 
avoided. 


§ 56. Boundaries and contents of public lands—How as- 
certained.—As to the contents of the several subdivisions 
of the public lands and the boundaries thereof, the act 
further provides: 

“The boundaries and contents of the several sections, 
half-sections, and quarter-sections of the public lands shall 
be ascertained in conformity with the following principles: 

“First. All the corners marked in the survey, returned 
by the surveyor-general, shall be established as the proper 
corners of sections or subdivisions of sections, which they 
were intended to designate; and the corners of half and 
quarter-sections, not marked on the surveys, shall be placed 
as nearly as possible equidistant from the two corners which 
stand on the same line. 

“Second. The boundary lines actually run and marked 
in the surveys returned by the surveyor-general, shall be 
established as the proper boundary lines of the sections, or 
subdivisions, for which they were intended, and the length 
of such lines, as returned, shall be held and considered as 
the true length thereof. And the boundary lines which 
have not been actually run and marked shall be ascertained, 
by running straight lines from the established corners to 
the opposite corresponding corners; but in those portions 
of the fractional townships where no such opposite cor- 
responding corners have been or can be fixed, the boundary 
lines shall be ascertained by running from the established 
corners due north and south or east and west lines, as the 
case may be, to the watercourse, Indian boundary line, or 
other external boundary of such fractional township. 


43 Medley v. Robertson, 55 Cal. 
396. 
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“Third. Each section or subdivision of section, the con- 
tents whereof have been returned by the surveyor-general, 
shall be held and considered as containing the exact quantity 
expressed in such return; and the half-sections, and 
quarter-sections, the contents whereof shall not have been 
thus returned, shall be held and considered as containing the 
one-half or the one-fourth part, respectively, of the returned 
contents of the section of which they may make part.’’44 


In the State of Ohio an original surveyed township was 
divided into sections “by running through the same, each 
way, parallel lines at the end of every two miles”; and after- 
wards a supplementary survey was made under a subse- 
quent act which directed that these two-mile blocks should 
be subdivided “by running straight lines from the mile 
corners thus marked to the opposite corresponding corners.” 
It was held that where the original corners in a certain 
block can be clearly identified, the corners of the lines of 
subdivisions, within the block, can not be determined by 
proof of the monuments, blazes or other witness found in 
other blocks of the township.*® And the true line is the 
line actually run by the government surveyors.*® 


This affirms the conclusive accuracy of the survey, though 
in fact it might be erroneous, it is conclusively presumed to 
be correct. And it is almost universally held that a meander 
line is not a boundary line but that it is a line run to deter- 
mine the direction of the stream or shore of body of water, 
and also to secure data with which to use in computing the 
area.47 The general rule is that the owner of the shore 
owns—either to, high-water mark, or to low-water mark, or 
to the center of the stream, or body of water, depending on 
the particular jurisdiction in which the water is located.*® 


4A Se, Os Pity 43,09 loan (Oa 47-St.. Paul .&. Pac: R. Co.,-v. 


HC. AG. tith4o, So (on). Schurmeier, 7 Wall. (74 U. S.) 
45 Ginn v. Brandon, 29 Ohio St. 272,19 L. ed. 74. 
656. 48 Post, § 830; Packer v. Bird, 


46 Goodman y. Myrick, 5 Ore. 137 U.S. 661, 34 L. ed. 819, 11 
65. Sup. Ct. 210; St. Louis v. Rutz, 
138 U. S. 226, 34 L. ed. 941, 11 
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The professions are frequently called upon to construe de- 
scriptions in deeds and otherwise and where a survey begins, 
“on the bank of a river,” and is carried thence, “to a point 
in the river,” the river bank being straight and running 
according to this line, the tract surveyed is bounded by the 
river. And, in fact, the court holds it is even more plainly 
so, when it begins at a post ‘“‘on the bank of the river, thence 
north 5 degrees east up the river and binding therewith.’’?® 
The question is the intent of the party drawing the descrip- 
tion. The particular language used in connection with the 
surrounding circumstance leads to the decision. The em- 
phatic thing about the latter description is the “post.” As 
to what is alluvium the courts hold that it means an addi- 
tion to land owned by a riparian owner, gradually and im- 
perceptibly made, through causes, either natural or arti- 
ficial, by the water to which the land is contiguous.®°® 


§ 57. Deficiency.—As to the proper manner of placing 
the deficiency in a fractional section the courts hold, in 
sections having less than the full number of acres, where 
the quarter-section corner can not be found, the deficiency 
will not be divided between the quarter-sections but must 
fall on the quarter directly on the township or range line. 
In that case there was a state law which provided that the 
deficiency in such cases should be taken from both quarters. 
Such statute being contrary to the regulations of the land 
department of the government must give way to the latter. 
In fact a state law in conflict with a federal law is void and 
ineffective.®1 


§ 58. Water-line a boundary.—In those cases where a 
water-line is a boundary ‘of a tract of land, that water-line 
remains the boundary no matter how it changes by accre- 
tion, and a deed describing the land as a certain lot by 
number conveys the land up to the ever changing line of the 


49 St. Clair County v. Lovings- 50 St. Clair County v. Loving- 
ton, 23 Wall. (90 U. S.) 46, 23 ston, 23 Wall. (90 U. 8S.) 46, 23 
L, ed. 59. L. ed. 59. 
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stream or lake. The water-line continues the boundary line 
and the deed carries the accretion.52 This is the general 
rule but there are some apparent exceptions, but in reality 
not exceptions at all. In those cases where the government 
survey was fraudulently executed or there was a manifest 
error therein, this rule will not hold but the meander line 
in such cases may be a boundary line. The surrounding 
circumstances will determine the answer to such query.®? 
However, the student should carefully examine the facts 
surrounding apparent exceptions to the general rule and 
not do it blindly. 


§ 59. To find center of section.—As will be seen by read- 
ing the statutes quoted, there is but one way to proceed 
legally. True, there are state statutes which attempt to 
provide other methods of finding the center of a section but 
they have been declared invalid as contravening the federal 
statutes or of a regulation of the land department. The true 
rule is laid down in an Iowa case and is as follows: To find 
the center of a section run a straight line from the quarter- 
corner on the south to the quarter-corner on the north, and 
from quarter-corner on the east to the quarter-corner on 
the west or vice versa and the intersection of the two lines 
will be the center. 

It appears for a considerable number of years the gov- 
ernor of the state of Iowa by act of its legislature, provided 
for establishing the center of a section by the so-called 
bisecting method which is contrary to the act of the con- 
gress of the United States and void.®4 While this is the 
general rule yet in those cases where but one quarter- 
corner was established the surveyor is required to run a 
true north and south or east and west line, as the case may 
be, from the known quarter-corner.®> This is usually accom- 


52 East Omaha Land Co. v. 54 Gerke v. Lucas, 92 Iowa 79, 
Jeffries, 40 Fed. 386. 60 N. W. 588. , 
53 Security Land & Exploration 55 Beardsley v. Crane, 52 Minn. 
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plished by running a mean between two lines running in the 
same general direction.®* This result is generally obtained 
by running a mean between the known lines, i. e. if a north 
and south quarter-line is required to be run, the surveyor 
will run a mean between the east and west boundaries of 
the section. And the true corner of a government subdivi- 
sion is where the government surveyors placed it.57 


§ 60. Actual survey governs.—Of course, the quantity 
of land in a patent is controlled by the boundaries, and the 
boundaries, as located by the government surveyor, must 
control, in locating the quantity of land in a patent.°8 And 
where a line was actually run and a division made, in an 
original survey of land by the government, and the line of 
division was marked by corners or natural objects, and such 
survey being established in accordance with the government 
field-notes, the grantee in a patent from the government 
will take according to such survey, notwithstanding any 
mistaken description as to courses and distances, or the 
quantity of land to be conveyed.®® 


§ 61. Lines of division of half-quarter sections—How 
run.—As to the division of half-quarter sections, the act 
provides that: ‘In every case of the division of a quarter- 
section the line for the division thereof shall run north and 
south, and the corners and contents of half-quarter sections 
which may hereafter be sold, shall be ascertained in the 
manner and on the principles directed and prescribed by a 
section preceding®® and fractional sections containing one 
hundred and sixty acres or upwards shall in like manner, 
as nearly as practicable, be subdivided into half quarter- 
sections, under such rules and regulations as may be pre- 
scribed by the secretary of the interior, and in every case 
of the division of a half-quarter section, the line for the 


56 Post, § 5838. 59 Stonewall Phosphate Co. v. 
57 Beardsley v. Crane, 52 Minn. Peyton, 39 Fla. 726, 23 So. 440. 
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division. thereof shall run east and west, and the corners 
and contents of quarter-quarter sections, which may there- 
after be sold, shall be ascertained as nearly as may be, in 
the manner and on the principles, directed and prescribed 
by a section preceding; and fractional sections containing 
fewer or more than one hundred and sixty acres shall in 
like manner, as nearly as may be practicable, be subdivided 
into quarter-quarter sections, under such rules and regula- 
tions as may be prescribed by the secretary of the in- 
terior,’’61 


§ 62. Fractional sections.—As to the survey and num- 
bering of lots in fractional sections the reader is referred 
to a subsequent chapter of this work on that subject.*? It 
is the practice for the surveyor-general to lay out a frac- 
tional section so as to give one or more full one hundred and 
sixty acres, if possible, but he should not make an arbitrary 
division.*? However, some discretion is always allowed that 
officer, and he is not obliged to lay off a full quarter or half- 
quarter section, though the fractional section is capable of 
so being laid out.** It is expected that he will bring to bear 
his best judgment under any circumstances, still with a 
view of the general good. 


§ 63. Vdriance in form of surveys on rivers or lakes.— 
The law formerly provided that “Whenever, in the opinion 
of the President, a departure from the ordinary method, 
of surveying any land on any river, lake, bayou, or water- 
course, would promote the public interest, he may direct 
the surveyor-general in whose district such land is situated, 
and where the change is intended to be made, to cause the 
lands thus situated to be surveyed in tracts of two acres in 
width, fronting on any river, bayou, lake or watercourse, 
and running back the depth of forty acres; which tracts 
of land so surveyed shall be offered for sale entire, instead 


BH UNS 2 Cy Tit}. 48} §°753!. (9A, 63 Brown v. Clements, 3 How. 
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of in half quarter-sections, and in the usual manner and 
on the same terms in all respects as the other public lands 
of the United States.’’® 


A limited number of surveys were made under this statute. 
Evidently the intent was to give as many people water- 
rights, in a given tract of land, as possible. 

As to the control of sovereign rights in navigable streams 
it is the policy of the federal government to leave such 
control to the state where located.** Still as to the improve- 
ments of such streams and the right to build bridges over 
the same and the right to build dams across the same they © 
are subject to the federal government’s direction. The 
reservation of these powers, in the federal government, were 
made to the end that no interference could or should be 
made to the detriment of the federal government therein. 


§ 64. Departure from rectangular system in California. 
—wWith reference to departures from the rectangular system 
of surveys in California the act provides that: “Whenever, 
in the opinion of the secretary of the interior, a departure 
from the rectangular mode of surveying and subdividing 
the public lands in California would promote the public 
interest, he may direct such change to be made in the mode 
of surveying and designating such lands as he deems proper, 
with reference to the existence of mountains, mineral 
deposits, and the advantages derived from timber and water 
privileges; but such land shall not be surveyed into less 
than one hundred and sixty acres, or subdivided into less 
than forty acres.’’67 


The surveys made under these special instructions were 
evidently made in the interest of mining and other business. 
It might be suggested that the lands of Texas, originally 


65 Rev. Stat. § 2407. This sec- 66 Shively v. Bowlby, 152 U. S. 
tion was repealed by the Act of 1, 38 L. ed. 331,14 Sup. Ct. 548. 
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were surveyed by a system all its own and related to the 
system prevailing in Mexico. 

In making a resurvey of any such tracts of land it will be 
necessary for the local surveyor to have a copy of the special 
instructions so given. It has been held that this statute 
does not apply to grants of land from Mexico to the city of 
San Francisco.® 


§ 65. Extension of public surveys over mineral land.— 
With reference to the surveys of certain mineral lands and 
of certain other claims the act provides: ‘There shall be 
no further geological survey by the government, unless 
hereafter authorized by law. The public surveys shall ex- 
tend over all mineral lands; and all subdividing of surveyed 
lands into lots less than one hundred and sixty acres may 
be done by county and local surveyors at the expense of 
claimants; but nothing in this section contained shall require 
the survey of waste or useless lands.’’69 


§ 66. When survey may be had by settlers of township. 
—Under certain conditions settlers may have certain tracts 
of land surveyed upon application and the deposit of the 
expense of such survey, and we find: ‘When the settlers 
of any township, not mineral or reserved by the government, 
or persons or associations lawfully possessed of coal lands 
and otherwise qualified to make entry thereof, or when the 
owners or grantees of public lands of the United States, 
under any law thereof, desire a survey made of the same 
under the authority of the surveyor-general and shall file 
an application therefor in writing, and shall deposit in a 
proper United States depository to the credit of the United 
States a sum sufficient to pay for such survey, together with 
all expenditures incident thereto, without cost or claim for 
indemnity on the United States, it shall be lawful for the 
surveyor-general, under such instructions as may be given 
him by the commissioner of the general land-office, and in 


68 Burk v. Howe, 171 Cal. 242, COM Oa O el li Aone 106) (OA. 
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accordance with law, to survey such township or such public 
lands owned by said grantees of the government, and make 
return thereof to the general and proper land-office; pro- 
vided, that no application shall be granted unless the town- 
ship so proposed to be surveyed is within the range of the 
regular progress of the public surveys embraced by existing 
standard lines or bases for township and subdivisional sur- 
veys.”70 

Evidently the lands to which reference is made herein 
are omitted lands. This may happen in the case of swamp 
lands, later reclaimed, or of islands, not in the first instance 
surveyed and in other ways. It has been held to give gov- 
ernment jurisdiction to make surveys of such omitted lands 
(islands in this case) that there must have been. such 
omitted islands, and the land must not have been conveyed 
by the government prior thereto.“1 Questions have fre- 
quently arisen as to whether or not an island adjacent to 
a conveyed shore should be considered subject to survey 
under this provision or whether the island passed to the 
owner of the shore. 

It has been held by some states that islands between the 
center of a stream and the shore, which was unsurveyed, 
would pass to the owner of the shore at said point.72 This 
case referred to is one from Wisconsin and referred to an 
island in the Wisconsin River. 


§ 67. Deposit for expenses deemed an appropriation.— 
It was quite natural that the government should be pro- 
tected as to the expenses of the survey made under the 
provisions referred to in the next section above, and we 
find: “The deposit of money in a proper United States 
depository, under the provisions of the preceding section, 
shall be deemed an appropriation of the sum so deposited 
to be placed to the credit of the proper appropriations for 
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the surveying service; but any excesses in such sums over 
and above the actual cost of the surveys, comprising all 
expenses incident thereto, for which they were severally 
deposited, shall be repaid to the depositors respectively.”7? 


§ 68. Deposits made by settlers to apply on lands.—lIf, 
after such survey be made, the party applying for a survey 
of such lands, purchases said lands from the United States, 
then the sums so deposited may be used in part payment 
for said lands, and we find this provision: ‘Where settlers 
or owners or grantees of public lands make deposits in 
accordance with the provisions of section 2401 (9A, F. C. A., 
tit. 48, § 759), as hereby amended, certificates shall be 
issued for such deposits which may be used by settlers in 
part payment for the lands settled upon by them, the survey 
of which is paid for out of such deposits, or said certificates 
may be assigned by indorsement and may be received by 
the government in payment for any public lands of the 
United States in the states where the surveys were made, 
entered or to be entered under the Jaws thereof.” 


§ 69. Modification of lines in Nevada.—Owing to local 
conditions in the State of Nevada special provisions have 
been made for the survey of certain lands therein and we 
find: “In extending the surveys of the public lands in the 
State of Nevada the secretary of the interior may vary the 
lines of the subdivisions from a rectangular form, to suit 
the circumstances of the country.’ 

A survey made under the provisions above quoted was 
evidently in the mining interests and the construction of 
the provision thereof would be similar to those of the Cali- 
fornia act. 


§ 70. Settlers’ rights in unsurveyed lands.—It is the 
policy of the government to protect settlers on lands not 


T3500. SAG:, Tit. 43, § 760 (9A, 7 U.S. C., Tit. 48, § 768 (9A, 
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yet surveyed, and after a survey thereof, to make grants of 
such lands to them on compliance with the laws, even as 
to the school lands, and we find: ‘‘Where settlements with 
a view to pre-emption or homestead have been, or shall here- 
after be made, before the survey of the lands in the field, 
which are found to have been made on sections 16 or 36, 
those sections shall be subject to the claims of such 
settlers.’’76 


76 U.S. C.,-Tit. 48, § 851 (9A, 
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by landowners. 

§ 71. Scope.—In this chapter the author gives some 
general observations, and in so doing, desires to emphasize 
some commonplace and simple ideas, and thus impress the 
local surveyor with their importance. We are all prone to 
overlook small things and fail to give them due weight. A 
surveyor finds it necessary to relocate a lost or obliterated 
corner. He should not fail to carefully examine the field- 
notes of the original survey, if in existence. By such 
examination he may find noted therein a line-tree, the 
crossing of a small creek or stream, the approach to an 
abrupt ledge, or the sudden entry into a swamp, or other 
natural feature, as the line approaches the now lost or 
obliterated corner. The distances to the intersections of 
the various natural features, along the line, should be, 
and probably will be, found noted in the field-notes. It 
will at once be seen that the surveyor can use these natural 
features as permanent monuments of the first order in 
relocating the lost corner. True, they may be some distance 
from such corner but they are, in a way, certain and im- 
movable and will furnish the surveyor at least one initial 
point from which to begin his relocation work. He will 
continue in the same research on the line beyond the lost 
corner and find another initial point between which and the 
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former he may measure and, by proportion, relocate the lost 
corner under the rules prescribed. 

Before placing too much reliance on the natural features, 
such as streams, ledges, rocks, swamps, or otherwise, the 
surveyor should carefully inspect the surroundings and 
make certain such features are in substantially the same 
position as they were when the original survey was made. 
So, also, he must be sure that the line run by him along 
which the measurements are being taken is in practically 
the same place as the original line. His observations should 
be noted in his record of the survey. These precautions 
are fruitful of evidence of the accuracy of the work and, 
with other evidence, will confirm it. 

The suggestions made herein are of the highest order 
and, if carried out with care, should be fruitful of results. 
Ingenuity of the surveyor will come to his aid and con- 
fidence will displace doubt. 


§ 72. Applicable to all systems of survey.—What is said 
in this chapter is applicable to all systems of survey, 
whether the rectangular or the old haphazard metes and 
bounds system used in the surveys of much of the lands 
in the original thirteen states since they do not necessarily 
refer to any system and are so general that they may be 
found useful in all surveys. The great difficulty in retracing 
the lines of ancient surveys under the metes and bounds 
system is apparent to everyone. The surveyor is first con- 
fronted with not even a known initial point, frequently, 
from which to begin work, to say nothing about a second 
initial point. Then more than likely the original survey 
was full of errors in courses and distances and in taking 
and recording notes of the survey. How important, then, 
is it that the surveyor search out every particle of evidence 
bearing on the location of the lost line, or lost corner to the 
end that it may be relocated in its original position. 

He will regard ancient fences, old stone walls reputed to 
have been built on the line sought, since they are recognized 
as monuments of the position of the original line and more 
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reliable than courses and distances. He should gather proof 
of the original locations of such ancient fences, walls, or 
other objects, and may, and should, take the statements 
of old people who have known the line many years and may 
receive the declarations of persons long since deceased, as 
to the location of such corner or line, who were in a position 
to know the location thereof, and which declarations were 
made before any controversy arose. Similarly declarations 
against the interests of the party making may, and should, 
be taken.1 

It will be noted that this chapter, in a large degree, treats 
on the law of evidence in the particular situation. The 
suggestions made herein are not to be followed blindly but 
are to be used with judgment and a wise discretion, looking 
to the ultimate result. 


§ 73. Magnetic needle not now used.—The rules laid 
down by the commissioner of the general land-office in 1902, 
and since in force, prescribe that all government surveys 
shall be made “with instruments provided with the acces- 
sories necessary to determine a direction with reference to 
a true meridian independently of the magnetic needle.” 

Such an instrument is a solar compass. It does not 
depend on the magnetic meridian, which is unreliable, being 
influenced by minerals in the earth. Furthermore there is 
a daily change small to be sure, and a constant annual 
change in the magnetic meridian. In the following para- 
graph the author refers to the “solar” compass or the “sun” 
compass as are now to be used in all government surveys. 

The solar compass and lines run by such instrument are 
astronomically run. Such instrument is not affected by 
~ surrounding conditions, as is the magnetic needle. Hence 
it is reliable to a large degree, and is required to be used 
in all government surveys at this time.? It should not be 
out of place, to mention here, that there is a growing 


1 Gillett on Indirect and Col- 3 Manual (1919) § 40. See also 
lateral Evidence, pp. 132, 133. Manual (1902) § 32. 
2 Manual (1902) §§ 32-391. 
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determination throughout this country to locate all prop- 
erties by latitude and longitude, using the solar compass. 
Great progress has been made in this direction in Massa- 
chusetts, Pennsylvania, New Jersey and other states within 
the last ten years. It is often spoken of as the “scientific” 
method of locating properties.* 


§ 74. Government will not issue instructions to local 
surveyors.—Disputes arising over uncertain or erroneous 
locations of corners, originally established by the govern- 
ment, are to be settled by the proper local authorities and 
the government will not issue instructions to local surveyors. — 
The local surveyor, however, may obtain circulars from the 
government which will aid him materially in retracing lost 
or obliterated corners or retracing lost or obliterated lines. 
The circular of 1939, which supersedes those issued in 
1909 and 1916, is substantially given in this work under 
the heading, “Restoration of Lost or Obliterated Corners 
and Subdivision of Sections.’’® 

The surveyor should procure of the land department, 
Washington, D. C. the (1902) and (1919) and other manuals 
for the survey of the public lands.é 

The latest manual of instructions published by the fed- 
eral government is ‘Manual of Instructions for the Survey 
of the Public Lands of the United States of 1930.” 


§ 75. Line-trees.—In a timbered country the surveyor 
will find line-trees, which, after verification, he can use to 
great advantage in-relocating old lines or lost or obliterated 
corners. This important evidence should not be overlooked. 
The nearer the line-tree to the lost or obliterated corner, 
the more valuable as an aid in such relocation. Measure- 
ments for such purpose, of course, must be proportional to 
the original survey. Trees so intersected by the line are 
marked by blazes cut on each side facing the line without 
any other marks.7 


~ 4 Post, ch. 29. §§ 772, 773 (9A, F.C. A,, tit. 48, 
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Of course the surveyor must be certain of his identifica- 
tion of such monuments before using them as monuments 
to the location of the line or corner obliterated. 


§ 76. Adjusting instruments and testing chain or tape. 
—The surveyor should frequently adjust and test his instru- 
ment and make a record thereof. If he be compelled to 
rely on the needle largely he should have a known true north 
- and south line for such testing. He should use his instru- 
ment both direct and reverse in making the test. So, also, 
when he is retracing lines, he should test his instrument 
with reference to other lines in the vicinity, run by the same 
government surveyor, at the same time. The testing of the 
chain or tape is of prime importance and should be made 
frequently. If found to be too long it should be shortened 
to the exact length; if too short, it should be lengthened 
accordingly. A record should always be made of these 
testings and of the results. Of course, by a proportional 
measurement the same result may be obtained even with a 
tape too long or too short but it will be found more satis- 
factory to use a tape or chain of the correct length in any 
event. 


§ 77. Swearing in assistants.—Before entering upon a 
survey the chainmen, flagmen and other assistants should 
be sworn to faithfully perform their duties according to 
law and a record thereof made. In litigated matters this 
is quite essential. It adds to the weight to be given to their 
testimony. Moreover, it lends dignity to the business. In 
many states all chainmen, rodmen, flagmen and other help- 
ers must be sworn to perform their duties carefully, truly 
and in accordance with law.® 

Many surveyors do not take the precaution in running 
lines, setting corners and testing chains and other equip- 
ment. This cannot be too freely condemned. 


8 Ill. Rev. Stat. 1935, ch. 183, William’s Ann. Tenn. Code, §§ 788, 
§§ 2, 3; Burns’ Ind. Stat. 19338, 790. 
§ 49-3307; Dart’s La. Stat., § 7644; 
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§ 78. Proportional measurements.—It is seldom that 
the recent measurement of a line will agree with the original 
measurement, even though the chain or tape be adjusted 
to the correct length. Hence, in retracing a lost or obliterated 
line or re-establishing a lost or obliterated corner, the sur- 
veyor should always fix the line or corner by proportional 
measurements. In no other way can he approach accuracy. 
This is the universal instruction of the land department. 
Moreover, it is a universal principle laid down by the courts 
in decisions. If this practice be followed carefully the length 
of the chain or tape would be immaterial. However, such 
equipment should be kept in a reasonably correct condition. 
The surveyor will then have a clearer knowledge of the chain 
or tape used in making the original survey. 


§ 79. Government corners preserved by landowners.— 
A government corner, which has been preserved by acts of 
landowners, or which can be established from the memory 
of those who knew and can recollect its location, is not a 
lost corner. True, the surveyor can only fix the location of 
such corner by extrinsic evidence. Such evidence may 
consist of the declarations of persons, since deceased, who 
may have known the place of the original location; or it may 
consist of the evidence of persons, who may have built 
fences along the original line or to the original corner and 
which fences are still standing, or if destroyed, that new 
ones have been built in the same place as the original fence.® 

The declarations of persons referred to herein, generally, 
are made by old residents who had known the location of 
the corner or line for many years prior to their decease. 
If it appears that such declarations were made prior to the 
beginning of the controversy it will be received in evidence 
at the trial.1° 


§ 80. Certainty of evidence.—The surveyor should only 
accept extrinsic evidence of the location of an obliterated 
line or corner when the same can not be fixed by finding the 


9 Post, ch. 16. 10 Phillips v. Stewart, 183 Ky. 
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post originally set, or by a reference to bearing trees, still 
standing, or stumps of such trees, or similar reliable data. 
Should he resort to extrinsic evidence he must be certain 
it is reliable, and, if it is sought to fix the line or corner 
by showing the location of an ancient fence, the surveyor 
must be certain such fence was, or fences were, built on the 
true line or to the true corner and so known to be by the 
person giving testimony. If it is sought to show the location 
of the true line or corner by the declarations of a person 
since deceased, the surveyor must make certain that such 
declarations were made by a person in a position to know 
the location of the original line or corner, and were either 
against his interest at the time or such person was a public 
officer charged with some duty in the matter, such as a 
surveyor who had, prior thereto, located such line or corner 
and knew the true location thereof.1! 


§ 81. Searching for obliterated corners.—Many survey- 
ors neglect to make a thorough search for evidence of the 
location of the original corner. This should not be per- 
mitted. Frequently unmistakable evidence of the location of 
the original corner can be found by a careful use of the 
spade in the place where the corner is supposed to be. Those 
who make the search should do so with great care. The 
surface of the ground should be shaved off for a considerable 
space and those doing the work should keep a sharp lookout 
for decayed parts of the original post as the soil is shaved 
down. It is not infrequent that the location of the corner- 
post is traced by a slight discoloration of the soil at the 
particular point where the post was planted. Upon making 
such discovery the surveyor will continue excavating for 
some distance and trace the location downward by following 
' the discoloration. The point so located by him should be 
tested and proved by other means and bya proportional 
measurement to other points. These several tests will be of 

11 Post, ch. 16, § 404, part of fences are now maintained in the 
which reads as follows: ‘“Testi- same position as originally built 


mony that fences were originally should not be disregarded: by the 
built to the corner and that such surveyor.” 
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great value to the surveyor and should be noted in his record 
of the survey together with other information. 


§ 82. Field-notes and records.—In all cases the surveyor 
should keep a full record of all notes of surveys made. All 
corners should be marked by a permanent post, or better_ 
still a dressed stone or iron rod securely set at the exact 
corner. The location of the corner should be marked, where 
possible, by bearing trees or other natural object. The 
notes should indicate the material used in marking the 
corner ; also the bearings, distances to trees or other objects, 
the size and kind of tree or other object, and the markings. 
All line-trees should be marked by a blaze on each side 
of the tree, facing the line. The size and kind of tree should 
be noted; also its distance from the point on the measured 
line to the adjacent corners. Streams, lakes, ponds and 
other natural features should be noted with distances from 
the adjacent corners; width of stream or pond, and in case 
of a stream its course should be given. Names of streams 
or lakes; also hills should be noted. By a careful observa- 
tion of these rules future surveys can be made with practical 
accuracy and certainty. Those trained in the practice of 
the law will appreciate the necessity of care and accuracy 
in the work. 


§ 83. Harmonizing calls.—If possible, the surveyor in 
retracing an obliterated line, should harmonize all the calls. 
Frequently he will not be able to do this and it may be neces- 
sary to regard some of the calls and disregard others. Us- 
ually fixed monuments control courses and distances, though 
instances are sighted in this work where the court, owing to 
an extraordinary situation, preferred the course and dis- 
tance over the fixed monuments.!2 


12 Post, chs. 15, 19. This, how- 
ever, is seldom the case. It is 
easy to understand why a fixed 
monument should be preferred 
over a course and distance. In 
the first place it is more accurate 
and generally to be preferred over 
courses and distances. Still if it 


should develop that a once fixed 
monument had been moved from 
its original position and_ re- 
planted, supposedly, in its orig- 
inal place, this condition certainly 
would cast a doubt on the relia- 
bility of the monument. 
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The chief lines of a survey, such as a township or range 
line, will be preferred over section lines closing thereon.'3 
This is on the theory that greater care was used in run- 
ning the chief lines; also that closing lines are not generally 
run with that degree of accuracy used in running other 
lines. In all such cases great care should be exercised, the 
work should be tested and the surveyor should be certain 
of his ground. All of the facts should be carefully noted in 
the record to the end that subsequent surveyors may pro- 
ceed with a fair degree of confidence. This confidence stands 
the surveyor in a high degree when called into court as 
a witness to a survey made by him. 


§ 84. Integrity of surveyor.—The surveyor should at all 
times keep his skirts clear and not be influenced one way or 
another in the face of facts which convince him that a cer- 
tain course is wrong. He should be as free from prejudice 
or influence favorable to one or the other party, as a judge 
on the bench or a juror in the box. His skill, judgment and 
advice should always be for the right. He should establish 
corners and run lines according to the data or according 
to extrinsic evidence gathered by him. His inquiry should 
be: - What is the right of the matter under all of the cir- 
cumstances? Practically he is an arbiter between the 
parties. He should not destroy any evidence of the location 
of corners or lines, or cover up anything which may lead 
to a. correct survey of the line in question. When he so acts, 
his services will be sought for and he will be honored greatly 
in the localities where he may have been engaged. 


§ 85. Originality—The surveyor will have frequent op- 
portunity to exercise his original ideas, extricating himself 
from tight places. No one can tell him in advance what to 
do in the hundreds of difficult and perplexing problems that 
arise in every day practice. He must carefully consider all 
of the surrounding circumstances and bring into play his 
accumulated knowledge, applying that knowledge and past 


13 Post, ch. 15. 
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experiences to the question. Those, with little or no initia- 
tive, will fail, but he who can apply old principles to new 
problems will succeed. This is not only true of engineering 
but also of land surveying, and especially in the tracing of 
lost or obliterated lines or re-establishing lost corners. Ques- 
tions which call for large common sense, good judgment 
and originality, and to which no hard and fast rule can 
apply will arise daily. Here is the real surveyor’s oppor- 
tunity. Here he will be convincing in his reasoning; here 
he will succeed where others fail. 


§ 86. Importance of instructions to original surveyors.— 
The importance of a knowledge of special or other instruc- 
tions which may have been given by the surveyor-general 
to his deputies prior to the original survey can not be 
emphasized too strongly. No surveyor should attempt to 
make a resurvey of a section without full government notes 
and be in possession of such instructions. This is especially 
necessary in re-establishing lost or obliterated corners or. 
retracing lost or obliterated lines, in as much as, in the early 
surveys, the instructions were not always uniform, and, 
in some cases were erroneous. Furthermore recent instruc- 
tions are much more exacting than those issued in early 
surveys. Various rules as to standard parallels, double and 
triple corners have been promulgated from time to time. 
A full knowledge thereof by the surveyor will enable him 
to approach accuracy, whereas, without such knowledge he 
can not hope to do so. For instance, when by reason of 
impassable objects or other reasons the south boundary of 
a township could not be established, the “Instructions for 
the Survey of Public Lands” provide that the lines of sub- 
divisions of the townships shall be run from north to south, 
thus throwing the excess or deficiency on the west and south 
sides of a township.14 How important that the surveyor 
have such knowledge and brings it to bear in the execution 
of his work. Similarly the division lines may be required 
from west to east, where the east boundary of a township 


14 Manual (1902) § 149. 
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can not be established, thus throwing the excess or defi- 
ciency on the north and east sides of the township.!® How 
important, that the local surveyor should possess this infor- 
mation, will be apparent. Not only such information but 
information relating to all of the surrounding circumstances 
‘which may tend to change his opinion as to the justice or 
injustice of his findings in the premises. 


_ § 87. | Double corners.—Prior to 1836, section lines, under 
instructions of the surveyor-general, were required to meet 
the section corners on town and range lines of the south 
and east sides of a township but not on the north and 
west sides thereof. This rule produced what is known as 
“double corners,’ on all boundaries of townships. This 
practice was followed in the execution of some surveys as 
late as the year 1854, and possibly later. Other instances 
are mentioned in this work where triple corners were estab- 
lished. Under present instructions ‘double corners” are 
found, as a general rule, only on base and correction lines. . 
The surveyor should not be confused by the several rules. 
He should not be confused by double or triple corners but 
should locate and use such corners with care and to his 
advantage. 


§ 88. Old isolated surveys.—The surveyor-general has 
frequently found it necessary to order surveys of isolated 
tracts of land, situated far from other surveyed lands. Sub- 
sequently the intervening and surrounding lands are ordered 
surveyed into township and sections. It will be evident, 
that, in all probability, all of the townships bounding on 
such isolated surveys will be fractional townships, and will 
be most irregular in their boundaries. Likewise the exterior 
sections of such townships will be fractional and irregular 
in form. The land department has formulated rules for 
making such surveys, and the local surveyor should become 
familiar with such rules before attempting a resurvey of 
such townships or any part thereof.1° He should possess 


15 Manual (1902) § 149. 16 Manual (1902) §§ 265-273; 
Manual (1919) § 224; post, ch. 6. 
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full government notes of both surveys in order to distin- 
guish the particular corner desired. Fig. 17. 

One can imagine how confused the surveyor would be 
without such special instructions and without a plat shown 
as at Fig. 17.17 The more thorough his knowledge the 
better equipped will he be to get to the truth of the entire 
job. 


§ 89. Tests by retracing lines in immediate vicinity.— 
The rules promulgated by the surveyor-general to his depu- 
ties about to subdivide a township into sections, requires 
them, first of all, to carefully retrace the south and east 
sides of section 36, in the township to be subdivided, and 
adjust his instrument and chains or tapes with reference 
to those lines, to the end that he may the more accurately 
run the subdivision lines.18 If this be thought necessary 
in making the initial survey, how much more so will it be 
necessary for the local surveyor to carefully retrace at 
least one northerly and one easterly line in the vicinity, run 
in making the original survey. In this retracing the sur- 
veyor should adjust his instrument and chains and tapes to 
correspond with the former survey. This will enable him 
to run the desired lines approximately accurate. He will 
not then be working wholly in the dark. 

Of course the surveyor will in many cases be perplexed 
and his ingenuity taxed to the limit. Nevertheless he has 
a real and important question to solve. He will not falter. 


17 Post, § 127. 18 Post.ach. 6: 
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§ 90. Scope.—All surveys must have initial points. The 
rectangular system is no exception to the rule. Practicaily 
all of the lands in the thirteen original states were surveyed 
at one time or another but without regard to any system 
or uniformity. Frequently large tracts of land were granted 
by the British government in an early day to prominent 
individuals. These tracts were surveyed in very irregular 
pieces, having regard to watercourses, lakes, mountains 
or other natural features of the country. Of course an 
initial point was established, so to speak, for each tract, 
from which the survey for that tract was made. No regular 
system of keeping notes was followed. Frequently they 
were never made of record and were left with the owner 
of the tract or some private surveyor and ultimately lost. 
As a result, in many localities in those states, it is practically 
impossible to procure data from which original lines and 
corners may be re-established.1 Several of the thirteen 
original states have made extensive triangulation surveys 
to the end that exact points of beginning be established. 
Doubtless all of those states will, in the near future, so 
locate all of their lands.? 


Furthermore the individual grants were surveyed with- 
out regard to other grants lying adjacent thereto. Hence, 
as a matter of fact, there were as many systems of surveys 


1 Post, ch. 26. 2 Post, ch. 26. 
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as there were grants. This is the case with the New Eng- 
land states, New York, Pennsylvania, and the states lying 
along the Atlantic seaboard, the thirteen original states. 
Efforts have been made in many, if not all of those states, 
to tie the initial points by triangulation or astronomically 
so that such initial points may be of record and relocated. 
Those who are familiar with the rectangular system find it 
difficult to understand how the owners of lands, run out in 
the early history of the country, are able to trace their 
boundaries with any degree of satisfaction. In fact, they 
can not so retrace them generally. 

These unsatisfactory and varied systems were the source 
of much vexatious litigation, and our great statesmen of 
that early day evolved the rectangular system of surveys, 
and the Continental Congress provided for the survey of 
all of the public lands by that system under and by virtue 
of the Act of April 26, 1785. Under this system any tract 
of land can be readily, and understandingly described by the 
use of a few words. 

Had the surveyors who ran out the original grants of 
land made by the Crown of England taken the precaution 
to plant substantial monuments to the place of beginning 
of such grants and to each angle in the grant, and identify 
those angles by substantial natural monuments and bear- 
ings so that each angle could be identified by and through 
the bearings, and correct notes be made and recorded by 
a public official, there would have been little difficulty in 
identifying the grants. 


§ 91. Initial points of survey.—Under the rectangular — 
system of surveys, as we have seen, an initial point from 
which the survey is to be made must first be fixed. This 
point should be located with great care, and, if the topog- 
raphy of the country permit, it should be established on 
some prominent elevation, from which points at considerable 
distances may be observed. Permanent monuments, prefer- 
ably of copper set in rock, with bearings to natural objects, 


3 Ante, § 90. 


¥9 BASE LINES, MERIDIANS AND TOWNSHIPS § 93 


such as a rock, should be planted at the point selected and 
reference thereto at length entered in the field-notes. The 
point so established will be the point of intersection of the 
base line with the principal meridian of that survey.‘ 

What we are saying in regard to permanent monuments 
in the rectangular system applies with equal force to any 
system, as to the metes and bounds system, under which 
the grants in the early history of the country were made. 


§ 92. The base line.—From the point so established the 
surveyor will run a base line, using a solar compass, on a 
parallel of latitude, and plant permanent monuments thereon 
every half mile. These monuments should be marked ac- 
cording to. rules laid down by the surveyor-general for estab- 
lishing township, section and quarter-section corners on 
the base line. This line and the measurements thereon 
should be run with great care. It should be rerun and 
remeasured in order to detect any mistake in the work and 
reduce to a minimum any possible error in measurement or 
astronomical calculations.® 

The base line should be run on a true parallel the entire 
width of the tract to be surveyed, and, if possible, along the 
southern boundary of such tract. The entire survey is based 
on this line and made with reference thereto. The town- 
ships are numbered from such base, north and south as the 
case may be.® 

In a wooded country where ample bearing trees may be 
had the surveyor should take measurements thereto, and 
carefully describe such bearing trees in the notes of the 
survey, as to kind of tree, size thereof, distance and direc- 
tion of the tree from the corners. Notes should be made 
to all bearings as suggested herein, and filed in some public 
office, preferably, in that of the county surveyor. 


§ 93. Principal meridian—From the initial point estab- 
lished on the base line and referred to above, the surveyor 


4 Ante, § 21. 6 Manual (1902), §§ 114-122; 
5 Ante, § 238. Manual (1930) § 148. 
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will run the principal meridian, with a solar compass, due 
north or south, as the case may be, with great accuracy.” 

It will be noted that the entire survey of that certain 
specified territory is based on the two principal lines run- 
ning at right angles to each other. The former is termed the 
“base line’ and the latter, “the principal meridian.” The 
student will readily understand the reasons for running the 
two principal lines, at right angles to each other, and 
throughout the survey. He will establish and mark per- 
manent monuments thereon, each half mile for the entire 
length. These monuments should be marked in the manner 
required by the government for marking township, section 
and quarter-section corners on principal meridians. It is 
important that this line should be on a true meridian and 
should meet the north pole, if prolonged. The work of the 
surveyor should be thoroughly tested by all manner of 
means in order to reduce possible errors to a minimum. 
The base line, of course, must be run on a true parallel of 
latitude. From the principal meridian the ranges are num- 
bered east or west, as the case may be, throughout the 
survey.§ 


§ 94. Standard parallels.—Standard parallels, alse termed 
correction lines, shall be run east and west from the prin- 
cipal meridian, at intervals of twenty-four miles north and 
south of the base line, and on a true parallel of latitude.® 
These lines should be run with as great care as the base 
line. Monuments will be established thereon every half 
mile and marked in the same manner required for marking 
township, section and quarter-section corners. From the 
standard parallels, surveys of new townships north or south 
thereof, as the case may be, will be made. In fact, standard 
parallels are base lines for the townships lying north 
thereof. They counteract or correct the convergence of the 
meridian and leave the townships “as near as may be” 
thirty-six square miles. 

7 Ante, § 24. 9 Ante, § 27. 


8 Manual (1902) §§ 128, 124; 
Manual (1980) § 140. 
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In many of the old surveys, made prior to 1850, these 
standard parallels were run a distance of thirty, thirty-six, 
and occasionally even sixty miles apart and from the base 
line. This fact should be taken into consideration by the 
local surveyor in making subsequent surveys.!° 


§ $5. Guide meridians:—Guide meridians are extended 
north from the base line and standard parallels, at intervals 
of twenty-four miles east and west from the principal 
meridian.1!_ They are run in the same manner as is the 
principal meridian and with the same degree of accuracy. 
All monuments must be marked and reference thereto made 
in the field-notes. 


In certain cases such guide meridians are required to be 
run south from the base or correction lines. In that event 
they will be initiated at properly established corners on 
such base or correction line, marked as “closing corners.” 
Why this should be done will be evident. 

In some of the early surveys, guide meridians were placed 
at intervals greatly in excess of 24 miles. Later, new guide 
meridians, in certain cases, were run pursuant to direction 
of the surveyor-general and local names assigned to such 
new guide meridians, e. g., “Grass Valley Guide Meridian.’ !? 


§ 96. Township exteriors.—After the base line, prin- 
cipal meridian, standard parallels and guide meridians have 
been run, the twenty-four square mile tracts are surveyed 
into townships, beginning with those in the southwestern 


township.!® 


10 Manual (1902) §§125, 126. made beyond that date. So, at an 


Even if the surveyor should not 
find any parallel lines in his sec- 
tion over 24 miles apart he should 
bear in mind that in former times, 
prior to 1850, parallel lines were 
sometimes run more than 30 miles 
apart. 
surveyor should bear this in mind 
when making surveys in a section 
where the original surveys were 


It is imperative that the . 


early date, the parallels of lati- 
tude were often run much farther 
apart than now, say 30, 40 or more 
miles apart. See also Manual 
(1980) § 144. 

11 Manual (1902) § 180; Manual 
(1980) § 146; ante, § 26. 

12 Manual (1902) §§127, 128; 
Manual (1930) § 148. 

13 Manual (1902) § 130: Man- 
ual (1980) § 151; ante, § 25. 
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The meridional boundaries of townships have precedence 
in the order of survey over the latitudinal boundaries. They 
are run from the township corners on the base or correction 
lines, theretofore established, from south to north on true 
meridians. Permanent corners are set every haif mile 
thereon. 


The latitudinal boundaries are run from township corners 
theretofore established on the principal or guide meridians 
from east to west on random or trial lines and corrected 
back on true lines. The falling of the random, north or 
south of the township corner to be closed upon, is carefully 
measured, and, with the resulting true return course, are 
duly recorded in the field-notes. 


If the random so run should intersect the township line 
north or south of the corner, or fall short of or overrun the 
length of the south boundary of the township by more than 
three chains (due allowance being made for convergence) 
said random, and if necessary, all of the exterior boundaries 
of the township, should be retraced and remeasured to dis- 
cover the error. 


In running random lines from east to west, temporary 
corners are set at intervals of 40 chains, and permanent 
corners established upon the true line, corrected back in 
accordance with the instructions of the land-office, thereby 
throwing the excess or deficiency against the west boundary 
of the township, as required by law. 

Whenever practicable, the exterior boundaries of town- 
ships belonging to the west range in a tract or block twenty- 
four miles square, are first surveyed in succession, through 
the range, from south to north; and, in a similar manner, 
the other three ranges are surveyed in regular sequence. 

Wherever impassable obstacles occur and the foregoing 
rule can not be followed, in extending the south or north 
boundaries of a township to the west, such boundaries are 
run west on a true line, allowing for convergency on the 
west half mile; and from the township corner established 
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at the end of such boundary, the west boundary is run north 
or south as the case may be. 


In extending south or north boundaries of a township to 
the east, where the southeast or northeast corner can not 
be established in the regular way, the same rule will be 
observed, except that such boundaries will be run east.on 
a true line, and the east boundary run north or south, as 
the case may be. Allowance for convergency must be made 
when necessary.?4 


§ 97. Positions of base lines and principal meridians.— 
As we have seen, the rectangular system of surveying was 
first used in the survey of the public lands of the United 
States, in the State of Ohio. The boundary line between 
the State of Ohio and the State of Pennsylvania, latitude 
80° 32’ 20” west of Greenwich, known as “Ellicott’s line,” 
is the meridian to which such survey was referred. The 
townships east of the Scioto, in the State of Ohio, are num- 
bered from south to north, commencing with number one 
on the Ohio River. The ranges are numbered from east to 
west, beginning with number one on the east boundary of 
the state, termed the ‘First Meridian,” except in the tract 
designated “U.S. Military Land,” in which the townships 
and ranges are numbered, respectively, from the. south and 
east boundaries of said tract. 


Since the organization of the system of rectangular sur- 
veying down to the year 1920, numbered and locally named 
principal meridians and base lines have been established, as 
shown by the following tabular statement furnished by the 
commissioner of the general land-office. These principal 
meridians and base lines may be found by examining various 
official state maps; also by examining the large map pub- 
lished by the land-office.1® 


14 Manual (1902) §§ 130-134. 15 Manual (1902) §§ 289, 290; 
ec Manual (1919) § 141. 
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MERIDIANS AND BASE LINES OF THE UNITED STATES 
RECTANGULAR SURVEYS 
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35 Meridians and 32 Base Lines. 


§ 98. The sixteen township blocks.—We have seen that 
the first operation in the survey of a considerable tract of 
land, under the rectangular system of surveys, is to run a 
principal meridian due north and south and a base line on 
a true parallel initiated thereon.16 From these two lines, 
which are run with the greatest care, and astronomically, 
the entire survey is initiated. Guide meridians, initiated 
from the base line, are run every twenty-four miles due 
north.17 Standard parallels or correction lines, initiated 


16 Ante, §§ 91, 92. 17 Ante, § 26. 
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every twenty-four miles from the principal meridian, are 
run parallel with the base line.18 It will be seen that these 
_ lines form a tract approximately twenty-four miles square. 
They are, in fact, twenty-four miles on the west, south and 
east sides thereof, but, owing to the convergency of the 
meridians, they fall short of that distance across the north 
side. This deficiency differs with the distance north or 
south of the equator. The divergence for six miles between 
46 and 47 degrees north latitude is about 76 links. That is 
the north side of a township in that latitude is about 76 
links shorter than the south side. The guide meridians are 
run with the same degree of care as are the base lines and 
principal meridians.!9 


§ 99. Forming townships.—As we have seen, after the 
principal meridian and base lines have been run, the govern- 
ment surveyor is required to run parallelograms of approxi- 
mately twenty-four miles square, having reference to such 
principal meridian and base lines. The next duty of the 
surveyor is to run out such parallelograms into sixteen 
townships, of approximately six miles square. To do this 
the surveyor begins in the southwest township of the tract 
and the southeast corner of the township to be run out.?° 
Referring to Fig. 8, the surveyor will locate the township 
corner at the southeast corner of such township at “a,” as 
previously established. He should test and adjust his in- 
strument and chain by retracing three lines run in the 
initial survey of base lines standard parallels, and guide 
meridians. He will then run due north six miles, planting 
corners on such line at each half mile. At “b” he will 
establish the northeast corner of the first township—the 
proper township corner, and permanently mark it. He 

will then run a random line from “b” to “c,” correct back, 
plant corners each half mile on the true lite, ntl he reaches 
the township corner at “d,” which of course, is the same 
as “b.” From “d” he will run due north, and plant corners 


18 Ante, § 2 20 Manual (1902) § 138. 
19 Manual (1908) Sai 
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each half mile until he reaches “e.” He will then run a 
random line from “e” to “f,” correct back and establish 
corners each half mile on the true line. He will continue in — 
like manner until he reaches the point “k”’ on the first 
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standard parallel north.21_ Any excess or deficiency should 
be thrown on the last half mile, thus making the last 
quarter-corner 40 chains north of the last interior section 
corner. In fact all closing lines on the north or west sides 
of the township shall have the last quarter-corners planted 
at 40 chains (government measure) to the north or west, 
as the case may be, of the last interior section corner, thus 
throwing any excess or deficiency to the tier of quarter 
sections on the north and west sides of the township.?? 


§ 100. Double corners on standard parallels.—It will be 
noted that the range lines are run due north in subdividing 
into townships. Hence each township will fall short of six 
miles in width at the top, depending on the distance from 
the base line or standard parallel. In the latitude of 4614 
degrees, the first tier of townships will, as we have seen,?? 
fall short about 76 links; the second approximately 1.52 
chains; the third about 2.28 chains, and the last about 3.04 
chains. Therefore, double corners will be established on 
all correction lines, or standard parallels.24 These figures 
are approximate only. The northeast corner of township 4, 
range 1 east, will be planted at “k.” The southeast corner 
of township 5, range 1 east, will be planted at “1,” about 
3.04 chains, on the correction line, to the east of corner 
“k.’ The surveyor is required to measure the distance 
between the two double corners in all cases and enter it in 
his notes. Fig. 8. 

In the latitude of 42 degrees 39’ 7” the corner at “k” 
would be 2.70 chains west of the corner at “l’’; and the 
corner at “m’’ would be 5.40 chains west of the corner at 
“n”:s and the corner at ‘“o” would be 8.10 chains west of 
the corner at “p’’; and the corner at “r’ would be 10.80 
chains west of the corner at “s.” The farther north the 
greater will be the convergency, and the farther south 
_(north of the equator) the less will be the convergency. 


21 Manual (1902) §§ 130-132. 23 Ante, § 98. 
22 Manual (1902) § 182. 24 Ante, § 87. 
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§ 101. Dividing blocks into townships south of the base 
line.—It frequently happens that government surveyors are 
required to run out blocks of townships, lying south of the 
base line, that is, the base line instead of running along the 
south boundary of the tract to be surveyed, runs through 
the tract. In such cases the townships run out are known 
as “‘south” townships. When such is the case, the surveyor 
will first run the principal meridian, planting permanent 
corners thereon every half mile (40 chains). Then at a 
point thereon and twenty-four miles south of the base line, 
the surveyor will run the first standard parallel or correc- 
tion line south, planting permanent monuments thereon 
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every 40 chains. This correction line forms the base of the 
townships to the north and from which the townships are 
surveyed northerly the same as the townships lying north 
of the regular base line. The base line forms the closing 
boundary of the townships lying south thereof. Their 
boundaries close on such base line. The excess or deficiency 
is thrown on the north and west sides of the township, as 
in the case of townships lying to the north of the base line. 
Fig. 9. The standard parallels south are run uniformly 
at this time twenty-four miles apart. 

This chapter has been written for information to local 
surveyors and attorneys and is not intended for the guid- 
ance of government surveyors in the survey of public lands. 


CHAPTER 6 
SUBDIVIDING TOWNSHIPS AND OBSERVATIONS 


Section. Section. 
102. Scope. 118. Inaccessible point for cor- 
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subdividing townships. 120. Dependent resurveys and 
105. Direction of township lines - private land claims. 

in subdividing township. 121. Independent resurvey. 
106. Meridional section lines. 122. Metes and bounds survey of 
107. Line between thirty-five and private claims. 

thirty-six. 128. Rules—Metes and bounds— 
108. Line between twenty-five Resurveys. 

and thirty-six. 124. Example of dependent re- 
109. Other sections lying north survey. 

of thirty-six. 125. Fractional township — Sub- 
110. Line between sections one division from north to 

and two. south and from east to 
111. When north boundary of west. 

township is a base line. 126. Fractional townships—Sub- 
112. Rule as to other sections. division from north to 
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erated. east. 
114. Miscellaneous suggestions. 127. Fragmentary townships. 
115. Quarter-section corners. 128. Irregular order and partial 
116. Impassable objects on south surveys. 

boundary of township. 129. General exceptions. 


117. Where no part of south 
boundary established. 

§ 102. Scope.—tIn this chapter as originally written we 
quoted freely from the Manual of Surveying Instructions 
for the Survey of the Public Lands, 1902, and, in some 
instances, referred to the 1919 Manual. We did this to the 
end that the professions may have the exact language of 
the original instructions and be the better able to apply 
them to the particular original survey, which might be 
under consideration. However, the professions will bear in 
mind that the directions for the subdivisions of townships 
laid down by the commissioner have been greatly changed 
in recent years, as will be apparent by a perusal of this 
chapter. 

In the revision of this work we shall quote from the 
Manual published in 1930, by the department and entitled 


90 
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“Manual of Instructions for the Survey of the Public Lands 
of the United States.” The 1930 Manual carries the same . 
section numbers, with some additions, as the 1919 Manual, 
therefore references to sections of the 1919 Manual are 
equally applicable to the 1930 Manual. In this way matter 
in both Manuals is made available. However there are not 
many changes in this part of the work since 1922. Gener- 
ally speaking the law is pretty well settled in the respects 
mentioned. | 

As will be seen, the rule formerly for running the 
meridional lines of sections in the subdivision of a township 
was to run them on a true north and south line instead of 
parallel to the east boundary of the township. It is impor- 
tant to know under which instruction the particular survey 
was made. Concededly a line run parallel to the east side 
of a township would not be in the same location as a line 
run directly north from the southwest corner of section 36. 
In other words a line running along a true meridian from 
the southwest corner of section 36, would not be in the 
same place as a line beginning at the southwest corner of 
section 36 and running parallel to the east line of the 
township. 

In the latter part of this chapter we treat briefly of 
Dependent Resurveys and Independent Resurveys of cer- 
tain townships in which rights of claimants to land have 
matured, and the rules laid down for the execution of such 
surveys, to the end that bona fide claimants may be fully 
protected. Local surveyors,.in making subsequent surveys, 
must give heed to these rules and instructions in order to 
retrace original lines. 

Where detached surveys have previously been made and 
later a survey of adjacent parts is ordered, the deputy- 
surveyor is required to “dovetail,” so to speak, the recent 
survey, with the detached survey. In most cases this is 
prolific of fractional townships and fractional sections in 
the adjacent recent survey. 


1 Manual (1919) § 155; post, 
120. 
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§ 103. Knowledge of original survey necessary.—The 
local surveyor and bar should have exact knowledge, if 
possible, of the manner of subdividing townships into sec- 
tions in a given survey. The instructions issued by the 
land department to the surveyor-general and his deputies, 
in early days, have not, in all cases, been preserved. In 
all such cases the surveyor will be referred to the field-notes 
of the particular survey and may gather the usual and 
general information therefrom necessary to his work. How- 
ever, he will bear in mind that in such early surveys meager 
instructions, as to details, were given and frequently those 
instructions were disregarded and even violated by the 
deputy. Thus resurveys are made more difficult. In some 
instances it may be necessary for the local surveyor to write 
to the commissioner for information as to such early 
instructions. 

At the present time, and for many years, the instructions 
sent out have been minute and require great accuracy of 
the surveyor-general and his deputies in the execution of 
their duties. These instructions will be, here, briefly con- 
sidered. 

In the previous chapter we treated of the manner of sub- 
dividing a tract of land into townships.? This having been 
done according to instructions, and copies of the field-notes 
having been furnished the subdividing surveyor, he will 
proceed to the southeast corner of the township. At or 
near this point he will determine a true meridian by Polaris 
or solar observations, and will test his instrument thereon 
and, if necessary, fully adjust it.3 

These instructions if followed diligently, will aid the sur- 
veyor materially in retracing the lines of the original survey. 
In fact to disregard the lines run under the instructions 
will make it impossible for the surveyor to get correct 
results. It will be assumed that the surveyor has followed 
instructions with reference to the original survey and also 
any changes therein. 


2 Ante, ch. 8. 3 Manual (1919) §§$175, 176; 
Manual (1902) §§ 185, 136. 
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He will then retrace the first mile of the east and south 
boundaries of the township to be subdivided, if the sub- 
division thereof has been provided for by separate con- 
tracts. If by the same contract under which the township 
was surveyed, the retracement may be omitted. All dis- 
crepancies resulting from disagreements of bearings or 
measurements will be carefully set out in the field-notes. 


§ 104. Direction of range lines in subdividing town- 
ships.—While, in theory, the statute requires the northerly 
section lines (the range lines) in subdividing a township, 
to run due north, it will be noted that the instructions now 
sent out by the commissioner to the surveyor-general and 
his deputies, provide that such section lines shall be run 
parallel to the east boundary of the township. Hence, 
while such lines are parallel to a north and south line, they 
do not run north. This is evident. Formerly the instruc- 
tions required these lines to run north and south. By the 
present method the deficiency or excess, east or west, is 
thrown onto the west tier of sections of the township, and 
the regular sections are made to contain six hundred and 
forty acres “as near as may be.” Of course, the chances 
are that such sections will not be actually square but they 
will approach that form. All of the northerly section lines, 
except those between 1 and 2, 2 and 3, 8 and 4, 4 and 5 
under present rules are run parallel with the east boundary 
of the township. No randoms are run in running out those 
lines. But between the sections along the north boundary 
of the township, random lines are run north. If such ran- 
dom line intersects the township boundary at the proper 
section corner, it is made permanent; but if it falls either 
east or west of the proper corner, the surveyor corrects 
back and sets the temporary stakes over onto the proper 
line, as determined, by making it run to the proper section 
corner. In other words, under present instructions, the 
closing lines to the north, must close on the proper section 
corner, along the township line. Note specific instructions, 


4 Manual (1919) §177. 
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as to lines between sections 1 and 2 in the irae 
paragraph.® 

But it must be noted that, when the north boundary of 
the township is a base line or standard parallel (correction. 
line), then, such northerly lines between sections 1 and 2, 
2 and 3, 83 and 4, 4 and 5, must be run parallel to the east 
boundary of the township and the section corner planted 
on such base line or standard parallel at the point of inter- 
section of such parallel line with such base line or standard 
parallel.é 


It is important that the student should at all times keep 
in mind the difference in running the northerly lines be- 
tween sections on the north side of a township along which 
a correction line runs. In that event it will be noted such 
lines must run parallel to the east boundary of the township. 


§ 105. Direction of township lines in subdividing town- 
ship.—It will be noted that in running township lines—that 
is the easterly and westerly lines of the sections—random 
lines are always run. These lines are run easterly in all 
cases, except the lines between the sections bordering on 
the west boundary of the township. In the latter case such 
random lines are projected westerly until they meet the 
west boundary of the township. If the random line strikes 
the proper section corner, such random becomes the true 
line. But if it strikes the township boundary either north 
or south of the true corner, the surveyor must correct back 
and set over onto the true line thus determined. The 
quarter-corners on the north sides of sections shall be 
placed midway between the respective section corners, 
except those in the west tier of sections.. These shall be 
placed at 40 chains (government measure) west of. the 
section corner. Note the specific instructions below. It 
must be remembered that the instructions referred to herein 
are those of the commissioner in force in. 1922.7 However, 
the earlier surveys were made under different and varying 


5 Manual (1919) § 177. 
6 Manual (1919) §177. 7 Manual (1919) § 178. 
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instructions, and the surveyor called upon to retrace any 
particular survey should become familiar with the instruc- 
tions given to the original surveyor. Formerly, the line 
between sections 35 and 36 was run due north instead of 
parallel to the east line of section 36. So with the other 
northerly lines of sections in a township. This was the 
case with surveys made in 1835, and 1851, and at earlier 
and some later dates. 

It will be noted that the reason for running the northerly 
lines parallel to the east side of section 36, is to throw 
any excess or deficiency into the tier of sections on the 
west side of the township. That is the practical result of 
so running such lines parallel to the east boundaries of the 
sections is to throw the excess or deficiency of such sections 
onto the west tier of sections in the township. 


§ 106. Meridional section lines.—‘‘The meridional sec- 
tion lines will be made parallel to the range line or east 
boundary of the township,” say the instructions, “by apply- 
ing to the bearing of the latter a small correction, depend- 
ing on the latitude, taken from the table appended hereto, 
which gives, to the nearest whole minute, the convergency 
of two meridians six miles long and from one to five miles 
apart; and applies directly the deviation of meridional sec- 
tion lines west of north, when the range line is a true 
meridian. Add the correction to the bearing of the range 
line, if the same is west of north, but subtract when it 
bears east of north.”® Thus it will be seen that the interior 
northerly section lines are not on the true meridian but 
parallel to the east boundary of the township. This throws 
the excess or deficiency wholly to the west side of the town- 
ship. Bear in mind the difference between this and the old 
rule. The old rule required the range lines to be run on a 
true north and south line. The surveyor should bear this 
in mind when retracing such lines. Not to observe this 
difference in the instruction will make a considerable differ- 
ence in the bearing of the lines under consideration. 


8 Manual (1902) § 186. See also 
Manual (19380) § 177. 
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Corrections for Convergency Within a Township 


Correction to be Applied to Range Line at a distance of— 


Latitude 1mile 2miles 3miles 4miles 5 miles 
30 to 35 ae nt De 2. nu 
35 to 40 i 1 2 3 = 
40 to 45 1 2 2, 3 4 
45 to 50 1 2, 3 4 5 
50 to 55 1 2, 3 5 6 
55 to 60 1 3 4 5 7 
60 to 65 2 = 5 4 8 
65 to 70 2 4 6 8 10 


Example. Latitude 47°. Range line bears N. 0° 2’ E.; 
then parallel meridional section lines will be run as follows: 
From the corner for sections— 


35 and 36 N. 1001 B0ER 
34 and 35 North 

338 and 34 N. 0° 1’ W. 
32 and 33 N. 0° 2’ W. 
sliand’32 Nei0°3'343 Ws 


§ 107. Line between thirty-five and thirty-six.—Before 
beginning the subdivision of a township the deputy is re- 
quired to test his instrument on a true meridian so deter- 
mined by him. Then he runs the line between sections 35 
and 36 parallel to the east line of section 36, beginning at 
the southwest corner thereof. And we find the instructions 
using this language: ‘After testing his instrument on the 
true meridian thus determined, the deputy will commence 
at the corner to sections 35 and 36, on the south boundary, 
and run a line parallel to the range line, establishing at 40 
chains the. quarter-section corner between sections 35 and 
36, and at 80 chains the corner for sections 25, 26, 35 and 
36.” This is the rule now followed. As we have noted. 
heretofore the former instructions required this line to be 
run due north.® The surveyor must keep the difference in 


9 Manual (1902) § 187; Manual 
(1980) § 181; ante, § 102. 
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mind constantly in making resurveys. He must ascertain 
under which rule the particular survey was made. 


§ 108. Line between twenty-five and thirty-six.—After | 
the surveyor has permanently established the corner at 80 
chains north of the township line, being the northwest 
corner of section 36, he is required to random eastward 
between sections 25 and 386, and parallel to the south bound- 
ary of section 36, planting temporary corners at 40 and 80 
chains respectively. Should the random line intersect the 
range line at the section corner then he will retrace the 
random, blazing the trees back on the line and establishing 
the permanent corner at a point midway between the two 
section corners. The exact wording of the instructions are: 
“From the last named corner, a random will be run east- 
ward, without blazing, parallel to the south boundary of 
section 36, to its intersection with the east boundary of 
the township, placing at 40 chains from the point of begin- 
ning, a post for temporary quarter-section corner. If the 
random line intersects said township boundary exactly at 
the corner for sections 25 and 36, it will be blazed back and 
established as the true line, the permanent quarter-section 
corner being established thereon, midway between the 
jnitial and terminal section corner.”!®° If the objective 
corner is in sight from the starting point, or the deputy has 
evidence of its location to prove that a different random 
course would fall closer to the desired corner, he may use 
such changed course for his random. In fact, a line may. 
be run as a random for distance only when the course is 
certain.!1 Should the random intersect the township bound- 
ary either to the north or the south of the proper section 
corner, the surveyor will carefully note the falling, and 
from the data thus obtained, the true return course will 
be calculated, and the true line blazed, and the position of 
the quarter-section corner will be permanently established, 
as directed above. The surveyor, of course, will record in 
his minutes the details of the proceedings for future refer- 


10 Manual (1902) § 188. See also 11 Manual (1902) § 139. See also 
Manual (1930) § 181. Manual (1930) § 182. 
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ences.!2 It should be remembered that the meridional sec- 
tion lines take precedence of the latitudinal lines and should 
be given greater weight by the surveyor who is retracing 
the lines of a section.1? If the surveyor will consider the 
manner of running the meridional section lines as compared 
with that of running the latitudinal lines, he will at once, 
understand why meridional section lines take precedence of 
latitudinal section lines. 


§ 109. Other sections lying north of thirty-six.—The 
surveyor having established the north boundary to section 
36 will establish the boundaries between 24 and 25 and 
between 12 and 13-in the same way directed for the said 
north boundary of 36, except that the random line between 
24 and 25 will be run parallel to the north boundary of 36, 
or in other words parallel to the south boundary of section 
25. .The random line between sections 12 and 18 will be 
run. parallel to the south boundary of 18. Likewise, the 
random line between sections 1 and 12 will be run parallel 
to the south boundary of section 12.14. The student must 
at all times keep in mind the year in which the original 
survey was made. If the survey was made under the old 
rule, from the southwest corner of section 36, running due 
north between sections 35 and 36, instead of running such 
line parallel to the east line of section 36, as it is now run 
in original surveys, the surveyor must take into considera- 
tion the difference in running such lines to the end that 
the subdivision lines may be proper under the particular 
circumstances, that is, under the old rule. 


§ 110. Line between sections one and two.—A different 
rule prevails with regard to the line between sections 1 and 
2. It is provided that from the corner common to sections 
1, 2, 11, and 12 a random line shall be run northward 
parallel to the east boundary of the township. A tem- 
porary corner shall be set at 40 chains. The deputy then 


12 Manual (1902) § 140; Manual 13 Manual (1919) § 180. 
(1919) § 181. a ee TG en § 141; Manual 
(1930) §1 
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continues his random to the north boundary of the town- 
ship. If such random intersects the township line at 
exactly the section corner between sections 1 and 2, it will 
be blazed back as the true line. The temporary quarter- 
corner will be established as the permanent corner. This 
will throw any fractional measurement onto the north half 
of the sections bordering on the north.15 

But should the random, as projected, fall either to the 
_ east or west of the section corner between sections 1 and 2, 
the surveyor will note carefully the falling either east or 
west, and from the data obtained he will compute the bear- 
ing of the true line and then establish such true line. He 
will place the quarter-corner at the proper place, 40 chains 
northerly from the southwest corner of section 1, on the 
line so established.1¢ This is done, of course, in order to 
throw the excess or deficiency on the north side of the town- 
ship at such place to the northerly and westerly side of 
township. 


§ 111. When north boundary of township is a base line. 
—But when the north boundary of a township is a base or 
correction line still another rule prevails. The reason for 
the rule is evident. In such case the line between sections 1 
and 2 will be run in this manner. Such line will be run 
parallel to the east boundary of the township as a true line. 
No random is necessary. At 40 chains the deputy will 
establish the quarter-section corner between sections 1 and 
2. He will establish a closing corner at the intersection of 
the line so run, with the north boundary of the township. 
He will carefully measure the distance from such closing 
corner to the nearest standard corner on the base or cor- 
rection line and make a record thereof.17 The student 
should bear in mind the difference in the two townships, 
in so far as locating the northwest corner of section 1 at 
the place indicated, and the reason therefor. The reason 

15 Manual (1902) § 142; Manual 17 Manual (1902) § 148; Manual 


(1980) § 181. (1919). § 181. 
16 Manual (1902) § 142; Manual 
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is to throw the excess or deficiency to the north and west 
sides of such township. 


§ 112. Rule as to other sections.—Each successive range 
of sections through the township, until the fifth range is 
reached, is run out in the same manner. As to the fifth 
and sixth ranges, the west and north boundaries of section 
32 will be established in the same manner and then from 
the northwest corner of section 32 a random line will be run 
westerly, between sections 30 and 31 parallel to the south 
boundary of the township, to its intersection with the west 
boundary of the township, planting a temporary post at 40 
chains on said line. The falling will be noted and the true 
line established in the same manner as for running the east- 
erly lines of the other ranges, with this exception. The 
quarter-section corner will be placed exactly 40 chains 
westerly on the true line from the last section corner. This 
throws the fraction onto the westerly halves of the several 
sections. The other lines for the two west tiers of sections 
are run in the same manner until the boundary between 
sctions 6 and 7 is reached. Here the random will be run 
westward parallel to the true line between sections 7 and 
18. The random between sections 5 and 6 will be run parallel 
to the true line between sections 4 and 5.18 


§ 113. General requirements reiterated——“The random 
of a latitudinal section line will always be run parallel to 
the south boundary of the section to which it belongs,” we 
are advised by the commissioner, ‘‘and with the true bear- 
ing of said boundary; and when a section has no linear 
south boundary, the random will be run parallel to the 
south boundary of the range of sections in which it is situ- 
ated, and fractional true lines will be run in a similar 
manner.” Fig. 10.19 The bearing of the south boundary 
of that township was the same as the south boundary of 
section 17 of the figure. It will be well for the surveyor to 
keep this general statement of the rule with reference to 
latitudinal section lines in his mind. 


18 Manual (1902) § 144; Manual 19 Manual (1902) § 145. 
(1930) § 181. 
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§ 114. Miscellaneous suggestions.—The rules provide 
that the deputy is not required to complete the survey of 
the first range of sections from south to north before com- 
mencing the survey of the second or any subsequent range 
of sections, “but the corner on which any random line closes 
shall have been previously established by running the line 
which determines its position,” we are told, “except as fol- 
lows: Where it is impracticable to establish such section 
corner in the regular manner, it will be established by 
running the latitudinal section line as a true line, with a 
true bearing, determined as above directed for random lines, 
setting the quarter-section corner at 40 chains and the 
section corner at 80 chains.” Fig. 10.2° 


§ 115. Quarter-section corners.—All quarter-section cor- 
ners, whether on meridional or latitudinal lines, except as 
herein stated, will be placed at points equidistant from the 
corresponding section corners. But on lines closing on the 
north or west boundaries of a township the quarter-section 
corner will always be established at precisely 40 chains to 
the north or west, as the case may be, of the respective sec- 
tions from which those lines respectively start, by which 
the excess or deficiency of such sections will be thrown on 
the north or west sides thereof.2: It is evident that this 
rule is followed for the reason of throwing the excess or 
deficiency to the north and west sides of the township. 


§ 116. Impassable objects on south boundary of town- 
ship.—In those cases where there are impassable objects 
on the south boundary of a township, so that only a part of 
such boundary may be established, it will be necessary to- 
run an auxiliary base line or lines through that portion of 
the township which has no linear south boundary. The 
rules sent out make provision for such auxiliary base. Any 
fraction south of such line is required to be surveyed or 
subdivided by running south from such base. The rules 
provide that an auxiliary base line or lines “will be run 
through the portion which has no linear south boundary, 


20 Manual (1902) § 146; ante, 21 see ee) § 147; Manual 
§106. (1930) § 2 
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first random, then corrected, connecting properly established 
corresponding section corners (either interior or exterior) 
and as far south as possible; and from such line or lines, 


Township 


Auxiliary Base 


the section line will be extended northerly in the usual man- 
ner, and any fraction south of said line will be surveyed in 
the opposite direction from the section corners on the 
auxiliary base thus established.” Figs. 11, 12, 13.?? 

It is evident that the rule for running auxiliary bases, 
in townships in which the whole or part, of the southern 
boundary of such section or township was inaccessible is 
necessary in order that the balance of the township be 
intelligently surveyed. 


22 Manual (1902) § 148; Manual 
(1930) §§ 212, 218. 
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§ 117. Where no part of south boundary established.— 
Where no part of the south boundary, by reason of im- 
passable objects, can be established the deputy is required 
to subdivide the township from north to south. This will 
throw the excess or deficiency along the south and west 
sides of the township. These cases will usually be found 


Township 


Fig 12 


where the township borders on a national park, a private 
claim, a reserve or similar tract of land. It may occur 
where there is a meanderable stream or body of water 
limiting the township. 
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So also if the east boundary of a township is without 
regular section corners and the north boundary has been 
run easterly as a true line, with section corners at regular 
intervals of 80 chains, the subdivision of the township will 


Township 


be made from west to east, thus throwing the fractional 

measurements and areas against the irregular east bound- 

ary.22 Figure 15 represents a case where both conditions 

exist. Figure 16 also represents the same conditions under 

different circumstances. It will be seen that in Fig. 15 

sectional guide meridians have been run. From these guide 
23 Manual (1902) § 149; Manual 


(1919) §§ 213-215. See also Man- 
ual (1980) §§ 213-215. 
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meridians the fractional sections on the easterly boundary 
of the township have been set off into lots and numbered. 


§ 118. Inaccessible point for corner.—It frequently hap- 
pens that the point where a section or township corner 
should be planted is inaccessible. In such cases it is the 
practice for the deputy to locate a witness-corner on one 
of the lines approaching such point. This should be located 
at a distance not exceeding 10 chains therefrom. Said wit- 
ness-corners will be properly established, and the half mile 
on which they are established will be recognized as a sur- 
veyed line. Full data must be entered in the notes of the 
survey. Such witness-corners should be marked as con- 
spicuously as a section corner, and bearing trees will be 
marked wherever possible. The deputy will be required to 
furnish good evidence that the particular corner is inac- 
cessible. This evidence should be noted in the record.?4 

In the event a considerable tract of desirable land is 
inaccessible, so to speak, and section lines are too short to 
justify the erection thereon of necessary witness-corners, 
the deputy may run offset lines on lines of legal subdivision, 
far enough to show, by necessary witness-corners the par- 
ticular tract.?5 

The term “witness-corner” refers to a station, as it may 
be termed on a line which approaches, we might say of a 
location where a section or quarter-section corner might 
ordinarily be located, and on account of an inaccessible con- 
dition at the particular point, a post on the line will be 
planted at a certain distance, not exceeding 20 chains there- 
from. This witness-point should be set out in the field- 
notes, giving distance. 


§ 119. Extension of regular lines impossible——In such 
cases meander corners are not permitted but the deputy is 
required to set witness-corners and enter full data in ‘his 
notes. ‘‘Where inaccessible precipices,” say the instructions, 
“deep canyons or lands otherwise quite unsurveyable, pre- 


24 Manual (1902) § 150; Manual 25 Manual (1902) § 152; Manual 
(19380) §§ 250-254. (1980) § 258. 
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vent the extension of regular lines, deputies are not author- 
ized to set meander corners, nor to meander the line separat- 
ing lands that can be traversed from those that can not, 
In place of meandering, they are to set witness-corners on 
line, near’ the intersection of section lines with the brink 
or foot of the impassable cliffs, or at the margin of the 
impracticable marsh, to represent an inaccessible regular 
section or quarter-section corner if within 20 chains. Such 
quarter-section thus marked may be platted as surveyed.’’26 
See Figs. 39 and 40. 


§ 120. Dependent resurveys and private land claims.— 
There are many private claims in our western country which 
were located, either prior to a general survey of the locality 
in which they are situated, or within a limited tract which 
was surveyed in that particular vicinity. In making such 
resurveys the government surveyor frequently finds locally 
recognized corners, discordantly related to the original sur- 
vey. Such corners can only be employed for the determina- 
tion of the boundaries of claims where bona fide rights have 
been acquired and duly established. Frequently these rights 
are surveyed by the government surveyor under the so- 
called ‘“metes and bounds” system.27 Many of these claims 
have been worked and improved for many years, buildings 
and fences have been built thereon and the patentee has 
gained valuable rights thereby. Such claims are usually 
found in townships which have been partially surveyed only. 
It is desired to complete the survey of the township and to 
protect the claimant. 

In such cases, if the original survey was legal and there 
was no fraud in the execution thereof, the government 
surveyors are required to run out the exterior lines of the 
claims, either as described in the patent, if a patent has 
been issued, or as actually claimed and occupied by the 
claimant. They are required to show the claim on the plat 


26 Manual (1902) § 151. See also located within 10 chains of the 
Manual (1980) §252 providing corner. 
that witness-corners should be 27 Manual (1919) § 426; Manual 
(1930) §§ 426, 445. 
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of the resurvey filed and to complete the survey of the 
township. Often these townships are very irregular and 
the surveyor finds it necessary to run out lots on the several 
sides of the township, and also adjacent to the claim. These 
lots are required to be numbered on the plat and full in- 
formation and notes are returned to enable succeeding local 
surveyors to relocate all of the subdivisions thereof. No 
resurvey of such township should be attempted without a 
copy of the official plat and field-notes. For an example 
of such independent resurvey, see Manual of Surveying.?® 
See also Fig. 17. By a reference to Fig. 17 it will be noted 
that several sections had either been surveyed as a frag- 
mentary survey, sometime before, or squatters had settled 
on the property and the government ‘‘dovetailed” such sur- 
vey so as not to interfere with the settlers. 


§ 121. Independent resurvey.—An independent resurvey 
is one made by the government surveyors. It is an official 
resubdivision of the public lands distinct from the original 
survey which it is the design to supersede. It is proper 
where there have been gross frauds in the original survey 
or where gross errors have been made. There are three 
distinct steps in such resurvey: a. The establishment of the 
outer boundaries of the tract to be surveyed under the 
method of dependent surveys. b. The segregation of lands 
embraced in any valid claim where steps have been taken 
looking to the acquirement of title based on the former plat 
and survey. c. Such new exterior subdivision and meander 
lines as are necessary shall be run on a new plan, which 
shall supersede the old one and prevail.29 The limiting 
boundary lines of lands subject to independent resurvey 
must agree with the previously established and identified 
exterior and subdivisional lines of the approved original 
survey.°° 


§ 122. Metes and bounds survey of private claims.— 
After the outboundaries of the lands subject to independent 


28 Manual (1919) § 427. 30 Manual (1919) § 429; Manual 
29 Manual (1919) § 428. (1930) § 429; post, Fig. 88. 
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resurvey have been fixed the surveyor is required to run 
out “all duly entered, selected, reserved (in certain cases) 
granted or patented lands,” which are described according 
to the former approved plat. These boundary lines shall 
be run by the metes and bounds system, that is by courses 
and distances, so that they may be platted in the section 
of the township to which they belong. Where these claims 
are bounded substantially by the regular subdivision lines 
they will be so platted and may be so described. The gov- 
ernment surveyor is required to consult the private land 
claimant as to his boundaries and the latter should point 
out his boundaries, as he claims them to be. The identity 
of each claim to be segregated must be maintained by the 
surveyor. If improvements have been made in good faith, 
the surveyor is required to so execute the survey as to 
cover as nearly as possible such improvements, and at the 
same time maintain substantially the lands described in the 
original entry. And it is said, “Hach nonconformable valid 
claim in a township will be given a serial tract number, 
commencing with number 37 in the smallest numbered 
and entered section of the original plat, progressing through 
the township in the order in which lots and sections are 
numbered.” And we find the commissioner saying, “A tract 
number will be used but once in a township, and if any tract 
lies partly in two or more townships subject to resurvey 
the number applied to the tract in the first township resur- 
veyed will not be used for other tracts in the adjoining 
townships.’’31 

It will be readily seen that the claim surveyed by metes 
and bounds in a township to be first numbered will be the 
one in the “smallest numbered” section. That is if the 
smallest or lowest numbered section in which any such 
claim in a township is found is in section 10, then that claim 
will be termed, “Number 37,” and will so appear on the 
plat. Other claims will be numbered in regular order fol- 
lowing, as 38, 39, etc. These numbers will follow in the next 


31 Manual (1919) § 444. 
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lowest numbered section in the township. If the claim 
extends to another township a new number must be given 
that part in the other township. It will be evident to the 
student that the purpose of so numbering the lots, outside 
of the regular sections, is to give such tract a number which 
can not be confused with any other tract. 


§ 123. Rules—Metes and bounds—Resurveys.—The gov- 
ernment has prescribed certain rules to be followed in 
metes and bounds surveys of specially designated tracts. 
We here give an abstract of such rules as follows: 

(a) Each claim at variance with the lines of the resur- 
vey but acceptably located, “will be surveyed and monu- 
mented at each angle point.” 

(bo) Inthe event a portion of a claim is in a township not 
subject to resurvey, such portion will not be run out by 
metes and bounds, “providing the limiting boundary is found 
to qualify as set forth in Section 429” of the Manual (1919). 
That portion of claim in the township to be resurveyed 
should be defined in a position, “which is properly related 
to the identified or restored corners on the limiting bound- 
ary.” 

(c) Where the boundaries of the claim are not accept- 
ably located as pointed out by the claimant, the surveyor 
is required to proceed with a proper survey of the tract. 
He is required to monument the corners. If claimant pro- 
tests against such location, he will make his protest in writ- 
ing and it shall be made a part of the return to the land 
department together with all notes, data, and information. 

(d) Where the metes and bounds segregation does not 
include all of the lands occupied by or claimed by the entry- 
man, patentee or owner, and the entryman indicates a desire 
to amend his entry, a full report shall be made by the sur- 
veyor and full notes shall be returned to the department, 
“all looking to the protection of the title to the land actually 
earned.” 

(e) In the event the quarter-quarter section embraced — 
within a claim fall approximately in the same position as the 
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quarter-quarter section of the resurvey, and the entryman 
indicates a desire to conform his claim to the resurvey, 
and there seems no apparent objection, the surveyor will | 
state the facts in the field-notes, and the claim will be so 
indicated on the resurvey plat. In such cases the metes and 
bounds survey will be omitted. But where any tract whose 
original description includes a fractional lot, or where any 
part of a tract is within any fractional lot of the resurvey, 
the tracts must be segregated as a whole by metes and 
bounds, even though some or all of the boundaries of the 
lot coincide with the subdivisional lines of the resurvey. 

(f) Conflicting tracts will be surveyed and monumented 
and conflict’ shown on the resurvey plat. All conflicting 
boundaries must be shown on the plat and data given in the 
field-notes. 

(g) Angle points will be numbered serially, beginning 
with number 1 in the northeast corner, “proceeding around 
the claim, running westerly from the initial corner.” 

(h) No accessories will be planted at the angle points 
but monuments will be planted at such points.32 All 
claims shall be shown on the plat of the resurvey, and 
full notes of such survey must be returned with such plat. 
These notes and the plat are absolutely necessary in all 
retracements of the lines so run in such resurvey. 


§ 124. Example of dependent resurvey.—Figure 14 is a 
copy of a diagram furnished by the commissioner of the 
land office.22 This diagram bears on instructions from the 
land-office to the surveyor-general and his deputies with 
reference to dependent resurveys, briefly treated in this 
chapter. We give this diagram in order that local surveyors 
may understand the method pursued in such resurveys. The 
main purpose is to restore original corners and lines, and 
the protection of the bona fide rights of claimants in their 
locations. 

Of course, the restoration of corners and lines must be 
brought about with reference to the evidence of the original 


32 Manual (1919) § 445. 33 Manual (1919) § 427. 
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survey, and the discovery and identification of original 
corners. We here give the key to Fig 14, as given by the 
land department. 


Key to Figure 14. 

““A—Identified original corner; 

“B—Intersection of center lines of public crossroads, in- 
tended to be located at section corner and generally so recog- 
nized; accepted as best available evidence of corner ; 

“C and D—Identified original corners; 
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“E—Corner established by local surveyor; record shows 
proper application of the method of double proportionate 
measurement; generally recognized as correct position of 
corner; accepted on an equality with an identified original 
corner ; 

“F-M—Inclusive, identified original corners; 

“N—Same as B; 

“O—Identified original corner; 

“P—Intersection of mean position of meridional and 
latitudinal blazed lines through virgin timber; age count 
on Overgrowth qualifies for date of original survey; 

“Q—Restored corner based upon control furnished by 
latitudinal position of blazed line as above and fixed in 
departure by distance to original line tree. 

“R—lIdentified original corner; 

“S—Same as E; 

“T__ Position by location of improvements; point agrees 
approximately with the theoretical position and it is recog- 
nized by adjoining claimants; improvements would be ad- 
versely affected by change of point; 

“U—Same as E; 

“V and W—Same as T; 

“X—Identified original corner; 

““a—Duly restored by double proportionate measurement 
and thereafter employed for general control on an equality 
with an identified original corner; 

“bn—Inclusive—Theoretical true line position, duly re- 
stored by single proportionate measurement. 

“QO—Employed for general control. (Corners). 

“1 Theoretical position. (Corners). 


“Method 


“After completing all retracements and having deter- 
mined upon the general control to be adopted, as indicated 
in the diagram (Fig. 14), and accompanying key, the true 
lines of the dependent resurvey, beginning at the southeast 
corner of the township, will be re-established as follows: 
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“Single proportionate measurement. 
“Tyines: A-B, B-a, A-C, C-D, D-E, E-F, F-G, G-H, H-I, 
a-J, J-K, K-L, L-M, and M-I. 


“Double proportionate measurement. 

“Section corners: 1, f-N and b-F; 2, F-N and c-S; 3, O-P 
and d-X; 4, C-Q and b-F; 5, C-Q and c-S;46; C-Q:and-N-U; 
7, C-Q and d-X; 8, g-S and b-F; 9, U-n and d-X; 10, U-n and 
Q-G; 11, D-L and b-F; 12, D-L and V-i;.18, D-L and W-j; 
14, D-L and d-X; 15, D-L and Q-G; 16, h-X and b-F; 17, 
h-X and V-i; 18, h-X and W-j; 19, X-M and Q-G. 


“Interior quarter-section corners. 


“All missing interior quarter-section corners by single 
proportionate measurement on line between the adjoining 
section corners as above determined.’’4 

The above key will enable the reader to understand the 
method pursued by the government surveyors in making 
dependent resurveys. Full notes must be taken and, with 
plat, returned to the land-office. This resurvey, when 
approved by the commissioner, will become the original 
survey. Hence the local surveyor must have full notes of. 
both the original and the resurvey by the government to 
enable him to properly retrace the lines. The same rule will 
be followed by local surveyors in relocating lost corners. 
The local surveyor should carefully go over the diagram 
and locate the several corners required to be located and 
determine in each instance the reason for relocating in 
the manner indicated. 


§ 125. Fractional township—Subdivision from north to 
south and from east to west.—As we have seen there are 
many fragmentary and odd-shaped fractional townships 
where it is impossible to follow the general rule in the sub- 
division thereof into sections. We have seen that under 
certain circumstances auxiliary bases are established from 
which the subdivision will proceed.®5 


34 Manual (1919) § 427. 35 Ante, § 116. 
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There is another class of fractional townships in which 
_the subdivisional lines are required to be’ run from north 
to south and from east to west. Fig. 15. In order that 
the latitudinal lines may be run from east to west the 
surveyor is required to establish “sectional guide meridians” 


za 


from which the westerly lines will be initiated. This sec- 
tional guide meridian is required to be run from the easter- 
most regular section corner on the north side of the town- 
ship and projected south. A-B Fig. 15. This. will. give 
fractional measurements and lots on the west, south and 
east. sides of the township. In the diagram the township 
is bounded on the south and east sides by a reservation. 
The same rule will apply in the event. the township was 
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bounded on those sides by a park or body of water, or an 
impassable swamp. In cases where the sectional guide 
meridian, initiated as above, strikes the diagonal or east 
side of the township, it will be necessary to continue the 
same on the section line next to the west as shown in the 
diagram. OC-D Fig. 15.86 The method described in this 


Fig. 6 


section is used in those cases where section 6 of the town- 
ship is fractional. 


§ 126. Fractional townships—Subdivision from north to 
south and from west to east.—In the subdivision of frag- 
mentary townships, where section 6 is not fractional, and 
where the south and east sides are irregular, the subdivision 


36 Manual (1919) § 213. 
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lines will be run from ‘north to south and from west to 
east, thus throwing the excess or deficiency on the south and 
east sides of the fractional township, making the sections 
on those sides fractional. Fig. 16.37 

The local surveyor, in making surveys of such townships, 
or parts thereof, and in retracing and re-establishing the 
original lines and corners should possess full notes and a 
plat of the original survey. 


§ 127. Fragmentary townships.—In days gone by, the 
government frequently made fragmentary surveys of de- 
tached portions of the public domain. One or more sections 
or parts of sections would be so run out. Sometimes in the 
same township and sometimes in a different township. Gen- 
erally in such cases the exteriors of the particular township 
would be established with reference to the base line and 
principal meridian for that locality. While they were often 
defective still they are conclusively taken as right. These 
townships were partially subdivided into sections and the 
balance of the township remained unsurveyed to be taken 
up at some future day. The surveyors to whom are assigned 
the subdivision of the remainder of such fragmentary town- 
ship are required to respect the lines formerly established in 
the former partial subdivision, and are required to ‘“dove- 
tail,” so to speak, the two surveys. Necessarily, where the 
first work was defective, there would be many double corn- 
ers and fractional interior sections. These fractional sec- 
tions are divided into lots in those cases where the regular 
subdivision could not be made. , 
- Figure 17 is an illustration of a partial township so subdi- 
vided. The sections shown are 4, 5, 8, 9, 16, 17, 20, and 21. 
The northeast quarter of section 4, the northwest quarter of 
section 5, the southeast quarter of section 9, and all of 
section 16, and portions of section 19, were the parts run 
out in the first survey. Corners A, B, C, D, E, and F, are 
supposed to be correctly located with reference to the town- 
ship corners. The irregular and out of place sections are 


37 Manual (1919) § 213. 
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those of the first survey, whose boundaries must be re- 
spected. Thus, numerous lots are required in the new 
sections surrounding the first survey. 

The local surveyor will encounter such fragmentary sur- 
veys. What we say here is only a hint of what he may find 
and he must use his best judgment in retracing the original 
lines. The government notes should be full. These the 
surveyor must have and in addition he should possess a 
copy of the plat of the second survey of the township or 
so much thereof as is necessary to show all of the original 
survey in connection with the section he is subdividing.3® 

It is the hope of the author that the suggestions and hints 
herein given will enable the professions to fully understand 
the subdivisions of the various kinds of townships which 
will be found in actual practice. As herein suggested -such 
understanding is necessary in making local surveys. 

The author has given a full and fair discussion of the 
principles involved in this chapter. It is hoped that the 
professions will be able to evolve therefrom other and addi- 
tional intricate propositions which may come in practice 
and solve them correctly. The surveyor should use caution 
in making resurveys so as not to confuse the various corners. 


§ 128. Irregular order and partial surveys.—The land 
department of the government is continually running into 
new and unusual questions. Some of these questions require 
unusual answers. We find in a government publication of 
recent date the government saying, “As the remaining un- 
surveyed public lands are found to contain less and less 
extensive areas surveyable under the law, it becomes neces- 
sary to depart from the ideal procedure in order more 
directly to reach the areas authorized for survey. The many 
possible combinations are entirely too numerous to state in 
detail, but where an irregular order appears to be neces- 
sary such departure from the ideal order of survey will be 
specifically outlined in the written special instructions. Such 
departure should alwavs be based on the yrinciple of accom- 


38 Manual (1919) § 224. 
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plishing, by whatever plan, the same relation of one town- 

ship boundary to another as would have resulted from 
regular establishment under ideal conditions. In authoriz- 
ing surveys to be executed it will not usually be provided 
that exteriors are to be carried forward until the town- 
ship is to be subdivided; thus where causes operate to 
prevent the establishment of the boundaries in full it is 
not imperative that the survey of the exterior lines be 
completed; under such conditions it may be found neces- 
sary to run section lines as offsets to townships exteriors 
and such section lines will be run either on cardinal courses 
or parallel to the governing boundaries of such townships, 
or even established when subdividing, as existing conditions 
may require.”’39 


§ 129. General exceptions.—‘‘The above rules accord 
‘with former practice, except that in certain instances the 
random latitudinal boundaries will be run from west to east, 
instead of invariably from east to west, as heretofore re- 
quired. It is also deemed advisable to incorporate other 
exceptions which will lessen the difficulties of subdivisional 
surveys frequently experienced in the past.” 

“It is especially desirable that the alinement of a new 
latitudinal boundary (which becomes the governing south 
boundary of the township to the north) shall not depart 
more than 14’ from the true cardinal course; therefore the 
random line, run upon the cardinal course, may be made 
the true line where the following would require a correction 
exceeding 14’ of arc. Where the random latitudinal bound- 
ary thus closes on a new meridional exterior the temporary 
township corner may be adjusted to the latitude of the 
opposite township corner ; but where both meridional bound- 
aries have been previously surveyed a closing township 
corner will be established at the point of intersection of 
the random latitudinal line with the meridional boundary, 


or its projection to the north or south as the case may 
be. * * *40 


39 Manual (1930) § 155. 40 Manual (1930) § 156. 
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130. Scope. 139. To subdivide quarter-section 
181. Information from land-office. lying along north and west 
132. Boundaries of section. boundaries of township. 
133. Subdividing a section into 140. Re-establishment of mean- 
; quarters. der corners. 
134. Closing lines of north and 141. Proportionate measurement 
west sides of township. more reliable than adjust- 
135. Double sets of corners on ment of chain. 
township and range lines. 142. Resurvey must be initiated 
1386. Subdividing fractional sec- and finished at certain and 
tions. known points. 
137. Subdivision of quarter-sec- 1438. Irregular and fractional sec- 
tion into quarters. tions. 


138. To establish quarter-quarter 
corner, north or west of 
center of section on north 
or west sides of township. 

§ 130. Scope.—By far the greater part of work in rural 
districts of local surveyors consists in the subdivision of 
sections originally surveyed under the direction of the 
- surveyor-general. Much of what we could well embrace 
under this title will be separately treated under the head 
of “Excess and Deficiency.’ 

The title of this chapter is an important one and fre- 
quently requires both knowledge and tact in its solution. 
Of prime importance in correctly subdividing a section is to 
know the correct corners and having the ability of re-estab- 
lishing corners which are either obliterated or lost. Also 
closely related to the subdivision of sections is the chapter 
on “Restoration of Lost or Obliterated Corners.”2 As 
a matter of fact the most difficult work surveyors are 
required to do is to restore lost corners. It is seldom the 
surveyor, in ordinary practice, can find the true location 
of all of the corners of a section located by the original 


1 Post, ch. 10. 2 Post, ch. 15. 
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surveyors. All lost corners must be restored before a sec- 
tion can be subdivided. There should be no guess work. 
Corners which have been restored by other surveyors and 
a record made of such work can be used by succeeding sur- 
veyors. If such corners can only be located by extrinsic 
evidence, which is to be had, they may be so located and 
used. The reader is referred to those chapters for a more 
detailed treatment of the subject. 

Under chapter 15 we quote largely from the rules and 
regulations of the general land-office for the “Restoration of 
Lost or Obliterated Corners and the Subdivision of Sec- 
tions.” The reader is requested to carefully study that — 
chapter and become familiar with such rules and regulations. 
There should be no guess work in the subdivision of a sec- 
tion. It should always be run out according to law. The 
practice for the surveyor to disregard the law and the rules 
“because the interested parties so agreed,” is by all means 
to be discouraged. Under no circumstances should the sur- 
veyor encourage such practice as it frequently leaves the 
section improperly subdivided, and is liable to produce 
confusion among surveyors and landowners, in years to 
come, and may. be fruitful of litigation. 


§ 181. Information from land-office.—Should the sur- 
veyor, in practice, have a problem not covered in this work 
and desire information as to the proper procedure he should 
communicate with the commissioner of the general land- 
office for advice thereon. In such inquiry he should give an 
accurate description of the section, town and range, with a 
clear statement of the particular point upon which informa- 
tion is desired. Furthermore he should send a diagram 
showing conditions, giving the distances in chains and links 
—not feet. Give that office all the information within the 
surveyor’s knowledge and it will receive attention. While 
that department is under no obligation to advise the local 
surveyor on the method to be pursued under the circum- 
stances, still he may and probably will make valuable sug- 
gestion in the premises. 
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§ 1382. Boundaries of section.—Before attempting to 
subdivide a section, the surveyor should know the actual 
boundaries of the section. He can not legally subdivide a 
section without such information. He must know the 
location of the section and quarter-section corners. If any 
of such corners are lost or obliterated he must first proceed 
to re-establish such corners in the manner provided by 
law.3 _ 

The procedure should be: First, Locate all section and 
quarter-section corners not lost or obliterated; Second, 
Re-establish such section and quarter-section corners as are 
lost or obliterated; Third, Run the quarter-lines each way, 
thus fixing the center of the section; Fourth, Establish the 
1/8 and 1/16 section corners in the manner provided herein; 
Fifth, Subdivide a quarter-section by connecting the 1/8 and 
1/16 section corners by straight lines. The point of inter- 
section of these lines will be the center of the quarter- 
section. Still smaller subdivisions may be made in a similar 
manner, first establishing the proper corners. The surveyor 
should bear in mind that in the subdivision of the sections 
on the north and west sides of a township a modification of 
the rule herein set forth is to be followed. 


§ 1383. Subdividing a _ section into quarters. — The 
statutes of the United States provide that a section shall 
be subdivided into quarter-sections by “running straight 
lines” from the established quarter-corner to the opposite 
corresponding established quarter-corner. The intersec- 
tion of these lines shall be the center of the section.’ It 
will be noted that the rule applies only to regular sec- 
tions and not to sections in fractional townships, “where no 
such opposite corresponding corners have been or can be 
fixed.” In the latter case the so-called quarter-lines or 


3 Post, ch. 15. west sides of such sections; hence 
4 Post, ch. 15. In such cases the they must be re-established ac- 
surveyor should bear in mind that cordingly. 
in the surveys of such sections, 5 U.S. C., Tit. 43, § 752, subd. 2 
the excess or deficiencies were (9A, F.C. A., tit. 48, § 752, subd. 
originally thrown on north and 2). See ante, §§ 59, 61, 62. 
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“boundary lines shall be ascertained by running from the 
established corners due north and south or east and west — 
lines, as the case may be to the watercourse, Indian bound- 
ary lines, or other external boundary of such fractional 
township.’’6 


While the statutes provide that these lines shall be run 
“due” north and south or east and west, as the case may 
be, that result is usually obtained by running a mean be- 
tween the east and west boundaries of the section for the 
north and south quarter-line and by running a mean between 
the north and south boundaries of the section for the east 
and west quarter-line so-called.7_ But if the section is lack- 
ing in one of the sides then such so-called quarter-line will 
be run parallel to the existing and known side.’ The reason 
for this, of course, is to equitably divide such land or frac- 
tional sections into proper subdivisions thereof. 


§ 134. Closing lines of north and west sides of township. 
—The quarter-section corners of lines closing in the north 
and west sides of a township were planted by the govern- 
ment surveyors at 40 chains to the north or west of the last 
section corner. The excess or deficiency is thus thrown on 
the half mile next to the township or range line. Should 
such quarter-section corner be lost it will be re-established 
at 40 chains, original measure, north or west, as the case 
may be, of the last interior section corner. This is found by 
a proportionate measurement of the whole section line. If 
the recent and government measures agree then there would 
be no necessity of an apportionment as the corner would 
then be placed 40 chains from the last interior section 
corner.® 


§ 135. Double sets of corners on township and range 
lines.—In those townships where there are double sets of 
section corners on the town and range lines the quarter- 


6UlS. Cy Rit. 487 S$ 7528subd, 2 7 Post, ch. 19. 
(9A, F.C. A., tit. 48, § 752, subd. 8 Post, ch. 19. 
2). 9 Post, ch. 19. 
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corners for the sections south of the township line and 
east of the range line were not established in the field by the 
government surveyors. In subdividing these sections the 
quarter-corners will be placed at a proportional distance 
north or west of the last interior section corner as provided 
in the preceding parayraphs, remembering that the dis- 
tance north or west of such interior section corner should be 
_ 40 chains, original measure, not recent measure.!° This 
distance will be found by a proportional computation. 
Under present rules double corners seldom occur except 
on base and correction lines, but double corners are usually 
found on those lines. On the base line only where that line 
runs through the tract to be surveyed and not along the 
south side thereof. But even so, double corners may be 
found thereon after a survey of the tract lying south. Care 
must be used by the surveyor in running lines along which 
double corners are found, to the end that the proper corner 
be selected in making measurements, and in running lines. 


§ 136. Subdividing fractional sections.—The subdivision 
of fractional sections in a fractional township, where the 
division line has but one end fixed and certain, is accom- 
plished under a special provision of the statutes. This rule 
provides that the division line shall run due north, south, 
east or west, as the case may be, to the watercourse, Indian 
boundary line, or other external boundary.!! 

This rule should be followed literally if the lines of a 
section were true lines, but, in practice, this is seldom the 
case. Hence, the practice, as we have seen, is to run “mean 
lines.” That is, the line required to be run should be a 
mean between the east and west or north and south boundar- 
ies of the section, where such sides are known, and there 
are two sides. But it often happens that one of the bound- 
aries is lacking—it may be in a lake or cut off by a reserva- 
tion. In that event the division line should be run parallel 


10 Post, ch. 19. DIEU SG wlite4o, ceo2, Subd. 
2 (9A, F. G. A., tit. 43, § 752, 
subd. 2). 
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to the known boundary. This will always be done where 
there is no opposite section line.12 Figs. 114, 115. 


§ 137. Subdivision of quarter-section into quarters.— 
The surveyor having first established the center of the sec- 
tion in the manner provided by law, will proceed to establish 
the two 1/8 and 1/16 corners of the quarter-section to be 
subdivided. As heretofore noted, these exterior corners 
will be established midway in a direct line, between the 
quarter-section and section corner. The interior corners 
(1/8 or 1/16) of an interior section will be established mid- 
way in a direct line between the center of the section and 
the quarter-corner. These corners are usually termed 
quarter-quarter section corners. Should the quarter-section 
to be subdivided be in the last half mile of a section border- 
ing on the north or west sides of a township, a different 
rule must be followed. In that event such quarter-quarter 
corner will be placed 20 chains proportionate measurement 
to the north or west of the quarter-section corner. Figs. 
117, 118.13 

Such distance, to which reference is made herein, refers 
to original measurement and if the particular distance is 
found in a measurement to be either longer or shorter than 
the original measure, then the surveyor will compute the 
distance to be used in the subdivision. 


§ 188. To establish quarter-quarter corner, north or 
west of center of section on north or west sides of township. 
—It will be seen that this presents a different and peculiar 
problem, for the reason that that part of the quarter lying 
north or west of the center of such section was never 
measured by the government surveyors and is not generally 
given in the field-notes. The surveyor must, therefore, 
compute such distance by making it a mean between the two 
corresponding sides of the section of which such distance is 
sought. Having found such mean (government measure), 
he will establish such quarter-quarter corner by proportion- 


12 Post, ch. 19. 13 Post, ch. 19. 
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ate measurement as in other cases. It is believed that 
§ 1052 of the circular of the general land-office on ‘“Restora- 
tion of Lost or Obliterated Corners and Subdivision of Sec- 
tions,” (1939) makes this imperative.’4 Figs. 117, 118. 


_§ 139. To subdivide quarter-section lying along north 
and west boundaries of township.—The quarter-quarter 
corners having been established in the manner provided in 
the preceding section, the surveyor will proceed in the man- 
ner provided for the subdivision of a quarter of an interior 
section, i. e., he will run straight lines between opposite 
corresponding quarter-quarter section corners. The inter- 
section of the lines thus run will be the corner common to 
the four quarter-quarter sections. In locating quarter- 
quarter corners along township and range lines where double 
or triple corners were established the surveyor will make 
certain of the corners of the particular section. Figs. 
117, 118.15 ; 


§ 140. Re-establishment of meander corners.—In the 
subdivision of sections made fractional by a body of water 
which was meandered, and along which meandered courses 
were established, the surveyor will frequently find it neces- 
sary to re-establish lost or obliterated meander corners. 
This is not always an easy matter, and, at best, uncertain, 
in the absence of evidence of those who had known the loca- 
tion of the corner before it was lost. To re-establish such 
lost corner, the surveyor should first carefully chain “at 
least three of the section lines between known corners of 
the township within which the lost corner is to be relocated,”’ 
say the instructions, “in order to establish the proportionate 
measurement to be used.”’!* In retracing such original 
lines the surveyor should ascertain the real course used 
by the original surveyor. If such surveyor reported 
meridional lines as running due north and it is found that 
the average course of the three known lines is north 1 de- 


14 Post, ch. 19. . tye Fe Eee Ce LOO 67 1 (See 
15 Post, ch. 19: post, §§ 884, 368); post, ch. 19. 
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gree and 20 minutes east, this course should be considered 
in restoring an extinct north line to a meander corner.!7 
These preliminary requirements must not be omitted, since 
they give the only data by which the fractional section line 
can be measured. ‘The missing meander corner will be re- 
established,” continue the rules, “‘on the section or township 
line retraced in its original location, by proportionate meas- 
urement found by the preceding operations, from the near- 
est known corner on such township or section line, in accord- 
ance with the requirements of the original field-notes of 
survey.”18 


§ 141. Proportionate measurement more reliable than 
adjustment of chain.—The old practice required the sur- 
veyor to adjust his chain to suit the former measure, but 
recent instructions require the surveyor to pursue the 
“proportionate measurement” practice. This will be found 
more desirable and more accurate. It is seldom that the 
recent and former measurements will agree. Such differ- 
ences occur in a variety of ways, such as using a chain too 
long or too short; the failure to level up in measuring an 
incline; by carelessness in setting pins; by failure to measure 
in a direct line or by an error in entering or transcribing 
the notes. The surveyor should avoid all of these errors 
in retracement as in the original survey. “‘A proportionate 
measurement is one that gives concordant relation between 
all parts of the line, i. e.—the new values given to the several 
parts, as determined by the remeasurement, shall bear the 
same relation to the record lengths as the new measurement 
of the whole line bears to that record.”!® For manner of 
making this computation, see subsequent chapter.?° 


§ 142. Resurvey must be initiated and finished at certain 
and known points.—It will be seen that a resurvey must be 


17 R. 3 C. (1909) § 67 (see post, is also given in R. L. C. (1989) 
§§ 834, 368). § 1086. 

18 R, C. (1909) § 68 (see post, 19R. L. C. (19389) § 1028 (see 
§§ 334, 3868). A method of re- post, §§ 834, 876). 
establishing lost meander corners. 20 Post, ch. 15. 
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initiated at some certain and known point, and it must like- 
wise be finished at some certain and known point. Such 
points being fixed and known, the original measurement 


known, the principal distances between different points on 
the same line being known, the surveyor can, by a propor- 
tionate measurement, re-establish such points with reason- 
able accuracy. If such intermediate points are known, 
their locations can not be changed. If lost and there is no 
evidence as to their former location then the regulations 
require their relocation by proportionate measurements. A 
corner should not be given up as lost until all traces and 
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evidences of its former location have been obliterated. If 
the surveyor will follow these instructions, in the subdivi-. 
sion of sections, his work will be in the best possible shape 
to withstand assaults on its correctness. 


§ 143. Irregular and fractional sections.—In_the_sub- 
division of fractional sections very irregular quarters fre- 
quently result. But the rule that to subdivide a section into 
quarters the surveyor should run straight lines from the 
quarter-corner on the south to the quarter-corner on the 
north, and from the quarter-corner on the east to the 
quarter-corner on the west must be followed. Fig. 18. Re- 
ferring to this figure, it will be noted that all of the section 
and quarter-section corners, except the south-quarter 
corner, were known. Subdivision of the section into quarters 
is required. The surveyor should first establish the south- 
quarter corner on a direct line midway between the south- 
east corner and southwest corner of the section. He should 
then run the quarter-lines according to the rule as set 
forth above. The several tracts of land will be described 
as quarter-sections unless the government plat designates 
those tracts as lots. These several quarters will be irregular 
and all will be less than one hundred and sixty acres, where 
the sides fall short of the required distances. Or if the 
sides be greater than the required distances the quarters 
may be more than one hundred and sixty acres.?! 


21 Jones v. Wellcome, 141 Minn. 
35259170 NeW; -224 
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§ 144. Scope.—Surveyors and members of the bar are 
not always familiar with the method pursued by the gov- 
ernment in parting off and numbering the lots in fractional 
sections. That a set.of uniform rules has been laid down 
for the guidance of the government officials whose duty it 
is to part off and number such lots does not seem to have 
been much considered by local surveyors. To the end that 
local surveyors and the bar may have a thorough knowledge 
of the instructions sent out by the land department on this 
important subject, we are devoting this chapter. 

It has been thought best to quote freely from such in- 
structions found in the “Manual of Surveying Instructions 
for the Survey of the Public Lands (1902).” A careful 
study of the chapter will be found instructive and useful. 
Local surveyors should be fully informed as to this branch 
of their work. We would draw the reader’s attention to the 
several illustrations to which reference is made. These 
illustrations make plain the manner of parting off and 
numbering the lots of fractional sections under all kinds of 
conditions. In addition to the instructions heretofore pub- 
lished the federal government has issued its “Manual of 


131 


§ 144 SURVEYING AND BOUNDARIES 132 


Instructions for the Survey of the Public Lands of the 
United States (1930).” So also, townships bordering on 
or containing reservations, national parks, reserves or 
townsites are fractional and contain fractional sections.' 
The reader will find that the numbering of the lots of a 
fractional section, in an early day, were frequently without 
much system. Hence, in applying the rule now followed, 
the surveyor should refer to the records of the original 
survey in the local county office of that particular state 
as provided by the federal statute. Such fractional sections 
are platted into lots, which are numbered as directed in this 
chapter, and sold by such numbers. The platting and 
numbering of the lots, and also the computations of the 
areas are done in the office. Such plats are in the United 
States land-office at Washington, D. C., and copies thereof 
have been filed in some office of the particular county in 
which the land lies. Quite generally, these records are 
found in the office of the secretary of state of the par- 
ticular state. Often, it will be found that local jurisdictions 
have transcribed these records and had them filed in the 
office of the register of deeds or some other local office 
where the land lies. The student can ascertain the location 
of copies of the original records in his state by writing the 
secretary of state for the name of the state official who has 
such custody. He can also secure the information from the 
“Manual of Instructions for the Survey of the Public 
Lands (19380).” 

All sections bordering on the north or west sides of a 
township are fractional; likewise sections bordering on a 
meandered lake or through which a meandered stream flows 
are fractional. It sometimes happens that sections border- 
ing on the south or east sides of a township are fractional. 
This is the case where, owing to local conditions, the excess 
or deficiency is thrown on the south or east sides of the 
township.? 


> Ante, §§ 116-118. 2 Ante, §§ 116-118. See Frac- 
tional Townships, Manual (1930) 
§§ 212-214. 
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§ 145. Fractional lots, what are.—Fractional lots are 
those irregular tracts of land designated on the plats of 
surveys by the land department of the government. They 
are to be found only in fractional sections or fractional 
tracts. They are formed, either, (a) By the excess or 
deficiency thrown on the exterior sections of a township; 
(b) By meandered lakes, ponds or rivers which may cover 
_a part of a section; (c) By a recent survey approaching a 
former government survey where the sections adjacent to 
such former survey are either in excess or fall short of full 
sections; (d) By the surveyed sections bounded by a reser- 
vation, national park, mining or other private claim; (e) 
By irregular tracts or strips of land bounded on a lake or 
river and surveyed under special instructions of the land 
department. The reader is referred to the several figures 
in this chapter for examples of the manner of numbering 
lots under varied conditions. See Fig. 19 et seq. Observe 
the manner of dividing islands into lots, Fig. 19. 


§ 146. Formed by draftsmen in office.—The subdivision 
of the various fractional sections designated in the preceding 
section, except (e), is performed by the draftsmen in the 
office to which reports and notes are sent, and not by the 
surveyor who did the field work. In so subdividing, forming, 
and numbering the lots, the officials are required to use their 
best skill and judgment to “arrange the lots in the most 
convenient and equitable form for both the purchaser and 
the government.” The idea is to divide the shore-line 
along a navigable stream or lake so as to give as many lots 
with a substantial water-frontage as the situation will 
admit. This is on the theory that water-frontage is gen- 
erally regarded as more valuable than an equal area of land 
not touched by water. 

§ 147. Rules for subdividing fractional sections.—As an 
aid to the officials who do the subdividing work the govern- 
ment has laid down the following rules: 


3 Manual (1902) § 230. See also 
Manual (1930) § 198. 
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(a) Avoid needlessly small subdivisions ; 


(b) Avoid giving to lots a long shore-line with small ~ 
width; 


(c) Apportion the privilege of water-front among as 
many lots as regular division limits will permit; 

(d) Let the longer direction extend back from the shore 
rather than along the water; 


(e) Instead of making as many full forty-acre tracts 
as possible, leaving small fractions of a few acres along the 
shore or other boundary, attach such marginal strips to the 
forties, making tracts of forty-five, fifty, to fifty-five.acres ; 
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(f) But if a fractional lot would equal or exceed sixty 
acres it should be divided; 
-(g) No lot should be partly: in two sections.4 


_ § 148... Boundaries of fractional lots.—As to the designa- 
tion of the different tracts it is the rule that: (a) Lots 
should be laid down, if possible, so as to give each lot a 
specified “word description,” according to its relative posi- 
- tion in the fractional section. Or (b) By a number, in all 
cases. where the lot can not properly be designated as a 
quarter-quarter. (c) Fractional lots, not susceptible of 
being described according to relative local position should 
be numbered’ in a regular series. Fig: 19. Note therein 
the numbering of the lots under different conditions. The 
reader will specially note.that there are two lots on Ivy 
Island. Lot 4 thereon is a part of section.18, and Lot. 1 
thereon is a part. of section\19. Lot 5 of section 18, covers 
the entire Diamond Rock Island. It will be noted the’south 
boundary of section 18 runs through Ivy Island: Hence 
there must be more than one lot on that island under the 
rules above. 


§ 149. Townsites.—In the event the ‘government. sur- 
veyors come across a townsite or city located on a body, of 
water, the lots should comprise no part of the townsite or 
city but should be bounded by the exteriors of the city or 
townsite. The areas. of such lots, excluding the city or 
townsite, properly. numbered, should be given. Fig. 19. 
Observe the townsite on said figure. It is in section 18. 
There are three lots, viz., 1, 2 and 3. No: part of these 
lots is in the townsite. 


§ 150. Islands.—Where islands are found in a Jake and 
surveyed, they should be tied to the most convenient 
meander corner. The lot, or lots, of such islands should be 
numbered consecutively. with the other ‘lots of: the section 
in which such island may be situated. Fig. 19. If in more 


4 Manual (1902) 8§ ear gift See 5 Manual (1902) § 233. See also 
also Manual (1980) § Manual’ (1930) §§ 198 to 200. 
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than one section the part in each section should be so 
numbered as to that section. By referring to that figure 
it will be noted that Diamond Rock Island is tied to the 


Fig.20 


meander corner at N. W. corner of Lot 2 in section 19. Also 
that Ivy Island is tied to the meander corner at the south- 
west corner of Lot 3 in section 17. Note also the two lots 
on Ivy Island. 


§ 151. Lots in section in north boundary of township.— 
The lots in a section of the north tier of a township should 
be numbered consecutively from east to west in each sec- 
tion. Fig. 20. Observe that Lot 1 is situated in the north- 
east corner of the section and the numbers are consecutive 
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to number 4 in the northwest corner of the section.* This 
is the natural and regular method of numbering the lots 
on the north tier of sections in a township and seems to 


Fig.2] 
have been followed since the adoption of the triangular 
system. So, too, in numbering of lots in the sections on the 
west side of a township from number 4 in the northwest 
corner ; numbers 5, 6, and 7, following in order on the west 
side of the fractional sections. 


6 Manual (1902) § 233; Manual 
(1930) §§ 196, 199. 
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We find that where the irregularity of numbering lots 
appears to have crept into thé system, in the older surveys, 
is in sections made fractional by lakes, rivers and in other 


Fig.22 
ways. Fora long while the department did not follow any 


particular order for such lots. Later a uniform system of 


numbering lots in irregular sections was adopted. Figs. 19, 
23 et seq. 


§ 152. Lots in sections in west boundary of township.— 
The lots in sections in west boundary of a township should 
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be numbered progressively from north to south. Fig. 21. 
Note that the lots are numbered from north to south and 


National 
, Park 


Fig.23 


that number 1 is in the northwest corner of section and 
that number 4 is in the southwest corner of section. 


7 Manual (1902) § 233; Manual 
(1930) §§ 196, 199. 
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§ 153. Lots in section six.—Owing to the position of lots 
in section six a different rule, in a way, prevails, though it 
will be seen to be a combination of the rules for numbering 
the lots in sections on both the north and west boundaries 
of a township. In such cases the lots are numbered pro- 
gressively from the northeast corner to the southwest corner 
thereof. Lot 1 will be found in northeast corner and lot 7 
in southwest corner of the section. Fig. 22. In all such 
sections the southeast quarter of the northwest quarter 
will contain forty acres in area. 


§ 154. Fractional sections bordering on reservations.— 
Fractional lots in sections bordering on reservations, parks, 
etc., will contain no part of such reservations or parks but 
will be bounded thereby and will be numbered progressively 
pursuant to the rules given herein. Fig. 28. Observe that 
number 1 is in northeast corner of section and the numbers 
follow progressively to the west. 


§ 155. Mining or other claims.—In cases where mining 
or other irregular claims were taken up prior to the general 
survey, that part of the area of such claim or claims, lying 
within a section, were taken from that particular section 
and the remainder of the particular subdivision made into 
lots, area computed and number given. Should this happen 
to be in a section otherwise fractional, such lots will be 
numbered progressively after the regular fractional lots. 
Figs. 20-25.9 Observe in Fig. 20 the manner of running 
out and numbering the lots adjacent to the mining claims 
therein. If these claims were in a section, not otherwise 
fractional, Lots 5 and 6 would be numbered 1 and 2 respec- 
tively. 

§ 156. Uniform system of numbering lots.—It will be 
observed from what has already been said that the govern- 
ment requires a uniform system of numbering lots under 
similar conditions. The instructions of the land depart- 
ment provide: ‘To secure a uniform system for numbering 


8 Manual (1902) § 233; Manual | 9 Manual (1902) § 234. 
(1930) § 196. 


141 FRACTIONAL LOTS, NUMBERING, AND AREAS’ § 156 


lots of fractional sections, including those above specified,1° 
imagine the section divided by three equidistant parallel 
latitudinal lines into four strips or tiers, numbered from 


Fig 24 


north to south; then, beginning with the eastern lot of the 
north tier, call it No. 1, and continue the numbering west 


10 Ante, §§ 144-155. 
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through the tier, then east in the second, west in the third, 
and east in the fourth tier. A lot extending north and 
south through two, or parts of two tiers, will be numbered 


Eide 


in the tier containing its greater area. In case any tier is 
without numbered lots, the numbering will be continued 
in the next tier to the south.” Figs. 19 and 24. The rules 
go on to say that: “This method of numbering will apply 
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to any part of a section, regardless of the relative situation 
of a part or parts surveyed and lotted under prior contract; 
in this same case the lot numbers will be a continuation of 
the series already initiated. A section that has been partly 
surveyed at different times should have no duplication of 
lot numbers.’’!1 


§ 157. In irregular surveys.—In those cases of irregular 
surveys where the length of a township from north to south 
exceeds the lawful length of 480 chains, or the width from 
east to west exceeds-480 chains minus the proper allowance 
for.convergency of meridians, to such an extent as to 
require two or more tiers of lots along the north boundary, 
or two or more ranges of lots along the west boundary, as 
the case may be, the entire north or west portions of such 
sections beyond the quarter-corner are required to be lotted. 
Each such lot will be assigned its proper number. The-area 
of each such lot shall bé given on the plat. 

So also, in case the length or width of the township falls 
so far short of the-legal dimensions as to eliminate the 
north or west half of any section situated as above, that 
part of the section remaining will be treated in a similar 
manner. That is it will be lotted and the lots properly 
numbered and entered on the plat.12 


§ 158. Areas in certain cases omitted.—The instructions 
require that in a regular township the southeast quarter of 
northwest quarter of section 6 shall have its required area 
of forty acres inserted in all cases. With the exception of 
the northwest quarter of section 6, the south half-quarter 
sections in the north tier of quarter-sections and the east 
half-quarter sections in the west range of quarter-sections 
shall have the proper area of eighty acres inserted... The 
areas of quarter-sections will be omitted, except when two 
lines of legal subdivisions of either one hundred and sixty, 
eighty, or forty-acre tracts intersect each other on or so near 
a meander or boundary line that the general inaccuracies of 
drawing would leave the area of said tracts in doubt, the 


11M n 1 (1902 234; Manual 12 Manual (1902), § 235. See also 
Hogan 6188. oe Manual (1980) § 200. 
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plats will, in such cases, for clearness, give the proposed 


areas of such quarter, half-quarter, and quarter-quarter 
sections. Figs. 20, 21, 22, 26, and 27.1% 


Fig 26 


§ 159. Areas of lots.—The government has provided a 
method of computation of the areas of the lots in sections 
under various circumstances. It will be assumed that in 
regular sections, other than section six, that, in excess of 
the regularly subdivided four hundred and eighty acres in 
a section, there will be a trapezoid along the north or west 
sides thereof of a width of approximately 20 chains and a 


13 Manual (1902) §§ 236, 2387. 
See also Manual (1980) § 581. 
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length of 80 chains. Each of said strips will be divided into 
four lots by drawing lines every 20 chains, parallel to the 
ends of the tracts. For purposes of computation these will 


Fig.27 


be regarded as parallel to each other. With exception of 
section six the south boundaries of sections along north side 
of township will be assumed to be 80 chains. When these 
conditions obtain the areas of lots will be determined in this 
manner: “Divide the difference between the widths of the 
ends of the tract by 4; if 3 remains, increase the hundredths 
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figure of the quotient by a unit; in.all other cases disregard 
the fraction; call the quotient thus obtained, ‘‘d’’; then take 
the end widths of the tract in chains and decimals of a chain, 


78.50. 


Fig 28 


the areas of the lots, in acres will be: Of the smallest lot; 
twice the width of the lesser end, plus ‘“d”; of the largest 
lot; twice the width of the greater end, minus ‘“‘d’”’; of the 
smaller middle lot; sum of the widths of the ends, minus 
“d”; of the large middle lot; sum of the widths of the end, 
plus “qi”? 
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“A check on computation, may be had by multiplying the 
sum of the widths of the ends. of the tract by 4; the product 
should agree exactly with the total area of:the four lots. 

“The proper application of the above rule will always give 
areas correct to the nearest hundredths of an acre,” say 
the advices from the commissioner, “and, as the use of frac- 
tions is entirely avoided, the method is recommended, for 
its simplicity and accuracy.’’!4 

As an example take section 31 of a given township and 
refer to Fig. 28 for data. It will be seen that the width of 
the smallest lot (Lot 1) is 18.385 chains; that Lot 4 is the 
largest lot and its width on the widest end is 18.50 chains. 
Then we have: 18.35 x 2 plus .04 equals 36.74 acres, being - 
the area of Lot 1; 18.50 x 2 minus .04 equals 36.96 acres, 
being the area of Lot 4; 18.50 plus 18.85 minus’.04 equals 
36.81 acres, area of Lot 2; 18.50 plus 18.85 plus .04 equals 
36.89 acres, area of Lot 3. It will be seen that the differ- 
ence between the two ends is .15; divide this by 4;.and we 
have a quotient of 3 and 8 over. Hence, add'.01 to .03 we 
have .04, which is represented by “d.” Then desiring to 
check up and prove the work we have: (18.35 plus 18.50) 
x 4 equals 147.40 acres, being the area of the four lots.15 
The simplicity of the rules needs no demonstration. 


§ 160. Areas of lots in section six.—The areas of Lots 5, 
6 and 7 in section 6 may be obtained by the same rule, 
except in those cases where the township closes on a base 
line or standard parallel. The area of Lot 4 in section 6 
may be obtained by the same rule where both meridional 
boundaries are 80 chains in length.: In the latter instance 
Lots 1, 2 and 3 will be equal and, of course, each will con- 
tain 40 acres. Figs. 29 and 30. 

In all cases where the west boundary of section 6 is 80 
chains and the east boundary either greater or less than 80 
chains, the areas of Lots 1, 2, 8 and 4 will be computed in 
the following manner: Refer to Figs. 29 and 30. _Deter- 
mine the difference ‘“q’” between the) east boundaries of 


14 Manual (1902) § 243. See also 15 Manual (1902) § 243. 
Computation. of ‘Areas, Manual 
(1980) §§ 584-595. ; 
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Lots 1 and 4 by the following proportion: North boundary 
of section 6 : Difference of meridional boundaries of sec- 
tion 6 :: 60 chains : q. Then will east boundary of Lot 4 


10~Y 


35.54 40.03 
© ] 


77.87 
Fig. 29 


equal east boundary of Lot 1 plus or minus q. Add q when 
the east boundary of section 6 is less than 80 chains. 
Fig. 30. But subtract q when the east boundary of section 6 
is greater than 80 chains. Fig. 29. Now take 1/3 of q 
and add it to the shorter east boundary of Lot 1 or 4, as 
conditions may require, and thus determine one of the 


‘ \ 
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meridional boundaries of Lot 2. Add 1/3 of q to this sum, 
_ and thus obtain length of opposite side of Lot 2. Compute 
the areas of Lots 1, 2 and 8 by taking the sums of their 


Fig 30 


respective meridional boundaries, expressed in chains and 
decimals of chains, which will express the area in acres. 
Figs. 29 and 30. Compute the area of Lot 4 by multiplying 
its mean width by its mean length.1® 

Then to test the entire work take the sum of the lati- 
tudinal boundaries and multiply by 4. To this product add 
the area of the small triangle C. A. B., (Fig. 29), if the east 
boundary is greater than 80 chains; but subtract the area 


16 Manual (1902) § 244, 
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of C. A: B. if the east boundary is less than 80 chains. 
Fig. 30. These operations, if correctly performed “will give 
the true area of the section.” This should agree with the 
total area of the legal subdivision, obtained as directed 
above.17 aps 


Example 2. Additional illustrations——To the end that 
the reader may have exact knowledge of the method of 
computing the areas of lots in section 6 under varied ‘con- 
ditions we make the following suggestions based upon the 
rules of the commissioner: Referring to Figures 29 and 30 
the reader is directed to— 

Compute areas of Lots 5, 6 and 7 of. section 6, as directed 
in this work, and illustrated by the example.!8 Then arrange 
the following proportional statement: 

Chs. Chs. Chs. Chs. 
77.75: 0.05 :: 60.00 : q. q equals 0.0386; 1/3 q = 0.0129 


Then proceed as follows: 

Chs. Chs. Chs. 
20.0500—0.0386—20.01, being the east boundary of Lot 4 
20.0114+-0.0129=20.02, being the east: boundary of . Lot. 3 
20.0243-+-0.0129—20.04, being the east boundary of Lot (2 
20.05-+-20.04—-40.09 area Lot 1; 20.04+20.02—40.06 area Lot 2 
20.02+-20.01—40.03 area Lot 3 
20.00+-20.01 17.75+17.78 


x ==35.54 area of Lot 4 
rd 2 
Also (17.78-+17.87) x 3&=\'106.95, area of Lots 5, 6 and 7 
Add area regular subdivisions 360.00 acres 
"POtal c shashG 1 ea cians 622.67 acres, area of section 6 
Chs. Chs , 
Test. (77.87+77.75) x 4== . 622.48 ' 
Visto. x Ox0g0=— 0.19, area triangle C. A. B. 
AO Tee sta tet he wys«pORe.00, area, Se. 6. Hag, 29.19 
17 Manual (1902) § 244. 19 Manual (1902) § 244. 


18 Ante, § 159. 
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§ 161. Areas of tracts forty chains long north or west 
boundary.—It will be seen that the area of a tract 40 chains 
long, adjoining the north or west boundaries of a township, 
(except in northwest quarter of section 6) will be equal to 
the sum of the parallel boundaries expressed in chains and 
decimals, multiplied by 2. As an example refer to Fig. 29. 
The'areas of Lots 6 and 7 would be (17.87 plus 17.81) x 3 
or 71.86 acres. 

It will be evident that the area of a tract 60 chains long, 
situated as described herein (excluding Lot 4 of section 6), 
may be found by multiplying the sum of its parallel bound- 
aries, expressed in chains and decimals of a chain by 3; 
Example. See Fig. 29. The south boundary of Lot 4 equals 
17.78 chains; south boundary Lot 7 equals 17.87 chains, area 
of Lots 5, 6 and 7 is (17.78 plus 17.87) x 2 equals 106.95 
acres. See example 2 above. 

The reader will note that the areas of quarter-sections 
adjoining north and west boundaries of a township (exclud- 
ing northwest quarter of section 6), may be found by multi- 
plying the sum of their parallel boundaries, taken in chains , 
and decimals of a chain, by 2; Hxample. The area of S. W. 
1/4 of section 6 (Fig. 29) is (87.87 plus 37.81) x 2, which 
equals 151.36 acres. 

In fact the areas of any section along the north and west 
boundaries of a regular township (except section 6) may be 
found by multiplying the sum of the parallel boundaries, 
expressed in chains and decimals of a chain, by 4; Hxample. 
The area of section 31 (Fig. 28) is (78.85 plus 78.50) x 4, 
which squals 627.40 acres. It should be borne in mind that 
subdivisions closing irregularly to the south or east exterior 
boundary are to be computed by similar methods.?° 


§ 162. In conclusion.—We have been-thus explicit in the 
consideration of the question of the formation, numbering 
and computation of the areas of fractional lots in order that, 
not only the surveyor but the bar, may fully understand the 


20 Manual (1902) § 245. 
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principles applied in making the original surveys in such 
cases. It is thought that the suggestions herein will be 
ample to enable members of the two professions to gain a 
correct idea of the principles involved. This information 
is necessary to enable the local surveyor to correctly sub- 
divide a fractional section into lots, and also to enable the 
bar to decide whether or not the stated survey is correctly 
made. A careful study of the several diagrams to which 
reference is made, is essential to a correct understanding 
of the text. y 


CHAPTER 9 
STREAMS, LAKES, AND PONDS 


Section. Section. 
163. Scope. 168. State owns the beds of lakes. 
164. Ponds. 169. Low-water mark is the 
165. Lakes. boundary in some states. 
166. Navigable rivers — Public 170. May hold to water’s edge. 
highways. 171. May take to thread of 
167. In some jurisdictions state stream. 
owns beds of navigable 172. The owner of the shore owns 
rivers below high-water unsurveyed islands. 
mark. 173. Where lake is a boundary. 


§ 163. Scope.—The rights of proprietors of lands 
bounded on streams, lakes, and ponds are various and 
valuable. Among such rights we note the right to fish, to 
harvest ice, to build docks, to anchor booms, to build mills, 
to land boats, and various other rights. The extent of such 
rights depends on circumstances, but the courts of the 
various jurisdictions do not agree on the rights in the water 
or of the bed of such waters to be accorded to the owner of 
the shore thereof, either in navigable or nonnavigable lakes 
or streams. Hence, the rulings of the court of last resort 
in any jurisdiction must be consulted for the law of that 
jurisdiction. It is the rule and so conceded that when a 
state is admitted into the Union, unless restricted by the 
act so admitting it, that all of the lakes and streams therein 
become the property of the state and subject to its juris- 
diction. This, of course, must be taken to mean subject to 
the right of the federal government to navigate such waters. 
Likewise the beds of such streams and lakes in some states, 
become the property of the state; in others, the beds of 
streams become the property of the riparian owner, subject 
to the right of the public to navigate those streams. 

Broadly speaking, there are two lines of decisions appli- 
cable in the different states to such riparian rights. Some 
jurisdictions hold that the riparian proprietor owns the 
bed and the right to the water resting thereon to the 
“thread of the stream” or center line of both navigable 
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and nonnavigable streams, subject, of course, to the rights 
of the public to navigate and use said streams. 


The weight of authority seems to hold that the beds of 
navigable streams are the property of the riparian owners 
subject to the right of the public to navigate the same.? 
The author is not so certain about this proposition. In 
some states it is held that the state owns the water and 
the bed thereof to “high-water” mark. At any rate the 
general rule is that the state owns the beds thereof and 
the right of navigation. The riparian owner owns the 
right to build wharfs to navigation, subject to right of 
state to navigate. 


The Thread of Stream as Boundary. The title to land 
bounded by a river navigable in fact takes to the middle of 
the stream in many states.2 And nonnavigable lakes are 
governed by a similar rule in those states. On the other 
hand, the Supreme Court of the State of Iowa, holds that 
the title of the riparian proprietor in navigable streams 


1 Lovingston v. St. Clair Coun- 
ty, 64 Ill. 56, 16 Am. Rep. 516; 
Lorman y. Benson, 8 Mich. 18, 77 
Am. Dee. 485. 

2McMorran Milling Co. v. C. 
H. Little Co., 201 Mich. 301, 167 
N. W. 990; Angelo v. Railroad 
Comm., 194 Wis. 548, 217 N. W. 
570. See also cases cited under 
note 8. But see Doebbeling v. 
Hall, 310 Mo. 204, 274 8. W. 1049, 
AI UA te Ra oeae 

The case of Lovingston v. St. 
Clair County, 64 Ill. 56, 16 Am. 
Rep. 516 is cited by other courts 
as follows: “The riparian owner 
has a right to the alluvion, 
whether the stream be navigable 
or unnavigable.” 

“The owner of the bank is en- 
titled to every beneficial use of 
the soil under the river which 
can be exercised with a due regard 
to the public easement, and any 
trespass which interferes with 
such use, like an obstruction pre- 


venting the taking of ice, gives 
him a right of-action for the 
damages thereby occasioned.” 
Lorman v. Benson, 8 Mich. 18, 
77, Am. Dec. 485. 

There may be a_ substantial 
difference in the rule as applied 
to rivers or streams and lakes, 
see, 112 A. 'L. R. 1109, note. 

3 St. Louis v. Rutz, 1388 U. S. 
226, 34 L. ed. 941, 11-Sup. Ct. :337; 
Middleton v. Pritchard, 4 Ill. (3 
Seam.) 510, 88° Am. Dee. 112; 
Braxon v. Bressler, 64 Ill. 488; 
Chicago & P. R. Co. v. Stein, 75 
Ill. 41; Houck v. Yates, 82 Ill. 179; 
People ex rel. Deneen v. Economy 
Light & Power Co., 241 Ill. 290, 
89 N. EB. 760; Lorman vy. Benson, 8 
Mich. 18, 77 Am. Dec. 485; Ryan 
v. Brown, 18 Mich. 196, 100 Am. 
Dec. 154; Johnson v. Burghorn, 
212 Mich; 19; 179 N. W...225;.14 
A. L. R. 234; Green Bay & Miss. 
Canal Co. v. Telulah Paper Co., 
140 Wis. 417, 122 N. W. 1062. 
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extends only to, the line of high-water mark and that. the 
state owns the bed thereof. 

This holding would suggest that.the state by reason of 
its position as a public corporation would naturally take 
precedence of the individual.> 

The court holds that, the state owns the bank and bed 
of the stream (navigable) subject to the right of the public 

_ to navigate the same. The Hobart case is a well-considered 
case and. probably settles the question of rights in the bed 
of a. stream subject to right of public to navigation.*. And 
the same rule has been followed in Arkansas,’ the court 
saying: ‘The owner of land on the margin of a navigable 
stream in this state, holding. under a grant from the United 
States government, does not take ad medium. filum aquae, 
but to high-water mark, * *. * and the beds.of all 
navigable rivers in the state belong to the state in trust 
for the use of the public.” The reader will note also, that 


4 Pollard v. Hagan, 3 How. (44 186 Fed. 426. In any event a 


U. S.) 212, 11 L. ed. 565; Bates 
v. Illinois Cent. R. Co., 1 Black 
(G6.cUe 1s: ). 204, 170" Led, 158° 
Hobart v. Hall, 174 Fed. 433; 
Kiaut v. Crawford, 18 La.55; Peo- 
ple v. Canal Appraisers, 33 N. Y. 
487, citing, People v. Tibbetts, 19 
N.Y. 528, to the doctrine, based 
on the familiar principle that the 
state, as the “absolute owner of 
navigable. rivers, can 
dispose of them to the exclusion 
of the riparian owners.” 

The court said in Barney v. 
‘Keokuk, 94 U. S. 324, 24 L. ed. 
224, that “the government can not 
convey the land between high and 
low water on the public or navig- 

. able rivers, but that this space be- 
longs to the state.” 

5 Barney v. Keokuk, 94 U. S. 
324, 24 L. ed. 224; Hall v. Hobart, 
186 Fed. 426, 108 C. C. A. 348, 
aff’g. 174 Fed. 433. 

6 The case of Hobart v. Hall, 
174 Fed. 433, holds that the state 
owns the bank to. high-water 
mark. See also Hall v. Hobart, 


riparian owner of the bank of a 
stream in Minnesota ean, only own 
an interest in the bed of a nav- 
igable river subject’ to the right 
of the. state, and, the public to 
navigate the same. 

Michigan follows much. the 
same, rule as obtains in Min- 
nesota, see Lorman -v. Benson, 
8 Mich. 18, 77 Am. Dec. 485;:Mc- 
Morran. Milling Co. v. C. H. Little 
Co.,.201 Mich. 301, 167 N. W. 990. 

7 St. Louis, I..M. &S. R.. Co. vy. 
Ramsey,, 53 Ark. 314, 13,8. W. 
931,08) L.. R. A.- 559;,22 Am. St; 
195. ' 

The ebb and flow of the tide is an 
arbitrary test, since many waters 
where the tide flows are not in 
fact navigable and many, especial- 
ly on the continent, where it does 
not flow are navigable. McManus 
v.s.Carmichael, 3°; lowa<« 1. 

8 At common law the crown was 
the owner of the navigable waters, 
which covered tide waters. In the 
United States navigable. waters 
are a continous highway, with 
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some of the courts distinguish between navigable and non- 
navigable waters. The rights of riparian proprietors to 
alluvial, dry shores, the beds of dried up lakes, and the 
right to follow the water in a stream or lake as it recedes 
will be treated at length in a subsequent chapter.® 

It has been held by the Missouri court that a riparian 
proprietor of lands in that state owns to low-water mark 
on navigable rivers.1° Of course this must be construed to 
mean subject to the right of the general public to pass over 
the same. There seems to be a principle of law in most 
decisions on this subject that primarily the public rights 
in the bed, shore and the waters resting thereon, are para- 
mount to private interests therein.!! 

It will be noted that this is a slight variation of the rule 
of the Iowa court referred to above. The Pennsylvania 
court holds that a grant of land on a nonnavigable stream 
calls for title to the “thread of the stream,” and, if navi- 
gable, to low-water mark. This reasoning seemg sound. 
And still the public interests in such shore rights are para- 
mount to private rights.12 So also the Nebraska court holds 
that a grant of land on a nonnavigable stream extends to 
the ‘“‘thread of the stream,” and carries with it the exclusive 


other waters, to the sea. The 
Montello, 11 Wall. (78 U.S.) 411, 
20 L. ed. 191. 

Post, eh. ae 

10 In Missouri the riparian own- 
er does not own to the middle of 
the thread of a navigable river, 
but only owns to low-water mark. 
Frank v. Goddin, 193 Mo. 390, 91 
S. W. 1057, 112 Am. St. 493. 

11 Hobart v. Hall, 174 Fed. 483. 

12 Hdwards v. Woodruff, 25 Pa. 
Super. Ct. 575. 

At common law those waters, 
only were navigable in which the 
tide waters ebbed and flowed, see 
post, § 818. The federal courts 
have laid down the rule that a 
river is a navigable water of the 
United States when it forms by 
itself or its connections with 
other waters, a continuous high- 


way over which commerce is or 
may be carried on with other 
states or foreign countries in the 
customary modes in which com- 
merce is carried on by water. The 
Montello, 11 Wall. (78 U.S.) 411,. 
20) Ls ede 19%" 

A nonnavigable stream in the 
United States is where there is 
no continuous connection with 
other waters. The Montello, 11 
Wall. (78 U.S.) 411, 20 L. ed. 191 
(this is a prominent case correct- 
ly laying down the rule to be fol- 
lowed by the federal government 
in defining a navigable stream. 
The river Montello is a small 
stream, a branch of Fox River in 
Wisconsin, at the canal connection 


with the Wisconsin and Fox 
Rivers, near Portage, in that 
state). 
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right and title of the grantee to the center of the stream, 
unless the terms of the grant clearly denote the intention 
to stop at the bank or margin of the river. In McBride v. 
Whitaker, the plaintiff made the original entry of the land 
in controversy and has been in the open and notorious pos- 
session of the same for fifteen or twenty years and has the 
title thereof.1* But the Wisconsin court holds that a 
definite boundary, like a nonnavigable river, called for in a 
deed, conveys the land to the “thread of the stream,” and 
that rule is well grounded in the decisions of the courts, 
running back for many years.14 So too, that court holds 
that the owner of property on the bank of a meandered 
lake holds only to the water-line.15 Such ruling came about 
by reason of the fact that the state is supposed to own the 
waters of a lake to high-water mark.1¢ In the latter case 
the court says: “It is well settled in this state that grants 
by the United States, of lands bounded by a meandered lake 
or other permanent body of water, convey title to the 
natural shore of the body of water, while the title to the 
land which is under the water is in the state.” And this 
is the rule in that state irrespective of the size of the body 
of water.17 So too, it is the rule that each state determines 


13 McBride v. Whitaker, 65 Lake County, Wis. The defendant, 


Nebr. 137, 90 N. W. 966. 

14 Lampman vy. VanAlstyne, 94 
Wis. 417, 69 N. W. 171. 

15 The fact that one in posses- 
sion of land acquiesced in its be- 
ing flowed by the owner of a mill 
dam, under the supposition that 
the mill owner had the right of 
flowage, is not inconsistent with 
‘his claim of title, and will not 
prevent his possession from being 
deemed adverse. Lampman v. 
VanAlstyne, 94 Wis. 417, 69 N. 
W. 171. 

16 The Ne-pee-nauk Club is a 
club made up of members from 
Milwaukee and Chicago. It has a 
fine club-house situated at Mar- 
quette, Wisconsin. It is situated 
on Lake Apuckaway—a famous 
lake for duck hunting in Green 


~ 


Wilson, not a member of Ne-pee- 
nauk Club, claimed that Grand 
River was navigable and hence 
owned by the public and he had 
a right to hunt ducks from a boat 
on such lake and river. So held by 
court. Ne-pee-nauk Club v. Wil- 
son, 96 Wis. 290, 71 N. W. 661. 
17In the case of Ne-pee-nauk 
Club v. Wilson, 96 Wis. 290, 71 N. 
W. 661, the plaintiff owned a tract 
of land bordering on Mud Lake, 
an enlargement of Grand River, 
a small _ stream. Defendant 
claimed that plaintiff’s members 
had no right to exclude private 
individuals from fishing and hunt- 
ing from boats. The court held 
that the body of water, being 
some 50 or 60 rods in width at 
the point in question, was a 
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for itself to what extent it will retain and exercise its 
prerogative over lands under streams and bodies of water.1® 
This would seem to be founded on good reason and well- 
sustained by the authorities. “The question whether the 
lands or lots lying under the shoal water of the bay, and 
between the bank and navigable water, are the subject of 
private ownership, so that they can be conveyed in fee or 
otherwise, is a very important one, and has recently been 
much discussed, as well as the rights of riparian owners 
over the same, and out to navigable water.’’19 In Wisconsin 
“a yiparian owner upon a natural lake or pond takes only 
to the natural shore, or ordinary low-water mark thereof, — 
and that, distinguished from appropriation and occupation 
of the soil under the water, a riparian owner upon navigable 
water has a right (unless prohibited by local law) to con- 
struct in shoal water, in front of his land, proper wharves 


or piers in aid of navigation, and at his peril of obstructing 
it * * 20 


§ 164. Ponds.—A pond is a body of water naturally or 
artificially confined, and, usually, of smaller area than a 
lake.21,_ Webster defines a pond as, “A natural or artificial 
body of fresh water.” Ordinarily we think of a pond as a 
small body of water and not meandered, although this is 
not necessarily the case. It is said that the difference 
between a stream and a pond or lake is that in the latter 
case, the water is, in its natural state, substantially at 
rest.22, The rights of shore owners in the waters and beds 


navigable lake and defendant had 
a right to hunt and fish from 
boats thereon. 

18 Hardin v. Jordan, 140. U.\S. 
871, 35,L. ed. 428, 11 Sup. Ct. 808; 
McLennan y. Prentice, 85 Wis. 
427, 55 N. W.. 764, 

19 McLennan y. Prentice, 85 
Wis. 427, 55 N. W.. 764. 

20 Diedrich v. Northwestern 
Union R. Co., 42 Wis. 248, 24 Am. 
Rep. 899, cited in McLennan v. 


Prentice, 85 Wis. 427, 55, N. W. 
764. 

21 A body of water covering 
1,040 acres, 1,000 of which are 
owned by defendant, 40 by an- 
other person, is not a “private 
pond.” Peters v. State, 96 Tenn. 
682; 86.8; W. 399, 838 Lok. Aw114, 
See 49 C. J. P. 1079. 

22 Farnham, Waters, vol. 2, 
p. 1561; Trustees of Schools. v. 
Schroll, 120 Hil. 509, 12 N. E, 243, 
60 Am. Rep. 575. 
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of a pond depend on surrounding circumstances. The 
courts of New York have held that the rights of the shore 
owners in such case extend to the center df the pond. ‘This 
would seem to be founded on good reason and well-sustained 
by authorities.?3 This would seem to be the rule of reason. 
And evidently if a party owned land on every side of a pond 
he would own the entire pond and the bed thereof. In case 
of artificial ponds, the thread of the stream flowing through 
the pond is the boundary.24 But in Massachusetts the line 
of the shore of a natural pond is the boundary.2® This rule 
has been followed by some other states but the weight of 
authority and the better rule, as to natural ponds, is that 
the riparian owner takes to the center of the pond. By 
the common law and by the latest decisions of the land 
department of the United States government, the owner 
of land on the bank of a nonnavigable lake or pond takes to 
the center.2¢ ‘gee 


~§ 165. Lakes.—Webster. defines a lake as, “A large col- 
lection of water in a cavity or hollow,” Naturally there is 


23:Gouverneur. v. National Ice 
Co., 134 N. Y..3855, 31,N.°H..865; 
18 L. R.\A. 605, 30 Am! St. 669. 

24 Waterman v. Johnson, 13 
Pick. (Mass.) 261. 

The party or parties owning any 
part of the shore of the pond 
would, generally speaking, own 
to the center of the pond and, in 
the event one person owned the 
entire shore line, he would. own 
to the center of the pond and 
could control the entire body of 
water, bed of pond and the sur- 
face thereof. In fact such owner 
could exclude every person from 
the surface or bed of the lake or 
pond. Gouverneur v. National Ice 
Co., 134:N. Y. 355, 31 N. E. 865, 
18 L. R. A. 605, 30 Am. St. 669. 

25 Waterman. v. Johnson, 13 
Pick. :(Mass.) 261. This is: con 
trary to the general rule. ; 

Speaking generally the riparian 
owners of the shore around a pond 
own to the center of the pond, 


each a proportional amount de- 
pending on,the amount of shore 
owned by any one of them. Gou- 
verneur’ v. National Iee Co., 134 
INSSY0355, SIENS BP S6beiseke Rt 
A. 605, 30 Am. St. 669. 

26 Hardin: v. Jordan, 140 U.'S: 
871, 35°1ns'eds0428,)11 Sup Ct, 
808; Fuller v. Dauphin, 124 Ill. 
542; 16 IN. Bv917, 7-Amni'St. 3888; 
Lamprey v..State, 52 Minn. 181, 
58° Ny Wrillsd) 18 eRe A. 1670, 
88 Am. St. 541; Cook v. McClure, 
58 N. Y. 437, 17 Am. Rep. 270. 

The property involved in this 
case is a government lot contain- 
ing 23.9: acres located ona small 
lake. The courts of South Dakota 
lay down the law in such case as 
being: The owner of a lot: in 
such cases has title ‘to the center 
of the pond ior lake. This  deci- 
sion has by far the weight of rea- 
son and of the authorities. Olson 
v. Huntamer;,'6 S$. Dak. 364, 61 
N..WiI4A7T994. 4 
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a vast difference between a large lake and a small lake as 
to the rights of the riparian owners. Still shore owners of 
all lakes have certain well-defined rights which can not be 
taken away without just compensation. As we have seen 
the various jurisdictions do not agree as to the extent of 
the rights of riparian owners. It would seem that the 
better rule in the case of navigable lakes is that the riparian 
proprietor owns to low-water mark and of nonnavigable 
lakes that he owns to the center of the lake subject to the 
rights of the public to pass over and along the same. While 
the state in many jurisdictions is conceded to be the owner 
of the lakes and beds of lakes within its jurisdiction still 
the riparian owner may follow the receding waters of such 
lake to the center thereof. As to a division of the dry beds 
of a lake between the riparian owners the reader is referred 
to a subsequent chapter of this work.27 Should a lake lie 
between two states or nations the boundary line between 
them would be the center line of the lake, and each would 
have title to such center line.28 And it is said, that the 
sovereignty of the State of Wisconsin, extends to the center 
of Lake Michigan, and its laws, so far as they do not con- 
flict with the laws of the United States, are operative within 
such limits.29 The rule relative to the boundary between 


27 Post, ch. 14. This right is sup- 
ported by the greater weight of 
authority and upon reason. 

28 Thorson vy. Peterson, 10 Biss. 
530, 9 Fed. 517; The Sultana v. 
Chapman, 5 Wis. 454. 

In this respect the rule of the 
“preat seas” does not appear to 
apply. However the ships of all 
nations, by commity, sail the 
“Great Lakes.” It is evident, how- 
ever, that the United States and 
Canada, respectively have juris- 
diction over their own ships to 
punish for crime committed there- 
on while sailing the Detroit River. 
United States v. Rodgers, 150 U. 
S. 249, 37 L. ed. 1071, 14 Sup. Ct. 


109. 
Still the term “high seas,” as 
used in § 5846 U. S. Rev. Stat. is 


applicable to the open uninclosed 
waters of the Great Lakes be- 
tween which the Detroit River is 
a connecting stream. United 
State v. Rodgers, 150 U. S. 249, 
37 L. ed. 1071, 14 Sup. Ct: 109. 
See U. S. Ci, Tit. 48, §§ 451, 455 
(9A, F. C. A., tit. 43, §§ 451, 455.) 
The term “high seas” no longer 
appears in R. S. $5846 (7, F. C. 
A., tit. 18, § 455) but does appear 
in’ 7, MiG. Ay, tits 18, 45% 

29 “Wisconsin extends to the 
middle of Lake Michigan; and its 
laws, so far as they do not conflict 
with those of the United States 
regulating commerce and naviga- 
tion, are operative within such 
limits.” Bigelow v. Nickerson, 70 
Bees AS ie Ca Capae leas ideas 
336. 
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states and nations may be changed by treaty, by prior dis- 
covery and possession, and by cession of the sovereign power 
and the “‘three-mile” limit is not usually applicable to such 
lakes.°° The navigation of the lake is open to both nations, 
but each may enforce its own laws so far as its territorial 
limits go.31 In the Ohio case the court held that the 
northern boundary of the State of Ohio was at the line ' 
fixed between the United States and Canada and that the 
jurisdiction of the state extended to that point for the 
preservation of peace and the punishment of crime. 

“The boundary line between the United States and Canada 
through Lake Erie is the northern boundary of this state 
(Ohio) and its jurisdiction extends to that line.’’32 


§ 166. Navigable rivers—Public highways.—By the Act 
of May, 1796, amended by Act of March, 1803, the Congress 
of the United States provided that: ‘All navigable rivers, 
within the territory occupied by the public lands, shall 
remain and be public highways; and, in all cases where the 
opposite banks of any streams not navigable belong to 
different persons, the stream and the bed thereof shall 
become common to both.”3? Evidently this act applies to 
streams running through public lands only. So, also plainly, 
the common-law rule as to riparian ownership applies to 
nonnavigable streams so situated but not to navigable 
streams. The latter are public highways under the act.?4 


30 Three-mile limit is not usual- 
ly applicable to the waters of the 
Great Lakes. The “three mile” 
rule applies to a part of the sea 
adjacent to the land of a nation, 
and it is supposed that such na- 
tion, and it has been held, that 
such nation has rights in such 
waters superior to other nations 
using the high seas within such 
limit. Illinois Central R. Co. v. 
Illinois, 146 U. S. 387, 36 L. ed. 
1018, 13: Sup. Ct. 110, 

31 Farnham, Waters, vol. 1, p. 
28. 

The navigation of the Great 
Lakes is open to Canada and 


United States but each may en- 
force its own laws. This is the 
general rule. Edson v. Crangle, 
62 Ohio St. 49, 56 N. E. 647. 

32 The navigation of the Great 
Lakes is open to Canada and the 
United States but each may en- 
force its own laws on boats of 
its nationals. Edson v. Crangle, 
62 Ohio St. 49, 56 N. E. 647. 

33 U. 8. C., Tit. 48, § 981 (9 A, 
Pe Ge As, tit74355§ 9381); 

34 Shively v. Bowlby, 152 U. S. 
1, 38 L. ed. 331, 14 Sup. Ct. 548. 

Navigable streams are general- 
ly public highways. The general 
rule is that the owner of land 
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But the owners of lands on opposite banks of nonnavigable 
streams, under this section, are deemed to hold in severalty 
to the thread of the stream.*5 This section makes the 
rivers public highways free from the interference of riparian 
owners and still such owners have their rights to the bed 


of the stream subject to the public interests.?¢ 


§ 167. In some jurisdictions state owns beds of navi- 
gable rivers below high-water mark.—Upon the territory 
becoming a state, such state became the owner of the 
navigable streams and beds thereof below high-water mark 
and it exercises its sovereign rights over the same, subject 
to the rights of the people, for commercial purposes.37 At 
common law the beds of streams, not navigable, belonged 
to the riparian owner but the beds of navigable streams, 
being only those in which the tide ebbs and flows, belonged 
to the state.28 It must be remembered, therefore, at com- 
mon law comparatively few streams were navigable. 


“Many of the States of the United States have held to 
the common-law test of. the navigability of rivers, and to 
the doctrine that only those rivers are navigable in a legal 
sense in which the tide ebbs and flows; and there has been 
much discussion and conflict of authority upon this ques- 
tion, a majority in number, perhaps, of the courts of last 
resort maintaining the common-law doctrine. But the more 
reasonable test, as we conceive, of the navigability of a 


river is its use as a navigable stream, or its capability of 


adjacent to navigable streams has 
a right to build docks adjacent to 
such ‘stream and on the shore 
of his property. St. Paul & P. R. 
Co. v. Schurmeier, 7 Wall. (74 U. 
$:)2272, 19 Lved. 74. 

35 Indiana v. Milk, 11 Fed. 389. 

36 Tt will be seen that rivers are 
deemed to be public highways but, 
nevertheless, subject to the rights 
of shore owners along the banks: 
The rights of shore owners differ 
in different states. The rule seems 
to be fair as between the owner 


of the lands along the shore and 
the rights of the public to nav- 
igate such waters. Johnson v. 
Johnson, 14 Idaho 561, 95 Pace. 499, 
241. R. A. (N:'S.) 1240. 

37 Barney v. Keokuk, 94 U. S. 
824, 24 L. ed. 224; State v. Nolegs, 
40 Okla. 479, 139 Pac. 943; State 
v. Muncie Pulp Co., 119 Tenn. 47, 
104 8S. W. ‘437. 

38 St. Louis, Iron Mountain & 
Southern R. Co. v. Ramsey, 538 
Ark. 814; 8 L: R. A. 559, 22 Am. 
Sti 195. 
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_ being used as such.”8® While many of the states retain the 
common-law rule, in others it is rejected as being inappli- 


cable to the large fresh water rivers of the United States.4° 


The Nebraska court retaining the common-law rule of 
navigability because the state statute had adopted so much 
of the common law of England as was not inconsistent with 
the constitutions or statutory law of the state, held that 
riparian owners on Missouri River held to middle of the 
stream subject to the right of navigation and said, ‘Much 
reasoning has been indulged in, based upon the apparent 
disproportion of the rivers of England and America, to 
show the necessity of abrogating the common-law rule on 
account of the actual navigability of our rivers above tide 
water. However, the rule of the common law has been 
adopted in Connecticut, Delaware, Georgia, Illinois, Ken- 
tucky, Maine, Maryland, Massachusetts, Michigan, New 
Hampshire, New Jersey, partly in New York, and in Ohio, 
South Carolina, and Wisconsin. It is rejected in Pennsyl- 
vania, Virginia, North Carolina, Alabama, Florida, Texas, 
Tennessee, Iowa, Kansas, Minnesota, Missouri, Oregon, 
Nevada and California.’’*! 

The Arkansas court in supporting its stand that the 
common-law rule did not apply said, “While in England the 
ebb and flow of the tide is the most convenient, certain and 
usual test of the navigability of rivers, as the tide in fact 
does ebb and flow in all its navigable rivers,—it is wholly 
inapplicable in this country, where there are large fresh 
water rivers thousands of miles long, flowing almost across 
the entire continent, bearing upon their bosom the com- 


39 St. Louis, Iron Mountain & 
Southern R. Co. v. Ramsey, 53 
Ark. 314, 8 L. R.A. 559,22; Am. 
St. 195. 

40 Cooley v. Golden, 117 Mo. 83, 
43, 23.S. W. 100, 21 L. R. A. 300. 


See also McManus v. Carmichael, . 


8 Iowa 1; State v. Longfellow 
(Mo.), 69 S. W. 374. See post, 
§ 330. 


41 Kinkead v. Turgeon, 74 Nebr. 
578, 580, 109 N. W. 744, 7 L. R. A. 
(N. S.) 316, 121 Am. St. 740, 13 
Ann. Cas. 48, 46, setting aside 
former opinion in 74 Nebr. 573, 
104 N. W. 1061, 1 L. R. A. (N. S.) 
762, 138. Ann. Cas. 48. 
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merce of the outside world in part, as well as of the con- 
tinent.”’ #2 

In our opinion, there are good grounds for both positions. 
However, it will be noted that practically all of the states 
hold that the riparian owner will hold the alluvial forma- 


tions and his boundary will follow the stream as it recedes. 


§ 168. State owns the beds of lakes.—The title and the 
dominion of the beds of the Great Lakes belong to the state 
adjacent to which the same is located.43 The same rule is 
applied to beds of Great Lakes as applied at common law 
to the bed of tide waters.44 Riparian owners along the 
Great Lakes own only to the meander line.*5 And it is held, 
in Wisconsin, that submerged land along a lake belongs to 
the state in trust for the people of the state.*6 And it is 
the law that the interior department can not grant title to 
private parties of land covered by a navigable lake and such 
patent to that extent would be void. The patentee would 
take only to the water’s edge.47 In the latter case the 
court says: “In this state it has been repeatedly held that 
the riparian proprietor upon navigable lakes and ponds 


takes title of the land only to the water’s edge.’’48 


42 St. Louis, Iron Mountain & 
Southern R. Co. v. Ramsey, 53 
Ark, 314, 8 L. R. A. 559, 22 Am. 
St. 195. 

43 People ex rel. Moloney v. 
Kirk, 162 Ill. 188, 45 N. E. 880, 53 
Am, St. 277; State v. Venice of 
America Land Co., 160 Mich. 680, 
2 BeeNi Vere (cOs 

44 Chicago Transit Co. v. Camp- 
bell, 110 Ill. App. 366. 

45 Ainsworth v. Munoskong 
Hunting & Fishing Club, 159 
Mich. 61, 123 N. W. 802. 

46 Priewe v. Wisconsin State 
Land & Imp. Co., 98 Wis. 534, 67 
NeW Oil8irs3: ee RevAn 645) Wal= 
low River Club v. Wade, 100 Wis. 
86,76 N. W. 273, 42 L. R. A. 305. 

“Riparian owners along the 
Great Lakes own to the meander 
line, outside of which the title is 
in the State in trust for its citi- 


And it 


zens.” Ainsworth v. Munoskong 
Hunting & Fishing Club, 159 
Michs61e. 123 NeW 802. 

“Submerged lands of meandered 
lakes within the boundaries of 
this state belong to the state in 
trust for public use substantially 
the same as submerged lands 
under navigable waters by the 
rules of the common law, and the 
state can not part with such title 
to the detriment of such trust.” 
Pewaukee v. Savoy, 103 Wis. 271 
79 N. W. 436, 50 L. R.A. 8386, 
74 Am. St. 859. 

47 Mendota Club v. Anderson, 
101 Wis. 479, 78 N. W:<185; 

48 Delaplaine v. Chicago & N. 
Wi tR2iGo:, -425Wiset 214, -24seAm* 
Rep. 3886; Priewe v. Wisconsin 
State Land & Imp. Co., 93 Wis. 
ro CiMINi a Wie OSs Sonic. ahvgeene 
645. 
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is the law that the state and the national government 
are powerless to convey the beds of lakes, and such a 
conveyance is inoperative as to all such lands.49 So, too, 
the title to the bed of Lake Michigan, below high-water 
mark, is in the state.°° And whether the title of the pro- 
prietor of lands bordering on a navigable river extends to 
high-water mark, low-water mark, or the middle of the 
stream must be determined by the laws of the state where 
the land lies.51 

That is, the principle prevails that, after a state has been 
created, it is endowed with the power to legislate with refer- 
ence to the waters of that state and also to the beds of the 
rivers of that state subject to the right to navigate those 
waters by the federal government. 

Then, too, as we have seen, riparian owners of lands 
bordering on the rivers and lakes of the state, in some 
states own the beds thereof subject to the right of naviga- 
tion by the public. 


§ 169. Low-water mark is the boundary in some states. 
—It will be seen, by an examination of the authorities, that 
the courts are at variance as to whether the owner of the 
shore of a navigable lake or stream takes to high-water 
mark or low-water mark, or in fact, to the thread of a 
stream, if a stream. Many courts hold that the owner of 
land bordering on a navigable stream takes to low-water 
mark,.®2 The reason for this difference undoubtedly is 
traceable to the old common-law idea of navigability as 
suggested in section 167. 


49 Tllinois Steel Co. v. Bilot, 109 state. Kaukauna Water Power 


Wis. 418, 84 N. W. 855, 85 N. Ww. 
402, 83 "Am. St. 905. 

50 Beck Co. v. Milwaukee, 139 
Wis. 340, 120 N. W. 293, 1381 Am. 
St. 1061. 

51 The student should, first of 
all, ascertain whether or not the 
courts of the particular state have 
decided the question. If so that 
decision is final until set aside by 
a decree of the courts of such 


Co. v. Green Bay & M. Canal Co., 
TAQ SURES? 25 4es5 red, 1004, 
Sup. Ct. 173. 

52 Webb v. Demopolis, 95 Ala. 
LLG SP So. 28 2a: RewAs 62: 
Stinson v. Butler, 4 Blackf. (Ind.) 
285; Schurmeier v. St. Paul & P. 


R. Co., 10 Minn. 82, 88 Am. Dec. 
59, affd. 7 Wall. (74 U. S.) 272, 
19 L. ed. 74. 
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§ 170. May hold to water’s edge.—Other states hold that 
the riparian owner on a navigable stream owns to the 
water’s edge.®3 Other courts hold that the owner may hold 
to the “thread of the stream.’’5+ So also, a patent from the 
government which makes the margin of a stream, navigable, 
in fact, the boundary, conveys title to the water’s edge.°® 
And a grant of land by the United States adjoining an 
unnavigable lake, under a state law where riparian owners 
take to the water’s edge, would not transfer land lying 
under the water of the lake.5¢ And where land bounded 
by a navigable river, has been surveyed, the river mean- 
dered, the owner holding under a patent from the United 
States will take only to the bank.57 And the grantee in a 
deed or patent along the Mississippi River in the State of 
Missouri takes to the water’s edge only.58 The reader will 
do well to carefully study the cases cited herein. 


§ 171. May take to thread of stream.—We come now to 
a consideration of a third class of cases from another group 
of states. As heretofore suggested, it is held in many 
states that title of a riparian owner to land bordering on a 
stream not navigable at common law but navigable in fact, 


extends to the middle or thread of the stream.®? 


53 Cox v. Arnold, 129 Mo. 3387, 
31 S. W._592,, 50.Am. St. 450; 
Frank v. Goddin, 193 Mo. 390, 91 
S. W. 1057, 112 Am. S$t./498. 

54 Post, § 171. 

55 Packer v. Bird, 137 U. S. 661, 
34 L. ed. 819, 11 Sup. Ct. 210. 

Of course “water’s edge” means 
just that, i.e., the “edge” of the 
water, as it rises and falls, de- 
pending on the rise and fall of 
the body of water. Evidently this 
would not transfer land “under” 
the water. Marshal Dental Mfg. 
Co. v. State, 226 U. S. 460, 57 L. 
ed. 300, 33 Sup. Ct. 168. 

56 Marshal Dental Mfg. Co. v. 
State, 226 U.S. 460, 57 L. ed. 300, 
83 Sup. Ct. 168; State v. Jones, 
148 Iowa 398, 122 N. W. 241. 


Of course, 


57 Wood v. Fowler, 26 Kans. 
682, 40 Am. Rep. 330. 

58 Where the state takes to the 
water’s edge, clearly the patent 
or transfer can not go beyond that 
limitation. Cooley v. Golden, 117 
Mo. 33, 23'S. W. 100, 21 L. R.A. 
300. 

59 St. Louis v. Rutz, 188 U.S. 
226, 34a. ced. 9Aly4 lle Supy Ct 
337; Middleton v. Pritchard, 38 
Seam. (Ill.) 510, 38 Am. Dec. 112; 
Braxon v. Bressler, 64 Ill. 488; 
People ex rel. Deneen v. Eeonomy 
Light & Power Co., 241 Ill. 290, 89 
N. E. 760; Webber v. Pere Mar- 
quette Boom Co., 62 Mich. 626, 30 
N. W. 469; Walker v. Board of 
Public Works, 16 Ohio 540; Mari- 
ner v. Schulte, 138 Wis: 692; Green 
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this must be taken to mean subject to the right of the 
public to pass over and along the stream. A riparian 
owner of lands on a nonnavigable lake has right to the land 
as the water recedes, within the boundaries of the sub- 
division conveyed in some states.®°°* And land conveyed by 
the federal government without reservation on a navigable 
stream carries title to the middle line of the stream, we are 
told.64. We, too, find the Supreme Court of Nebraska hold- 
ing: “That the rights of riparian owners upon the Missouri 
River to land formed by accretion are the same as if the 
river were not navigable.’’®2 And the Michigan court has 
held that a riparian owner on a stream navigable only in a 
modified sense for floating logs and lumber presumably owns 
to the center of the stream.*? The Wisconsin court holds 
that a riparian proprietor on a navigable river—the Missis- 
sippi—in that state has absolute title to the land to the line 
of ordinary high-water mark; but as incident thereto, sub- 
ject to the public rights, he owns to the center of the stream 
by the grace of the state, and the size of the river makes no 
difference in the right.64 And where that river is a boundary 
between that state and another state, the riparian owner 
in that state owns to the boundary of the State of Wisconsin, 


Bay & M. Canal Co. v. Telulah 
Paper Co., 140 Wis. 417, 122 N. W. 
1062. 

“A yiparian proprietor on a 
fresh water stream, whether nav- 
igable or nonnavigable, takes title 
to the thread of the stream.” Lat- 
tig v. Scott, 17 Idaho 506, 107 Pac. 
47. 

60 Stoner v. Rice, 121 Ind. 51, 22 
N. E. 968, 6 L. R. A. 387. 

61 The practitioner will note the 
reasonable construction placed on 
the language used in the grant. 
Butler v. Grand Rapids & I. R. 
Co., 85 Mich. 246, 48 N. W. 569, 24 
Am. St. 84; Franzini v. Layland, 
120 Wis. 72, 97 N. W. 499. 

62 Gill v. Lydick, 40 Nebr. 508, 
59 N. W. 104; Kinkead v. Turgeon, 
74 Nebr. 578, 580, 109 N. W. 744, 


We Agactvs) Ae CN Ss) Od Ose eae Att eS Us 
740, 138 Ann. Cas. 48, 46, setting 
aside former opinion in 74 Nebr. 
DiS, LOA Nee Wie HOGI. seme hema 
(N. S.) 762, 18 Ann. Cas. 43. 

63 Attorney-General v. Evart 
Booming Co., 84 Mich. 462. 

In construing the meaning of 
the word “navigable” in a descrip- 
tion in an instrument the court 
will be liberal in so doing and not 
narrow. In other words it will 
not be moved by the amount of 
goods carried or the size or kind 
of boat floated. It is sufficient if 
the stream will float a small boat 
or perchance float logs. The Mon- 
tello;l Walle (784U. S2)'411--20 
L. ed. 191. 

64 Franzini v. Layland, 120 Wis. 
ips) OM MeN aN 9. 
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that is to the center line of the main channel of that river.* 

“x * * the true line in navigable rivers between the 
states of the Union which separates the jurisdiction of one 
from the other is the middle of the main channel of the 
‘river. Thus the jurisdiction of each state extends to the 
thread of the stream, that is, to the ‘mid-channel,’ and, if 
there be several channels, to the middle of the principal 
one, or, rather, the one usually followed.’’®* Still it is held 
that a riparian owner on a navigable stream has only a 
qualified title to the bed of such stream.*7 Navigability in 
fact for products of the forest, field or commerce, for regu- 
larity recurrent annual periods has, in one state been held 
sufficient to constitute a stream navigable.®§ 


§ 172. The owner of the shore owns unsurveyed islands. 
—In those states where the patentee’s title, by virtue of 
the rulings of the courts, extends to the thread of the 
stream it includes an unsurveyed island within such limits, 
and the federal government can not divest such title to the 
island by a subsequent survey and patent to another, in 
the absence of a showing that it was left unsurveyed by 
fraud or mistake.®® 


In the case of Chandos v. Mack cited herein, the facts 
briefly were that the plaintiff was the owner of Lots 8 and 4 
in a certain section, on the west bank of the Wisconsin 
River; that between the west bank and the thread of the 
river, the main channel thereof, there was an island some 
1,250 feet long and 70 to 300 feet wide, lying lengthwise 
of the river. This island had never been surveyed by the 


65 Franzini v. Layland, 120 Wis. 
(2 OH alg We 4995 

66 Towa vy. Illinois, 147 U. S. 1, 
Of aly Ed OD, 13) SUP OtaasoO. 

67 Diana Shooting Club v. Hust- 
ing, 156 Wis. 261, 145 N. W. 816, 
Ann. Cas, 1915C, 1148. 

68 Olson y. Merrill, 42 Wis. 203; 
Weatherby v. Meiklejohn, 56 Wis. 
73, 18 N. E. 697; Falls Mfg. Co. 
v. Oconto River Imp. Co., 87 Wis. 


184, 58 N. W. 257; Bloomer v. 
Bloomer, 128 Wis. 297, 107 N. W. 
974. 

69 Grand Rapids & I. R. Co. v. 
Butler, 159 U. S. 87, 40 L. ed. 85, 
15 Sup. Ct. 991, aff’g 85 Mich. 
246, 48 N. W. 569, 24 Am. St. 
84; Chandos vy. Mack, 77 Wis. 578, 
46 N. W. 803, 10 L. R. A. 207, 20 
Amy ost. 39) 


169 § 173 


STREAMS, LAKES, AND PONDS 
government. Other islands in the immediate vicinity had 
been surveyed. This island was shown on the government 
plat on file. The plaintiff claimed the island by reason of 
his riparian rights to the thread of the stream. Upon a 
careful consideration of the case the court held that the 
island belonged to the plaintiff. The court says in that 
ease: “The inference certainly is very strong, when the 
government leaves a small island in a navigable river, lying 
between the shore and the middle of the stream, unsurveyed, 
and sells all the surveyed islands, and all the lands on both 
sides of the river, that it intends to abandon all right to 
such unsurveyed island, and let it pass to the riparian 
owners of lands on the river as an incident to its grant.”7° 
Other cases are to the same effect.71 And the Michigan 
court holds similarly.72. But if title to the soil under 
navigable waters is in the state, the right of the public to 
hunt on such waters exists.78 


§ 173. Where lake is a boundary.—It is said that ripa- 
rian rights on the Great Lakes are the same, in theory, as 
upon navigable streams and there is no such thing as high- 
and low-water mark in the State of Michigan. And it is 
said that the submerged lands are appurtenant to the 
upland so far as their limits can be identified; but the state 
law governs as to such rights. The state can forbid any 
erections in navigable waters and navigable streams and 
on the Great Lakes.74 And it is held in that state that the 
title of the riparian owner extends to the middle line of 
the lake or stream of the inland waters.7> And the soil 


70 Farris v. Bentley, 141 Wis. 
671, 124 N. W. 1003. 

71 Hobart v. Hall, 174 Fed. 433, 
aff’d 186 Fed. 426, 108 C. C. A. 
348. 

72 Church v. Case, 
554, 81 N. W.. 334. 

73 Diana Shooting Club v. Hust- 
ing, 156 Wis. 261, 145 N. W. 816, 
Ann. Cas. 1915C, 1148. See also 
Ainsworth v. Munoskong Hunting 


122 Mich. 


& Fishing Club, 153 Mich. 185, 
116 N. W. 992,17 L. R. A. (N. S.) 
1236, 126 Am. St. 474, 15 Ann. 
Cas. 706. 

74 Lincoln vy. Davis, 53 Mich. 
375, 19 N. W. 108, 51 Am: Rep. 
116. 

75 Webber v. Pere Marquette 
Boom Co., 62 Mich. 626, 30 N. W. 
469. 
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under the waters of inland lakes of that state belongs to 
the riparian owners and does not belong to the state.7® It 
is also held that private ownership of lands bounded on 
navigable fresh water is not restricted to the meander 
line.77. But in the State of Minnesota where a lake is 
navigable in fact the riparian owners take fee to the 
water’s edge only. However, if the lake was nonnavigable 
in fact the riparian owner would take to the center of the 
lake.78 But even in that state the riparian owner is entitled 
to all accretions and would hold to the water’s edge.79 

In the case of Hanson v. Rice, note 79, the question for 
decision was as to the boundary between Lots 2, 4, 6 and 7_ 
of section 4 of a certain township.’ Plaintiff owned Lot 7 
and the defendant was the owner of Lots 2 and 4 of the 
same section. Fig. 31. The government meander line is 
shown some distance from the actual shore line of the lake 
and was so run at the time of the original survey. The 
lower court held that the line E-F was the boundary be- 
tween plaintiff and defendant but the higher court reversed 
this and held that the riparian owners took to the center 
of the lake and could not be cut off from the water. While 
the appellate court does not undertake to decide in advance 
the exact lines of division to be run, yet it does hold that 
the lines of boundary should converge toward the center 
of the lake something along the order shown in the diagram. 
If so divided “A”? would represent the line between Lots 2 
and 4; “B” the line between Lots 4 and 6, and “C” the line 
between Lots 6 and 7, and “‘D” the line between Lots 7 and 8. 
This would, to our mind, make an equitable division of the 
accretion or, which is the same thing, the land between the 
meander line and the actual shore of the lake. Such divi- 
sion would be founded on the great weight of authority and 


76 Clute v. Fisher, 65 Mich. 48, 79 Hobart v. Hall, 174 Fed. 4338, 


31 N. W. 614. aff'd 186 Fed. 426, 108 C. C. A. 
77 Lorman v. Benson, 8 Mich. 348; Hanson v. Rice, 88 Minn. 2738, 
18, 77 Am. Dec. 4835. 92 N. W. 982. 


78 Lamprey v. State, 52 Minn. 
18d 53 Ne Welso. Le. la aeAG 
670, 88 Am. St. 541. 
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would be equitable to all of the riparian owners. This seems 
to be the main consideration in a division of accretion, 
alluvial, “made land,” dock privileges, or the dry beds of 


Fig. 31 


lakes. For an extensive discussion of this branch of the 
work the reader is referred to a subsequent chapter of the 
book.8° 


80 Post, ch. 14, § 277; Security be noted that fraud was the basis 
Land & Exploration Co. v. Burns, of the upset of the original gov- 
87 Minn. 97, 91 N. W. 304, 63 L. ermment survey therein). 

R. A. 157, 94 Am. St. 684 (it will » 


CHAPTER 10 
EXCESS AND DEFICIENCY 


Section. Section. 

174. Scope. 184. Excess or deficiency pre- 
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tiers of sections. not to be apportioned. 
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township. falls on fractional lots. 
179. Excess and deficiency appor- 191. Deeds executed by same 
tioned. grantor at same time. 
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182. Hold in proportion to widths 196. Dimensions; each lot, except 


granted. one irregular lot, declared. 
183. Apportioned among all of the 197. Permanent monuments must 
lots. not be moved in apportion- 


ing excess or deficiency. 


§ 174. Scope:-—The surveyor is daily confronted with 
some exceedingly nice questions, which arise with reference 
to the excess or deficiency of certain lines or tracts, shown 
by recent measurements, as compared with the original 
measurements. Very often these questions are difficult of 
solution and the surveyor is in doubt as to the proper man- 
ner of apportioning such excess or deficiency. However, 
the courts have spoken plainly on the various phases of 
this most interesting subject, as the following pages will 
show. 


We can refer only to a few of the decided cases in the 
several jurisdictions. We have selected some of the most 
difficult and have tried to cover the subject in a general way 
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so as to aid the professions in solving the many perplexing 
propositions which may arise in actual practice. 

Of course every surveyor and attorney is familiar with 
the general rule that any excess or deficiency of a line found 
by a recent measurement, must be distributed between the 
several subdivisions of that line in proportion to the original 
measurement. But the professions can not follow this rule 
blindly, as there are many variations and some apparent 
exceptions. 

Some confusion has arisen with the courts in connection 
with the disposition of excess or deficiency in a resurvey 
of sections bordering on the north or west sides of a town- 
ship, and especially on the half of the section on the north 
and west sides thereof. It must be remembered that any 
excess or deficiency in such cases must be distributed over 
the entire distance between known points according to the 
original government measurement. If the original measure- 
ment was 39 chains and the recent measurement was 41 
chains it would not do to place the 1/16th corner 20 chains 
from the 1/4 corner (recent measurement) but it would 
have to be apportioned “according to original measure- 
ment.” This 1/16th corner should, therefore, be placed 20 
chains, original measurement, from the 1/4 corner or 
21.02 1/2 chains recent measurement. The professions 
should remember this. The reader is referred to a later 
section in this chapter for a discussion of this branch of 
the subject. 


§ 175. Excess or deficiency apportioned to several sub- 
divisions.—The Supreme Court of Nebraska lay down the 
rule with reference to excess and deficiency as follows: “On 
the line of the same survey and between remote corners, the 
whole length of which is found to be variant from the length 
called for, it is not to be presumed that the variance was 
caused from a defective survey of any part, but it must be 
presumed, in the absence of circumstances showing the 


1 Post, § 176. 
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contrary, that it arose from imperfect measurement of the 
whole line, and such variance must be distributed between 
the several subdivisions of the line in proportion to their 
respective lengths.’’? 

This is the general rule but there are many variations, as 
applied to different conditions. It must also be remembered 
that to invoke this rule in establishing the boundaries be- 
tween the several subdivisions of the variant line, such 
boundary lines and the monuments originally established 
must be lost or obliterated. Various jurisdictions have held 


substantially to the Nebraska rule enunciated above.? Of 


2 The above quotation from the 
case of Brooks v. Stanley, 66 Nebr. 
826, 92 N. W. 1018, is.a most con- 
cise and accurate statement of the 
general rule pertaining to the dis- 
tribution of the excess or defi- 
ciency of a line or lines in a desig- 
nated survey. The rule is simple 
and understandable, easily re- 
membered and applied. We do 
not wish to convey the idea there 
are no “hard nuts to crack” in the 
application of such rule. How- 
ever, common sense, and a careful 
study of the particular problem 
will solve most any situation. 

The court, in its opinion, said: 
“Tn the present instance, the north 
line of the northeast quarter be- 
ing an even 40 chains in length, 
while the north line of the north- 
west quarter is but 39.42 chains, 
the excess of 94 links should be 
divided between them in the pro- 
portion of 40 to 39.42. This rule, 
we think, is established by the 
weight of authority, and to our 
minds is the more equitable,” cit- 
ing, among other cases, Miller v. 
Topeka Land Co., 44 Kans. 354, 
24 Pac, 420; O’Brien v. McGrane, 
27 Wis. 446. 

3 Francois v. Maloney, 56 Ill. 
399; Martz v. Williams, 67 Ill. 
306; Clayton v. Feig, 179 Ill. 534, 
54 N. E. 149; Bailey v. Chamblin, 


20 Ind. 83; Bennett v. Simon, 152 


Ind. 490, 538 N. E..649; McAlpine 
v. Reicheneker, 27 Kans. 257; 
Smith v. Prewit, 2 A. K. Marsh. 
(Ky.) 155; Respass v. Parmers, 5 
J. J. Marsh (Ky.) 648; Coppin v. 
Manson, 144 Ky. 634, 1389 S. W. 
860; Brown v. Gay, 38 Greenl. 
(Maine) 126; Witham v. Cutts, 4 
Greenl. (Maine) 381; Wyatt v. 
Savage, 11 Maine 429; Lincoln v. 
Edgecomb, 28 Maine 275; Long vy. 
Merrill, 24 Pick. (41 Mass.) 157; 
Quinnin v. Reimers, 46 Mich. 605, 
10 N. W. 35; Anderson v. Wirth, 
TST. Micha 183.0 Name Venlo ie 
Porter v. Gaines, 151 Mo. 560, 52 
S. W. 876; Maysville v. Truex, 
235 Mo. 619, 189 S. W. 390; Wolfe 
v. Scarborough, 2 Ohio St. 361; 
Marsh v. Stephenson, 7 Ohio St. 
264, 70 Am. Dec. 72; Parks v. 
Boynton, 98 Pa. 870; Welder v. 
Carroll, 29 Tex. 317; Sellers v. 
Reed, 46 Tex. 877; Knippa v. Um- 
lang (Tex.), 27 S. W. 915; Ware 
v. McQuinn, 7 Tex. Civ. App. 107, 
26S. W. 126; Austin v. Espuela 
Land & Cattle Co. (Tex. Civ. 
App.), 107 S. W. 1188; Johnson v. 
Knippa (Tex. Civ. App.), 127 S. 
W. 905; Booth v. Clark, 59 Wash. 
229, 109. ~“Paes* 3806," Ann. Gass 
1912A, 1272; O’Brien v. McGrane, 
27 Wis. 446; Pereles v. Magoon, 
78 Wis. 27, 46 N. W. 1047, 23 Am. 
St. 389; Lewis v. Prien, 98 Wis. 
87, 73 N. W. 654. 
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course the student should remember that wherever the 
original corners are to be found they must prevail, even 
though distances do not appear to be regular. 

In the absence of any agreement or question of title by 
adverse possession, a shortage, resulting from the fact that 
the commissioners over-estimated the acreage of the tract 
to be partitioned will not be allowed to fall upon one of the 
two tracts set off but will be apportioned between them and 
the division line located accordingly. 


4 Clayton v. Feig, 179 Ill. 534, 
54 N. E. 149. 


Where by the terms of a will it 
is clear that the testator intended 
to devise all of a tract of land to 
certain persons, and the tract is 
found to contain more acres than 
the will calls for, as shown by the 
sum of the acres devised to dif- 
ferent persons, the excess will be 
apportioned among the devisees in 
proportion to the number of acres 
named for each in the will. Ben- 
nett v. Simon, 152 Ind. 490, 53 
N. E. 649; Porter v. Gaines, 151 
Mo. 560, 52 S. W. 3876. 


“Tf the actual computed sum of 
the length of the several allot- 
ments as given exceed the length 
of the tract partitioned, it will be 
construed that the decree means 
that, upon the hypothesis that the 
entire length of the whole tract is 
as stated, then the length of each 
assignment shall be as given; but 
if it be less, then the assignments 
of allotments must lose in like 
proportion.” McAlpine v. Reich- 
eneker, 27 Kans. 257. 


“Two deeds executed at the 
same time, by the same vendor, 
each calling for the line of the 
other as a division line; and call- 
ing for land within, but on oppo- 
site sides of the same survey, will 
be held to convey the entire tract, 
whether it be greater or less in 
quantity than estimated. Such 
excess must be divided between 


the two in proportion to the quan- 
tity owned by each, irrespective of 
value * * *.” Sellers v. Reed, 
46 Tex. 877. 

In Booth v. Clark, 59 Wash. 229, 
109 Pac. 805, Ann. Cas. 1912A, 
1272, the court said: “Block 6 
consists of Lots 4, 5, and 6, and 
upon the official plat these lots oc- 
cupy the entire space between the 
North line of the addition and the 
street next south therefrom. These 
lots each are marked upon the 
plat as being 50 feet wide, and 
there is nothing upon the face of 
the official plat indicating that 
any deficiency or excess should be 
taken from or added to any var- 
ticular lot. So even if there is 
an excess of four and one-half 
feet in the length of this block, no 
part of such excess would fall out- 
side of any particular lot, there- 
fore any such excess should he 
apportioned among them.” 

In locating a lost extension cor- 
ner of an inside lot in a block the 
rule “is to start at the nearest 
known point on one side of the 
lost corner, on the line on which 
it was originally established; to 
then measure to the nearest 
known corner on the other side, on 
the same line; then, if the length 
of the line is in excess of that 
called for by the original survey, 
to. divide it between the tracts 
connecting such two known points, 
in proportion to the lengths of the 
boundaries of such tracts on such 
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In a case where the terms of a will devised all of a tract of 
land to persons named in severalty, and it was found, upon 
a survey being made, that there was an excess of acreage 
over the amount called for in the sum total of all devises, 
it was held that the excess would be apportioned to all of the 
devisees according as the amount each was to have received 
was a part of the whole. And where there is an excess or 
deficiency in the actual land platted into lots and blocks, 
with intervening streets, and the original monuments indi- 
cating the limits of the lots have disappeared, each block 
should, if possible, be treated as distinct, and the shortage 
or surplusage apportioned among the lot owners, except in 
so far as possession has fixed the limits.6 And in an action 
for the partition of a tract of land among several owners, 
in which judgment for partition was rendered by the court, 
and afterwards a survey was made, and thereafter all 
monuments and corners being lost, the court held, in a 
survey to determine the true boundary lines between the 
several tracts, that the main tract should be divided by 
apportioning the entire tract to all of the owners according 
to their respective holdings as adjudged, and that no one 
of the owners should be allowed any advantage over others 
in the division of excess acreage.7 


§ 176. Excess or deficiency in north half of section in 
northern tier of sections in a township.—As heretofore inti- 
mated some confusion has arisen in applying this principle 
to sections in the northern tier of sections in a township, 


line, as given in such survey.” 
Lewis v. Prien, 98 Wis. 87, 73 N. 
W. 654. See also Racine v. J. I. 
Case Plow Co., 56 Wis. 539, 14 N. 
W. 599; Miner v. Brader, 65 Wis. 
BB AW Ne Wie Bile 


and blocks with intervening 
streets, and the original monu- 
ments indicating the limits of the 
lots have disappeared, each block 
should, if possible, be treated as 
distinct, and the shortage or sur- 


5 Bennett v. Simon, 152 Ind. 490, 
53 N. E. 649. 

6In the case of Anderson v. 
Wirthy swell eich Sore Ola Namie 
157, the court said: ‘Where there 
is a shortage or a surplusage in 
the actual land platted into lots 


plusage therein be apportioned 
among the lot owners, except so 
far as possession has fixed the 
limits.” : 

7McAlpine v. Reicheneker, 27 
Kans), 257. 
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due to the failure of the courts to recognize the rule that 
the original survey must govern as to standard.’ 


In all of such cases where there is an excess or deficiency, 
the general rule applies and each owner is entitled to share 
in the excess and must bear his part of the deficiency, if any. 
The Supreme Court of Iowa has spoken plainly on this phase 
of the question.® In that case the court says: “But it is 
said that fractions in subdividing townships all fall on the 
north and west sides of the townships. That is true in 
making an entirely new survey; but this survey is not an 
original one; it does not exist at least on paper. The pur- 
chases have all been made in relation to it. The purchaser 
of a fractional forty-acre tract, located on the north or west 
side of a township, to the extent of the quantity designated 
in that fraction on the plat, and by the field-notes of the 
original survey, purchased, as definite and determined, a 
quantity of land having as fixed and determined relations 
to the whole tract, the survey of which is now lost, as did 
any one who purchased those several tracts not designated 
as fractional. The person who might purchase a tract on 
the north side of the township, designated on the official 
plat of the original survey as containing thirty-nine acres, 
had as perfect a vested right to receive thirty-nine full 
acres, as he who purchased a quarter section in any other 
part of this body had to the 160 acres called for by his 
patent.’’1° 


§ 177. Deficiency in two northern tiers of sections.—The 
matter in this section is but a modification of the doctrine 
laid down in the preceding section and where the govern- 
ment map and original field-notes show all the sections of 
the township to be full, but all monuments between the two 
northern tiers of sections are lost, and surveys based on 


8 Ante, § 174. case evidently followed the rule 

9 Moreland v. Page, 2 Iowa 139. laid down in the case of Moreland 

10 Westphal v. Schultz, 48 Wis. ‘v.. Page, 2 Iowa 139); Jones v. 
75, 4 N. W. 186 (the court in this Kimble, 19 Wis. 429. 
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established monuments in the township show that there is 
a shortage in the measurement north and south of those two 
tiers, it should not fall wholly on the northern tier, but 
should be apportioned between the two tiers, and _ this, 
although the survey was originally made by starting at the 
southeast corner of the township and working north. In 
this case the southern boundary of sections 10 and 11 and 
the northern boundary of sections 2 and 3 were known. The 
West 1/4 corner of section 2, West 1/4 corner of section 11, 
and the southwest corner of section 2 were lost. In order 
to find line between north-half and south-half of northwest 
quarter of section 2, the court decided that measurement 
must be made between the southwest corner of section 11 
and the northwest corner of section 2, and the quarter- 
quarter corner between West 1/4 corner of section 2 and 
the northwest corner of section 2 should be established by a 
proportionate measurement of the whole line. That is, pro- 
portionate measurement should be made between known 
corners.11 This is sound doctrine and is no doubt the law 
and should be followed in similar cases. The application of 
a few simple principles, well reasoned out, will enable the 
student to properly apply excess in a given case or dis- 
tribute a deficiency. The idea is to give to each part its 
Share of any excess over a given length, or to apportion to 
each part its share of any deficiency that may arise in a 
given part of a line. 


§ 178. To establish sixteenth corner in north tier of sec- 
tions in township.—The discussion in this section is but an 
enlargement of the doctrine discussed in the two preceding 
sections. The Wisconsin court has laid down a general rule 


11 Where the government map 
of the original survey and field 
notes show all the sections of a 
township to be full sections, but, 
after all monuments, in the two 
northern tiers of sections, have 
been lost or destroyed, it appears 
that there is a shortage some- 
where within those.two tiers due 


to error in the original survey 
such shortage will be apportioned 
between the two tiers, and not im- 
posed wholly on the northern tier, 
though the survey was made by 
beginning at the southeast corner 
of the township and working 
north. James v. Drew, 68 Miss. 
518, 9 So. 298, 24 Am. St. 287. 


4 
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for determining the location of the sixteenth section corner 
of the north tier of sections in a township and can well be 
considered.!2, That court says: ‘Whenever a surveyor is 
required to subdivide a quarter-section bordering on the 
north boundary of a township, he shall establish the six- 
teenth-section corner at a distance 20 chains north of the 
quarter-section corner, unless the quarter-section shall ex- 
ceed or be less (in area) than the original survey, in which 
case said sixteenth-section corner shall be established at a 
greater or less distance, in exact ratio to the excess or 
deficiency in the actual length of the quarter line.” This 
branch of the subject is treated at length in a subsequent 


chapter of the work.13 


§ 179. Excess and deficiency apportioned.—By appor- 
tioning the excess or deficiency of a tract of land, as com- 
pared with the original survey, each owner of any part of 
that tract will be given his equitable portion of any excess 
or will have to bear his equitable portion of any deficiency 
thereof. This is but just and the courts carry out this 
principle in all its decisions in a retracement of original 
lines. Owing to adverse holdings of some of the occupants 
the courts are not always able to enforce the principle, 
but, nevertheless, the principle is soundly rooted in the law 
and the courts give heed to it. In a case before the Indiana 
court the appellant was the owner of the south half, and 
appellee of the north half of a government subdivision. By 
the original survey and plat, the east line of said quarter 
was 38.05 chains and the west line 88.84 chains, and, while 
the half-quarter line was not established, the plat assigned 
20 chains to the east and west line of the south half thereof 
and 18.02 chains to the east line at north end. Recent 


survey, in the manner prescribed 


12 “Where only section and quar- 
: statute.” Westphal v. 


ter-section corner posts were es- by the 


tablished by the original govern- 
ment survey of a quarter section 
bordering on the north line of a 
town, the sixteenth corner posts 
must be determined, upon a re- 


Schultz, 48 Wis. 75, 4 N. W. 136, 
citing Jones v. Kimble, 19 Wis. 
429, 

13 Post, ch. 19. 
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surveys made east line of quarter but 37 chains and west 
line but 37 chains, or in other words, said quarter contained 
6.49 acres less than shown by original plat. Said plat 
marked the south part of said quarter as containing 80 
acres, and the north part as containing 72.49 acres. Patents 
were issued to the respective parties for such amounts. It 
was held that the deficiency of 6.49 acres in said quarter 
should be deducted proportionately from the north and 
south halves, upon the basis of 80 and 72.49 acres respec- 
tively.14 This is the proper procedure to follow as it takes 
from each part an area in proportion to the respective areas. 
While the method of running out the acreage is considered 
as giving the proper area, yet it is unusual to run out the 
lines. We assume the reason for so running out the lines, 
was that the acreage was given on the government plat. 


§ 180. (A criticism of Missouri court’s position on appor- 
tioning excess or deficiency north and west sections of town- 
ship.—States sometimes try to establish a rule by statute 
for the survey of sections along the north and west sides 
of a township contrary to the well-established rule discussed 
above. The courts have uniformly condemned such legisla- 
tion as being contrary to law and invalid. The State of Mis- 
souri had a statute which required the excess or deficiency, 
in length of lines, over or under the original length of lines 
as surveyed by government, should be divided proportion- 
ately. It was before the court of that state, and the court, 
referring to the federal statutes and the rules of the land- 
office relating to original surveys, held that the state 


14 “Tn the subdivision of quar- chains, proportionate measure- 


ter sections, the quarter quarter 
corners are to be placed at points 
equidistant between the section 
and quarter-section corners and 
between the quarter corners and 
the common center of the section, 
except in the last half mile of the 
lines closing on the north or west 
boundaries of a township, where 
they should be placed at twenty 


ment, to the north or west of the 
quarter-section corner.”  Caylor 
v. Luzadder, 137 Ind. 319, 36 N. E. 
909, 45 Am. St. 188: See also 
Bailey v. Chamblin, 20 Ind. 38; 
Moreland v. Page, 2 Iowa 139; 
James v. Drew, 68 Miss. 518, 9 So. 
293,124 TAm.  Stea2sie Jonesiwa 
Kimble, 19 Wis. 452; Westphal v. 
Schultz, 48 Wis. 75, 4 N. W. 136. 
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statute did not apply to sections bordering on the north and 
west lines of a township.15 

In the case of Vaughn v. Tate, 64 Mo. 491, the court, 
citing the case of Knight v. Elliott, 57 Mo. 317, held: “In 
exterior sections having less than the full number of acres, 
where the quarter section corners cannot be found, the 
deficiency will not be divided between the quarter sections 
as contemplated by the statute [Missouri Statute], but 
must fall on the quarter directly on the township or range 
line. In such case the regulations of the United States 
Land Department must prevail over the statutes of the 
' State.” 

In the case of Knight v. Elliott, the division line between 
the southwest and southeast quarters of section 18 was in- 
volved. The south quarter corner was lost. By the govern- 
ment field-notes the south side of the S. E. quarter was 40 
chains, and the south line of S. W. quarter was 35.42 chains, 
or the whole length of the south line of the section was 75.42 
chains. A recent survey made the distance 77.79 chains or 
an excess of 2.37 chains. The surveyor employed by defend- 
ant insisted that the south quarter corner should be fixed 
by apportioning the whole distance according to government 
survey and making the southeast quarter 41.25 chains along 
the south side, and the southwest quarter 36.54 chains along 
the south side. The surveyor for the plaintiff insisted that 
the S. E. quarter should be 40 chains (recent measure) on 
the south side, and all excess should be thrown on the south 
side of the S. W. quarter, making such quarter 37.79 chains 
on the south side. The court held in favor of the latter. 
This was clearly erroneous, and contrary to the rule laid 
down by the land-office. The court erred in failing to dis- 


15 Tt is the universal rule that a state affirms a decision of the 
a state statute, which provides for district court of that state instead 
the resurvey of a tract of land in of reversing it, undoubtedly, if 
a section, contrary to the statutes taken to the federal supreme 
and laws of the United States, court the ruling would be re- 
that such statute is void and in- versed. Knight v. Elliott, 57 Mo. 
effective, and should be repealed. 317; Vaughn y. Tate, 64 Mo, 491. 
In the event the supreme court of 
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tinguish between original and recent measure. This, of 
course, would be fatal to the work unless the original and 
recent measurements were the same. 

Certainly the surveyor for the defendant had followed 
the rule laid down by the land department of the federal 
government. The decision of the court is subject to criti- 
cism it would seem. 

The Indiana court had a similar question up for considera- 
tion and properly apportioned the deficiency or deducted it 
from both tracts proportional to government survey.'® 

Briefly the facts in that case were: A owned the north 
half and B the south half of the northwest quarter of section 
1, in a certain township. The original survey showed the 
east line of such quarter-section to be 38.05 chains long, 
and the west line of such quarter to be 38.48 chains long. 
The plat assigned 20 chains to the east side and west side 
of S. W. quarter at south end thereof and 18.05 chains to 
said east line at north end and 18.48 chains to said west 
line at north end thereof. As a matter of fact, the east and 
west sides were but 37 chains recent measurement. The 
quarter contained 6.49 acres less than 160 acres. It was 
_ held that such deficiency should be deducted from both the 
south and north parts of the quarter according to the 
original measurement. This was proper. 


§ 181. Transfer of whole tract at same time—Excess 
divided.—Courts are frequently called upon to construe 
descriptions in transfers, contracts, wills, and other instru- 
ments. It is well to consider the court’s constructions in 
such cases. In a Missouri case the court had under con- 
sideration a will wherein the following description was 
found: “It is also my will and desire that my said wife 
shall possess and enjoy my home tract of land consisting 
of 120 acres, more or less, so long as she lives, and that 
my desire is that my three sons, John, Enoch, and Thomas 
H. Porter, shall inherit by virtue of this will, said tract of 


16 Caylor v, Luzadder, 137 Ind. 
319, 36 N. E. 909, 45 Am. St. 188. 
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land in the manner following, that is to say: I will to 
my son John forty acres of said tract on the north thereof 
so far as to include a spring of water thereon, and I will 
to my son, Enoch, the west half of the remaining 80 acres 
of land; and I further will to my son, Thomas H. Porter, 
the east 1/2 of the remaining 80 acres of land.” It was 
held that the three boys took an equal part of the 120 acres 
of land, so called. If it fell short of the 120 acres each must 
bear his part of the deficiency; if it overrun the 120 acres 
each was entitled to his proportion of the excess. The idea 
was that the testator intended, as shown by the will, that 
the 120 acres, so-called, should be equally divided among 
the three sons. The question before the court was the 
meaning of the will of testator and when the court finally 
determined the meaning of the instrument, then the sur- 
veyor’s duty was plain.17 


§ 182. Hold in proportion to widths granted.—If the 
lands lying between known monuments or boundaries, be 
conveyed at the same time by distances, whether in equal 
or unequal portions, to different grantees in severalty, there 
being no intermediate monuments, or other means of ascer- 
taining the location, and the distances do not correspond 
with those named in the deeds, such grantees will hold in 
proportion to the widths granted them respectively, in 
the deeds, whether there be an excess or deficiency in the 
distance.18 And in a case where lots adjoining each other 
on the east and west sides were sold at the same time to 
different purchasers, the sales being made by numbers and 
by a reference to a recorded plat; the division lines not 
being fixed by stakes or other marks; the deed of one 
grantee fixed the location of his lots by a known monument 
on the west, while the other grantee fixed the location of 


17 Where a testator devised a 
tract of land to his three sons,—to 
one the North 40 acres; to the 
other two the EF. % and W. % res- 
pectively, of the remaining 80 
acres and one of the sons deeded 
his 40 acre share by metes and 


bounds, it was held that the metes 
and bounds of this deed do not 
establish the boundary line, as 
against the others. Porter v. 
Gaines, 151 Mo. 560, 52 S. W. 3876. 

18 Mosher v. Berry, 30 Maine 
83, 50 Am. Dec. 614. 


§ 183 184 


SURVEYING AND BOUNDARIES 
his lots by a reference to another fixed monument on the 
east, and each of the deeds described the respective lots 
as being of the width indicated by the plat, “more or less.” 
Upon actual measurement of the ground, the width thus 
assigned to the lots severally will not make them meet, 
while the plat shows they were intended to meet, and the 
grantor intended to sell the whole premises. It was held 
that the surplus ground found to exist will be propor- 
tionally divided among the several lots.1® And in a case 
where fifty-foot lots and the streets, as marked on the plat, 
occupy the entire space between the north and south bound- 
aries of the tract, any excess should be apportioned among 
all of the lots along which the measurement was taken; 
and an excess or strip of four and one-half feet along a 
boundary line could not be claimed by the platters or those 
claiming under them.?° 


§ 183. Apportioned among all of the lots.—Where the 
actual frontage of a block exceeds the sum of the frontage 
of all of the lots therein as marked on the recorded plat, 
the excess should be apportioned among all of the lots and 
not given to a single lot whose frontage differs from the 
others.?1 


The controversy in the Wisconsin case cited herein arose 
over the disposition of the excess of 3.48 feet on the east 
side of a block and 4 feet on the west side of a block of a 
recorded plat in the city of Milwaukee. The recorded plat 
had noted thereon the following: “All full lots are 60 feet 


wide and 127 feet deep; streets are 80 feet wide, except Main 


19 Marsh v. Stephenson, 7 Ohio 
St. 264, 70 Am. Dec. 72. 

20 Booth v. Clark, 59 Wash. 229, 
109 Pac. 805, Ann. Cas. 1912A, 
L272: 

21 Caylor v. Luzadder, 1387 Ind. 
319, 36 N. E. 909, 45 Am. St. 183. 

In the case of Pereles vy. Ma- 
goon, 78 Wis. 27, 46 N. W. 1047, 28 
Am. St. 389, the court says: “This 
court has repeatedly held, in 


effect, that where a piece of land 
is subdivided into lots, and a plat 
of the subdivision recorded, and 
the actual aggregated frontage of 
such lots is less than is called for 
by the plat, the deficiency must be 
divided among the several lots in 
proportion to their respective 
frontage as indicated by the 
plat.” (This is the law.) 
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street, which is 100 feet wide. Scale 200 feet to the inch.” 
Figure 32 gives substantially the data necessary to an 
understanding of the decision of the court. It will be noted 
on east end of lot 1 are the figures 74.6, and on the west 
end the figures 86.5. -On the west end of lot 23 are the 
figures 36.6. According to original measure the frontage 
on Jefferson street was 674.6 feet, and the frontage on Mil- 
waukee street was 696.6 feet. The frontage on Jefferson 
street by recent measure was 678.08 feet and on Milwaukee 
street it was 700.6. The controversy was as to the exact 
location of the line between lots 5 and 6. The defendants 
own the north 31 1/2 feet of lot 6 and the buildings thereon. 
The plaintiff owns lot 5. The question was, as to whether 
or not the building on lot 6 extends over the true line be- 
tween lots 5 and 6. The plaintiff contended that the barn 
extended over the true lines about 1 foot, while the defend- 
ants contended that the barn was wholly on lot 6. The 
plaintiff contended that the excess of 3.48 feet on the east 
side of the block should be given wholly to lot 1, while the 
defendants contended that such excess should be appor- 
tioned to all of the lots on that side of the block according 
to their respective widths. The court held that the excess 
should be apportioned among all of the lots on that side of 
the block. It must be remembered that the widths of all of 
the lots, as originally measured, were given on the plat. If 
the widths of lots 1 and 23 had not been given on the plat 
and had not been preserved the contention of the plaintiff 
might have been sustained. The Wisconsin court cites sev- 
eral cases approvingly.?2 


22 Jones v. Kimble, 19 Wis. 429. 
See also Francois v. Maloney, 56 
Ill. 399; Martz v. Williams, 67 II. 
306; Wolfe v. Scarborough, 2 Ohio 
St. 361; Westphal v. Schultz, 48 
Wis. 75, 4 N. W. 1386. 

“On a line of the same survey, 
and between remote corners, the 
whole length of which is found to 
be variant from the length called 
for, it is not to be presumed that 


the variance was caused from a 
defective survey in any part, but 
it must be presumed, in the ab- 
sence of circumstances showing 
the contrary, that it arose from 
imperfect measurement of the 
whole line; and such variance 
must be distributed between the 
several subdivisions of the line, in 
proportion to their respective 
length.” Miller v. Topeka Land 
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§ 184. Excess or deficiency presumed to cover whole line. 
—In a discussion of this subject it will not be out of place 
to consider briefly the presumption that will obtain in arriv- 
ing at a decision in cases of excess or deficiency. The courts 
generally hold with substantial unanimity that where there 
is a variance between the recent measurement and the 
original measurement, it will be presumed, in the absence 
of circumstances to the contrary, that it arose from imper- 
fect measurement of the whole line, and not from any par- 
ticular part of such line; and such excess or deficiency must 
be distributed between the several lots in proportion to their 
‘respective widths.28 This is common sense and gives to all 
of the claimants their equitable rights. Furthermore, it 
always tends to fix the lines between the respective lots at 
the same points. 


§ 185. Where deeds show intent to convey whole tract.— 
Where the same grantor conveys to two persons, to each one 
a lot of land limiting each to a certain number of rods, from 
opposite known boundaries in a direction to meet, if ex- 
tended far enough, and by measurement the lots do not join, 
when it appears from the same deeds, that it was the inten- 
tion that they should so join, a modification of the doctrine 
stated above will be followed. And still the doctrine is 
practically an affirmance of the same principle. In such 
cases a rule should be applied, which will divide the surplus, 
over the measurement named in the deeds, ascertained to 


Won 44 Wwans, oo4,, 24 mac. 420; 
See also Moreland v. Page, 2 Iowa 
139; Newcomb v. Lewis, 31 Iowa 
488; Jones v. Kimble, 19 Wis. 429; 
O’Brien v. McGrane, 27 Wis. 446. 
Where a tract of land has been 
partitioned by proceedings in the 
district court, between several 
joint owners, and afterward a 
question as to the correct location 
of the boundary line between the 
several allottees arises, held: 
Where the monuments to the sev- 
eral corners can be found on the 


ground such monuments - shall 
govern. McAlpine v. Reicheneker, 
27 Kans. 257. 

“The reference in a deed of con- 
veyance of real estate to the gov- 
ernment patent, in the descrip- 
tion of the property conveyed, 
makes the description and refer- 
ence to the United States survey 
a part of the deed.” Miller v. 
Topeka Land Co., 44 Kans. 254, 24 
Pac. 420. 

23 Newcomb v. Lewis, 31 Iowa 
488, 
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exist, by actual measurement on the earth’s surface, be- 
tween the grantees, in proportion to the length of their 
respective lines, as stated in their deeds.*4 


§ 186. Where tract supposed to contain a certain area.— 
The same principle will be followed in those cases where the 
tract conveyed is supposed to have contained a certain area, 
say 100 acres, and afterwards it is discovered that such 
tract contains, a much greater area, say 130 acres. This 
was the case where commissioners were appointed by the 
court to divide a tract of land between two parties and they 
so undertook to divide such tract. The commissioners sup- 
posing the tract to contain 100 acres, assigned to one of the 
parties 55 acres on the north side of the tract, to extend 
southward until the quantity should be completed. They 
assigned to the other, 45 acres on the south side of the tract 
to extend northward until the area should be completed. 
At the time they made no survey of either parcel. After- 
wards the whole tract was found to contain 130 acres of 
land. The court held that the surplus should be divided 
between the two tracts in proportion of 55 to 45.25 Un- 
doubtedly this was the lawful procedure to follow. The 
whole question was one of equity between the parties. In 
all such cases the court seeks to do “equity”? between the 
parties. 


§ 187. Deficiency of irregular lots not paralleling each 
other.—It will frequently be necessary to apportion excess 
or deficiency in very irregular lots or parcels of land. In 
such cases the surveyor should apply that rule which will 
give to the several interested parties an equitable propor- 
tion of the excess or require them to bear an equitable pro- 
portion of the deficiency, if there be a deficiency. Where 
the lots do not parallel each other, the surveyor should use 
his best judgment. He should bring to bear on the subject 
his originality and use the principles herein set out in 


24 Lincoln v. Edgecomb, 28 Maine 25 Witham vy. Cutts, 4 Greenl. 
275. (Maine) 381. 
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making divisions and running lines in such cases. In a 
Maine case there were three parties interested. A owned 
lot 7 given on the plan as 51 by 314 rods. B owned lot 
71 given on the plan as 50 by 320 rods. These lots were 
supposed to have contained an area of 100 acres each. C 
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owned lot 102, the width of which at the point in question 
was 25 rods. This width was where it joined lot 7 at the 
northwest corner thereof. The measurements were those 
given on the plan. The sum total of these measurements 
(length of lot 7 and widths of lots 71 and 102) was 389 rods. 
As a matter of fact, the actual measurement was but 343 
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rods, or 46 rods less than shown on the plan. See Fig. 33. 
The dotted line D-E on the figure represents the line upon 
which the measurement was taken. The actual length of 
this line was 343 rods; the plan showed the length to be 
389 rods. The question before the court was as to who 
should bear the deficiency of 46 rods. The deeds of all 
three parties were from the same grantor, and all conveyed 
the land ‘‘according to the ‘Holland Plan.’” In this case 
there were no monuments marking the boundaries between 
the several owners but the line at D was fixed and certain; 
so also was the point E on the bank of the river. It was 
held that the loss by deficiency must be borne by A, B, and C 
in proportion to the length of lot 7 and the widths of lots 
71 and 102. The court found that lot 7 should bear 37 and 
a fraction rods of the deficiency; lot 102 should bear a 
fraction less than 3 rods, and lot 71 a fraction over 5 rods. 
Thus all three lots bore proportionately the loss and their 
relative positions remained substantially the same.2& The 
same question of “doing equity” between the interested 
parties arose in a different, peculiar and unusual manner 
in this case. We commend the decision of the court in its 
effort to “do equity’? between the parties. 


§ 188. In certain cases the excess is not to be appor- 
tioned.—In a Massachusetts case it was held that owing 
to the peculiar situation, the excess was not to be appor- 
tioned but all should be given to one of the parties.27 
In that case the owner of a tract of land bounded south 
by E street, and west by P street, conveyed the eastern 
portion to A by deed bounding it south on E street 35 feet, 
and west on the grantor’s other land; and afterwards he 
deeded the remainder of the tract to B, bounding it south on 
E street 66 feet and west on P street. The south line on 
E street of the whole tract was, in fact, 18 inches more than 
101 feet. Held that this excess was not to be apportioned 
between A and B but should go entirely to B. This decision 


font Wyatt v. Savage, 11 Maine 27 Bloch v. Pfaff, 101 Mass. 535. 
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was based on the theory that the tract conveyed to A being 
definite and certain and being first conveyed left the balance 
of the land in the grantor; that he subsequently sold all 
of said balance to B. If all of the tract had been conveyed 
at the same time to the two grantees, and there were no 
monuments marking the line between the two it is more 
than likely the court would have apportioned the excess to 
the two grantees. And it was held in a Maine case that if 
a conveyance of land, between certain bounds, are made to 
grantees in severalty, by distances, and in different pro- 
portions, but covering the whole extent, without inter- 
mediate monuments, and without other means of ascertain- 
ing the locations, and the distances do not correspond with 
those named in the deeds, they will hold in proportion to 
their respective grants, and this whether there be excess 
or a deficiency in the distances.?8 


§ 189. Error in platting village—In most cases the ques- 
tion of an excess or deficiency arises by reason of an error 
of the surveyor who made the original plat or by some in- 
accuracies in connection therewith. And where in platting 
a village it turns out, that, by mistake, the blocks are not 
so long as the plat represents, the courts of Michigan hold, 
as do other courts, that the deficiency must be apportioned 
between all of the lots of the block according to their appar- 
ent size as shown by the plat.2® It will be apparent that 


28 Where the sale was first (Maine) 126; Loring v. Norton, 8 


made to A, leaving the balance of 
the title in the owner, and subse- 
quently the owner conveyed the 
balance to B, certainly the court 
was right in giving B the surplus. 
Had the owner made both sales at 
the same time, doubtless the court 
would have held that the excess 
would have been divided between 
A and B equally. Mosher v. Berry, 
30 Maine 83, 50 Am. Dec. 614, cit- 
ing Davis v. Rainsford, 17 Mass. 
207. See also Proprietors of Ken- 
nebee Purchase v. Tiffany, 1 
Greenl. (Maine) 219, 10 Am. Dec. 
60; Brown v. Gay, 8 Greenl. 


Greenl. (Maine) 61; Emerson v. 
Taylor, 9 Greenl. (Maine) 42, 23 
Am. Dec. 531; Wyatt v. Savage, 
11 Maine 429; ‘Moody v. Nichols, 
16 Maine 23; Makepeace v. Ban- 
croft, 12 Mass. 469; Rust v. Bos- 
ton Mill Corp., 6 Pick. (23 Mass.) 
158; Clark v. Wethey, 19 Wend. 
CROBYS) 5207 

29 In the case of Quinnin v. Rei- 
mers, 46 Mich. 605, 10 N. W. 35, 
the “principle controversy related 
to the proper construction of a 
paragraph in the explanations 
which were on the map when exe- 
cuted. This was as follows: Said 
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in the event of an excess such excess must be apportioned 
between all of the lots of a block, thus following the general 


rule. 
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See Fig. 34. Two blocks A and B regularly laid out and 
recorded. Space for street not laid out and not recorded, 


except it shows a blank space. 


lots are 60 feet in width and 
120 feet in length with the excep- 
tion of such lots as are made frac- 
tional by the plank road and the 
boundaries of said city as are here 
laid down on this map. To an 
understanding of what will be 
said it is necessary that a section 
of the map, including Block 59, 
should be given. 

“It appears from this map that 
Blocks 44 and 45 are full blocks 
of 12 lots each, and no indication 
is given by marks or apparent 
distances that any lots were meant 
to be fractional. West of Block 
44 is Block 35 which corresponds 
to it exactly, and west of that is 
Block 18, which in the same way 
is divided into 12 lots, apparently 
of uniform size, and at the west- 
erly end of Lot 1, which corres- 
ponds to Lot 1 on Block 59, the 
width is expressed as being 60 


In this instance blocks A 


feet. It is thus made clear be- 
yond question that in the survey 
and original platting Blocks 18, 
85 and 44 and the west half of 
Block 59 were taken and supposed 
to be 360 feet in length, and that 
this supposed, distance was in- 
tended to be divided by lot lines 
into six equal parts. The evi- 
dence tends to show, however, 
that the distance, instead of being 
360 feet is but 352 or there- 
abouts; and there is consequent- 
ly a shortage which must be 
lost by one or more of the lot- 
owners.. The defendant contends 
that this shortage is to be equally 
apportioned between the six lots, 
while the plaintiff insists that it 
must fall exclusively upon the lots 
upon the plank road, because 
such is the express provision of 
the explanatory note accompany- 
ing the plat.” 
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and B laid out with three lots in each block. The lots ex- 
tend north and south each 150 feet and the lots in block A 
are widths as follows: Lot 1, 50 feet; lot 2, 50 feet; 
lot 3, 47 feet on north end and 46 feet on south end. The 
plat, however, shows all of the lots in block A as 50 feet 
wide. There was no street laid out or platted between the 
two blocks but such street was left unidentified on the plat 
and was not laid out. If lot 3 in block A was allowed to 
have a width of 50 feet throughout, it would leave but 46 
and 47 feet throughout respectively as the width of the 
unplatted and unrecorded street. This street which we 
will call “D” street was traveled without interference oc- 
casionally by the public for a width of 46 feet on south end 
and 47 feet on north end. The dotted line through the open 
space ‘“‘D” shows the boundary line of the west end of block 
A as it was laid out, supposedly surveyed and recorded. 
The open space between blocks A and B is supposed to have 
been 50 feet wide clear through. The owner of lot 3, block 
A engaged a surveyor to run the rear boundary of lot 3 in 
block A. He gave to lot 3, block A, a width of 50 feet the 
entire length of said lot, thus making such lot a full lot and 
the unsurveyed street D, between blocks A and B, 46 feet 
on south end, 47 feet wide on north end. There was no 
evidence available that the public had ever made claims 
to this assumed street for a width of 50 feet for such 
street in the one block. It further appeared that the sur- 
veyor was unable to find the original monuments to any 
part of block A, or to identify any of the boundaries to 
block A. 


§ 190. In some cases deficiency falls on fractional lots — 
We have heretofore treated this subject under certain con- 
ditions, where it was held that fractional lots were entitled 
to their just proportion of excess.*° 

We come now to consider a case where fractional lots 
are required to bear the entire deficiency. The reason for 


30 Ante, § 183. 
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the holding will be apparent as we advance. The professions 
should carefully distinguish between the two cases. And 
where a tract of land is platted upon a map as containing 
50 lots, 48 of which appear as regular lots with widths of 
25 feet, and two of which are the divided remnant of what 
remained of the entire tract, after platting the regular 
lots, and it happens that the tract is too small to leave the 
two lots as wide as they appear upon the map, after giving 
the regular lots their full width it was held that holders of 
titles to regular lots as they are platted upon the map are 
entitled to the full 25 feet, and the widths of the irregular 
lots must be diminished.?! The reason for this holding is 
that the map shows on its face that the fractional lots 
were intended only to cover what remained after platting 
out the regular lots. If this so appears there is good rea- 
son for the rule, otherwise not. 


§ 191. Deeds executed by same grantor at same time.— 
It frequently happens that the court is called upon to decide 
questions of excess and deficiency where one part of the 
property is of greater value than the other. In a case where 
“two deeds executed at the same time, by the same vendor, 
each calling for the line of the other as a division line, and. 
calling for land within, but on opposite sides of the same 
survey, will be held to convey the entire tract, whether it 
be greater or less in quantity than estimated,” and the ex- 
cess must be divided between the two in proportion to the 
quantity conveyed to each, irrespective of values, in the 
absence of facts showing that equity would require the 
application of a different rule.2 


In the case last cited the supposed amount of land was 
1,111 acres. It was owned by A. He sells to B 700 acres 
off north side of tract; and to C 411 acres off south side of 
tract. These tracts lay adjacent. The wording in the 
descriptions showed intent that the two tracts should come 


“ ee v. Shannon, 438 N. J. 32 Sellers v. Reed, 46 Tex. 377. 
L. 596. 
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together. The excess was 74.4 acres. The court held that 
it should be divided in proportion of 700 to 411. The court 
declined to consider the difference in values of the two 
ends. Ordinarily the division made of the surplus, so to 
speak, was equitable and proper, but if the reading of the 
instruments indicated that values of the respective tracts 
should be taken into consideration in the division, then the 
court, in order to do justice in the premises, would divide on 
the basis of values rather than acreage. 


§ 192. Excess in irregular tracts.—In the division of 
excess or shortage in very irregular tracts of land very nice 
questions are put up to the surveyor and later to the bar 
and the courts. It is not always easy to lay down rules in 
advance which fit all cases. It is the purpose of the author 
to give instances of all kinds of problems heretofore before 
the courts for decision in the hope that the suggestions 
herein may aid the reader to devise the proper method to be 
followed under varied circumstances. 

In a Pennsylvania case there was a considerable tract of 
land which was divided into four tracts and certain lines 
run and certain measurements taken and recorded. Tracts 
-A, B, and C were laid out into a block but the lines of 
division were not run at the time. Conveyances were exe- 
cuted before lines were run. All three tracts had a common 
western boundary, the northern and southern ends of which 
were clearly marked on the ground. The total length of the 
common western boundary exceeded the aggregate lengths 
of the western lines of the tracts called for in the survey. 
Tracts A and B had also a common eastern boundary, the 
northern and southern ends of which called for corners on 
an adjacent tract, which corners were also found marked 
on the ground. The common eastern boundary line of tracts 
A and B was greater than the length as called for in the sur- 
vey. Held, that in order to fix the division line between tracts 
A and B, the proper course was to divide proportionally 
between all of these tracts the surplus on the western line, 
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and to do the same on the eastern line as between tracts A 
and B and then to run a line from west to east between those 
points, thus ascertained on the east and west lines respect- 
ively, to be the points of division between the tracts. Fig. 
35.33 In such figure the original lots platted are represented 


M 


YS) 


- 


Pid. oo 


by the letters A, Band C. Lot A was platted as 380 rods, 
B as 480 rods, and C as 440 rods. No lines were run. There 
were known monuments at M, N, O, and P and were undis- 
puted. It was admitted that there was a surplus of 25 rods 


33 Parks v. Boynton, 98 Pa. 870. 
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along the western line and 23.4 rods along the known east- 
ern common boundary. The line O-P was the common 
eastern boundary of lots A and B and was given on the plat 
as 444 rods, that part bounding lot A being given as 254 
rods and that part bounding lot B 190 rods. O-P was found 
on measurement to be 467.4 rods. The entire common 
western boundary was found to be 1,275 rods. The tracts 
marked, “Parks,” “Lewis,” “Boynton,” are those carved out 
of the original lots. The surplusage is represented by the 
tract “S.”’ Line X-Y is the northern boundary of such sur- 
plusage. Line E-F is southern boundary of surplusage. 
Line R-K represents the line decided by the court to prop- 
erly divide the surplusage so that lot A will be given its 
proper proportion of the 7.6 rods on the west and 13.3865 
rods on the east. The balance of the surplusage is divided 
between the other two lots as indicated. Thus it will be 
seen that by measuring for lot A from the southwest 
corner and for lots B and C from the northwest corner 
of the original tract there would be a surplusage of 25 rods 
on the west represented by “S.” The surplusage on the 
east, as indicated, is 23.4 rods. The question is where 
should the boundary lines between lots A and B be estab- 
lished. Apportioning the 25 rods on the west we have 
387.6, 438.6, 448.8 rods in widths respectively for lots A, 
B, and C. Measure north from southwest corner, point N, 
387.6 rods to point “R” which will be the point of division 
of the western line. Apportioning the excess of 23.4 on the 
east boundary O-P between lots A and B gives A 267.4 
rods and B 200 rods on line O-P. To locate the point K in 
the east boundary measure north 267.4 rods from O to 
point K. Connect R and K. R-K is the boundary between 


the original lots A and B. 


§ 193. Separate surveys and successive conveyances.— 
Where an original tract of land is subdivided by distinct and 
separate surveys, the second survey is subservient to the 
first, and must bear any subsequently discovered deficiency, 


§ 194 SURVEYING AND BOUNDARIES 198 
and, in such cases, the doctrine of apportionment can not be 
invoked. Likewise where there are separate conveyances © 
at different periods from unplatted lands, by metes and 
bounds, the rule does not apply. The first conveyances 
would be entitled to the full amount purchased; the second 
next in order; the last would be entitled to all of the sur- 
plusage, if any, and must stand the deficiency, if any there 
be.84 

In the latter case cited the owner of a tract of land 
bounded by E street and west by P street conveyed the 
eastern portion to A by deed bounding it south on E street — 
30 feet and west on grantor’s other land; and subsequently 
he deeded the rest of the tract to B, bounding it south on 
E street 66 feet, and west on P street. The southern line on 
E street of the whole tract was, in fact, 18 inches more than 
99 feet, the length recorded on the plat. It was held that 
the excess of 18 inches was not to be apportioned but to go 
wholly to B. 

The State of Washington has considered this question in 
a well-reasoned case and lays down the rule: The grantee, 
first in time, of a portion of a tract set off by metes and 
bounds, without reference to other conveyances, is not re- 
quired to yield any portion of his land to satisfy a deficiency 
in a subsequent overlapping grant from the common grantor ; 
the rule of apportioning excess or deficiency having no appli- 
cation.*® In all such cases the title should be traced back 
to a common grantor, in order to find the earlier conveyance, 
and a correct reading thereof, as well as a correct reading 
of subsequent conveyances. 


§ 194. Irregular lots may take all excess or stand all 
deficiency.—In the event the irregular lot appears on the 


34 The theory on which the deci- 


sion was made was the fact that 
the first deed in time caused the 
court to hold in favor of the party 
whose deed was first made out 
and executed. In fact the record 
shows that the first survey pre- 


vailed and that fact is generally 
substantial ground for so holding. 
Adams v. Wilson, 137 Ala. 632, 34 
oe 831; Bloch v. Pfaff, 101 Mass. 

35 Hruby v. Lonseth, 63 Wash. 
589, 116 Pac. 26 
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plat without notation of its size, and all of the other lots 
are regular and of definite size and so noted on the plat, it 
is the general rule that the irregular lot must bear any 
deficiency and is entitled to any excess found in a measure- 
ment of the original lines. This of course presupposes that 
the original lot lines and monuments of the particular tract 
have been lost or obliterated.?¢ 


In the latter case it was held that, where a tract of land 
is platted upon a map. as containing 50 lots, 48 of which 
appear as regular lots, with width of 25 feet, and two of 
which are the divided remnant of what remained of the 
entire tract, after platting the regular lots, and it happens 
that the tract is too small to leave two lots as wide as they 
appear upon the map, after giving’ the regular lots their 
full widths, the holder of a title to the regular lots, as 
they are platted upon themap, is entitled to the full 25 
feet and the widths of the irregular lots must be diminished. 

In another case it was held that, “Where the recorded 
plat of a block specifies the frontage of each lot, except as 
to one, any deficiency in the width of the block will fall on 
that lot, and the width will be the length of the block, minus 
the sum of the widths of the other lots.”*? This principle 
of law is well sustained by adjudicated cases. 

Referring to Fig. 36, the distance given on the plat repre- 
sents the distances taken from the recorded plat. It will be 
seen that lot 3 is the only lot whose width is not given on 
the plat. This lot then must suffer any deficiency and will 
gain any excess. The deficiency in the length of the block 


on the south side is 12 feet. 


36 In the event the original cor- 
ners of the particular lot can be 
found they must prevail, even 
over a recent survey thereof. 
Baldwin v. Shannon, 43 N. J. L. 
596. 

87 Where two adjoining Jots in 
a block are conveyed in accordance 
with the latest plat of the block, 
their boundaries will be located in 
accordance with such plat, and 


This 12 feet must be taken 


they will not be affected by the 
transfer, by the same owner, of 
another lot under a prior plat giv- 
ing all the lots a width of 56 feet 
while the later plat gave the two 
adjoining lots a frontage of 50 
feet but did not specify the front- 
age of the lot first conveyed. 
Toudouze v. Keller (Tex. Civ. 
App.), 118 S. W. 1865. 
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from lot 3. This is the general rule and is based on common 
sense and is supported by the authorities. The fact that 
the width of one lot was not given on the plat is an indica- 
tion that the proprietor thereof intended such lot to absorbe 
all surplusage, if any, or lose any deficiency.?8 


§ 195. Replatting of original block.—It must not be for- 
gotten, however, that in case of replatting an original plat 
or parts thereof into smaller divisions, as for instance, 
platting a large lot of a certain block into new lots, the 
general rule applies. For instance, suppose lot 10, Fig. 36, 
should be replatted into four new lots and that the four new 
lots be sold successively until all were disposed of. If it be 
found that there was an excess in the lot according to 
original measurement, that excess must be divided between 
the several lots in the replatted portions. And if there be 
a deficiency all lots must bear their respective proportion 
of such deficiency. The same reason for this rule is to be 
found in the reason for the general rule, for in fact the 
replat becomes an “original” plat and the general rule 
applies.*9 . 


§ 196. Dimensions each lot, except one irregular lot, de- 
clared.—Where all of the lots in a block, except one irregular 
lot, are declared on the plat and there proves to be an excess 
that lot will be entitled to such excess, and if there be a 
deficiency, that lot must bear such deficiency.4° This seems 
to be the general rule and is supported by the authorities 
generally and with reason. Fig. 37.4! 

In a Wisconsin case the location of the corners of a strip 
of land on a river were undisputed. The land was platted 
in 1838, and the direction and distance of each intervening 


38 Toudouze v. Keller (Tex. Civ. the last, and then leaves an irreg- 


App.), 118 S. W. 185. ular space, without designating 
39 O’Brien v. McGrane, 27 Wis. its dimensions, he will be pre- 
446. sumed to have thrown the remain- 
40 Ante, § 190. der, much or little, into that irreg- 


41 When in subdividing a line ular and unmeasured portion. 
or space, the surveyor declares the Pereles v. Gross, 126 Wis. 122, 105 
dimensions which he has given to N. W. 217, 110 Am. St. 901. 
each of the subdivisions, except 
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lot and street’ boundary from one of the points was stated 
on the plat, but the frontage of the last lot at the other 
end of the street was not given. A surveyor, on resurveying 
the strip, fixed the frontage of this lot and laid out the 
lines of the other lots, changing some of them from 50 to 
65. feet. It was held that the survey was in violation of 
the rule that when, in subdividing a space, the surveyor 
declares the dimensions which he has given to each of the 
subdivisions .and leaves a.space, without designating its 
dimensions, the presumption is that he placed the remainder 
into the unmeasured portion, and was not entitled to much 
weight as evidence of the original location of the lots.4? 
See Fig. 37... The lot in dispute was lot 46. The points 
A and E were undisputed and were known. No other corn- 
ers were, known. The width of the irregular lot on river 
front, the last lot. surveyed, 46, was not given on the plat 
and was not. known. The widths of. all of the other. lots 
were given on the plat. The recent survey of the fronts 
of these lots made the distance from 35 to 40 feet, greater 
than the sum total of all the lots whose widths were given 
on the plat plus a distance of some 5.83 feet which was 
allowed for the frontage of the irregular lot, 46. The defend- 
ants contended that the lots should be accorded the various 
widths given on the plat and that some 35 to 40 feet surplus, 
so to speak, given to lot 46, the last lot platted. The plaintiff 
claimed that the surplus should be apportioned among the 
several lots according as their widths respectively are to 
the whole length. But the court held adversely and in its 
opinion declared that the several lots, aside from the last 
lot, 46, should be given the widths noted on the plat and 
all excess thrown on the irregular lot. The recent survey, 
made in 1876, shows that the distance from the northeast 
corner of lot 46 to the point E exceeds the total of the 
widths of the several lots, as given in the original plat, by 
37.96 feet, subject to the question whether the north end 


122, 105) N.. W..'217,( 110 ‘Am. "St. 
901. 
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of Johnson street should be 62 or 66 feet. If only 62 feet 
the surplusage should be 4 feet less. The figures along the 
street at the ends of the lots are the distances given in the 
original plat. The court holds that the original survey, 


having left the width of lot 46 unmarked on the plat, it 
must be presumed that all surplus, if any, belonged to that 
lot. One of the reasons why the recent surveyor made the 
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arbitrary divisions of the widths of the several lots was that 
by so doing it tended to bring the streets running from the 
river to Water street, practically in line with those running 
south. But the court says that such fact was no evidence 
of the boundary of the lots unless coincidence of the street 
lines actually existed in the original plat, which was not 
the case. As to whether or not there was such coincidence 
of lines, was a question for the jury. In the diagram we 
have drawn the lot lines in one block only, that in which 
lot 46 is situated, did so coincide. 


§ 197. Permanent monuments must not be moved in ap- 
portioning excess or deficiency.—It is the law that excess or 
deficiency can only be distributed between permanent or 
known monuments. It would not do to move any such 
points. If original monuments can be found they must 
remain. Hence, if a lot or tract of land has its corners 
fixed -by monuments which can be found, and although such 
lot or tract is a part of a larger tract which over-runs 
original measurement, no part of the excess can be given 
to such lot or tract. This, of course, is on the theory that 
identified permanent monuments are the strongest evidence 
of the particular corners or boundaries.*? In a case later 
cited the facts were that in 1853, G was the owner of a 
tract of land 1,157 feet north and south by 1,188 feet east 
and west. He platted it into lots and streets; had the plat 
recorded, and sold lots with reference thereto. Permanent 
monuments were planted, marking the sides of the streets. 
One street, Cheltenham avenue, bounding plaintiffs’ lots on 
the north, was 60 feet wide and 506 feet north of a 15 foot 
alley along the south side. The plat covered only a distance 
of 1,117 feet south to north. The actual distance or size of 
the tract supposed to have been platted was, as above noted, 
1,157 feet or 40 feet longer. The owners of lots south of the 
avenue claimed that one-half of such 40 feet, or 20 feet, 
should be given and added to their said lots, making them 


43 Williams v. St. Louis, 120 
Mo. 408, 25 S. W. 561. 


205 EXCESS AND DEFICIENCY SOUR 


26 feet. In order to do this it would be necessary to move 

‘the whole avenue 20 feet further north and also cut off 
20 feet from the south ends of the lots lying north thereof. 
The plat designated the lots south of the avenue as 506 
feet long. The plaintiffs insist that they can move the 
street 25 feet to the north and thus disregard permanent 
monuments long planted and maintained. But the court 
says: “It must be apparent that it would create confusion 
if individual owners of lots could thus encroach upon the 
public highways, designated by fixed monuments, duly re- 
corded in the public records.’’4# 


44 Williams v. St. Louis, 120 
Mo. 408, 25 S. W. 561. 
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§ 198. Scope.—tIn this chapter we treat briefly of the 
instructions of the land department to the government sur- 
veyors with reference to the running of meander lines and 
planting of meander corners. These instructions are fol- 
lowed by the surveyor-general and his deputies at this 
time in the main. In retracing meander lines and re- 
establishing lost or obliterated meander corners the local 
surveyor should have an intimate knowledge of those in- 
structions and also any special instructions which may have 
been followed in making the original survey in a given case. 


By a careful examination of the field-notes in a given 
survey the surveyor will have sufficient data in most cases 
to enable him to do the work properly. The more important 
rules of the department will be found in this chapter. The 
references, in the main, are to the “Manuel of Surveying 
Instructions for the Survey of the Public Lands, 1902,” 
issued by the government. More recently the government 
has published another edition, “Manual of Instructions for 
the Survey of the Public Lands of the United States, 19380.” 
We have quoted quite freely from the manual to the end 
that the professions may have an exact understanding of 
the rules promulgated. 
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While we cite a limited number of cases in this chapter 
yet, in the main, we defer the citations of authorities to a 
later chapter in the work. 

The questions discussed in that chapter pertain to prin- 
ciples closely related to meander lines, as accretions, avul- 
sion, and riparian rights in general. 


§ 199. Meander lines.—A meander line is one run along 
a stream or body of water for the purpose of establishing 
the course of the bank of such stream or body of water, and 
to procure data with which to plat fractional sections and 
compute the area thereof. 

It. is not a boundary line, generally, and is not run for such 
purpose. Should you purchase a tract of land along the 
shore of a lake, pond or stream, generally speaking your 
property would run to the water’s. edge and keep to the 
water’s edge as it may recede from time to time. These 
rights are termed rights of accretion. They are of im- 
perceptible growth and can not be observed in such growth 
from time to time. They are generally termed “riparian 
rights.” Ina transfer of the shore property, unless reserved 
by the grantor, such riparian rights are transferred to the 
grantee in the deed. 

In the case of Sizor v. Logansport, 151 Ind. 626, 50 N. E. 
377, the defendants reserved title by a description on the 
north line reading as follows: “Thence north parallel with 
the east line of said section, fourteen (14) chains and sev- 
enty (70) links to the meander line on the south bank of Eel 
river ; thence westward along said meander line to the north- 
west corner of said fractional quarter section, being also the 
northeast corner of J. B. Richardsville reserve.” .Held plain- 
tiff owned property to the water-line. In the case referred 
to, the court say: “It is clear from the authorities that the 
meander line was run by the government surveyors. as 
near the waterline as possible, and was intended to. mark 
the waterline, and the same as shown on the official plats 


1 Post, ch. 14. 
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prepared from the field notes to be the water or border line 
of the stream.’’? 

Meander lines are not boundaries and are not run along a 
national park, a reservation, reserve or other tract of land. 
They do not limit the extent of land adjacent thereto, and 
should the stream or body of water, dry up or recede, the 
riparian owner’s property would follow the ever-changing 
shore-line and he would own the land left dry by the reces- 
sion. This is on the assumption that such change is slow 
and imperceptible. Should the change be sudden and observ- 
able from day to day a different rule would apply, as we shall 
see hereafter. 


§ 200. Reservation or park boundary not a meander line. 
—Ever since the enactment of the law pertaining to the 
survey of the public lands, under the rectangular system, it 
has been the practice in the survey of lands fronting on 
large streams or other bodies of water to run meander lines 
along the shore of such waters. It is not, however, proper 
to run such lines along parks, reserves, mining claims, or 
similar reservations. The lines run along the latter are 
boundary lines, while a meander line is not a boundary line 


ate alts 


2St; @Paulhs& Pac. (R.) Conse 
Schurmeier, 7 Wall (74 U. S.) 
Zino Le ed. V4 Hardin, ve .d Ors 
dan, 140 U. S. 871, 85 L. ed. 428, 
11 Sup. Ct. 808; Mitchell v. Smale, 
140 U. S. 406,385 L. ed: 442, 11 
Sup. Ct. 819; Horne v. Smith, 159 
U.S. 40, 40 L. ed. 68, 15 Sup. Ct. 
988; St. Anthony Falls Water- 
power Co. v. Board of Water 
Comrs., 168 U. S. 349, 42 L. ed. 
497, 18 Sup. Ct. 157; Freeman v. 
Bellegarde, 108 Cal. 179, 41 Pac. 
289, 49 Am. St. 76; Fuller v. 
Shedd, 161 Ill. 462, 44 N. E. 286, 
338 L. R.A. 146, 52 Ami<St: 380; 
Sizor vy. Logansport, 151 Ind. 626, 
Opi ism ldisn GWM del Aba Inc awal a tehilels 
Grant v. Hemphill, 92 Iowa 218, 
59 N. W. 268, 60 N. W. 618; Mc- 
Crath v. Myers, 126 Mich. 204, 85 


The mere fact that an irregular line must be run 


N. W. 712; Olson v. Thorndike, 76 
Minn. 3899, 79 N. W. 399; James v. 
Howell, 41 Ohio 696; Barnhart v. 
Ehrhart, 33 Ore. 274, 54 Pac. 195; 
Olson v. Huntamer, 6 S. Dak. 364, 
61 N. W. 479, m’f’d an another 
point in 8 S. Dak. 220, 66 N. W. 
318; Hinckey v. Peay, 22 Utah 21, 
60 Pac. 1012; Pratsch v. Aberdeen 
Packing Co., 7 Wash. 346, 35 Pac. 
123; Mendota Club v. Anderson, 
101 Wis. 479, 78 N. W. 185. 

3 Post, ch. 14. 

Where the change is sudden and 
perceptible the boundary remains 
the same. That is, if by a freshet, 
a large volume of water should 
cut across a bend in a river and 
wash out a new channel, the old 
boundary would remain the same. 
See Fig. 87, post, § 326. 
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does not entitle such line to be called a meander line. To 
the latter proposition there is one apparent exception, 
namely ; where such irregular boundary line of park or other 
reserve follows closely a stream or body of water. In that 
event such line might possibly be termed a meander line, 
and still it may be doubted whether the rights of a riparian 
owner would apply in such cases. The rights of a riparian 
owner, which exist in a meander line, do not apply to other 
irregular lines described above. The latter are boundary 
lines and limit the extent of the possession of the owner 
of the land adjacent thereto.‘ 


§ 201. Meander run at mean high-water mark.—It is a 
rule of the department that meanders are to be run at mean 
high-water mark. This means, according to some of the 
decisions, that it is to be determined from the river bed, 
and it is held that, that only is river bed, “which the river 
occupies long enough to wrest it from vegetation.” Hence, 
high-water mark would lie beyond the part wrested from 
vegetation. Meanders should be run at mean high-water 
mark. And the courts of Pennsylvania have defined a 
bank ‘‘as the continuous margin where vegetation ceases, 
and the shore is the sandy space between it and low-water 
mark.’’6 

The decisions are practically unanimous that a meander 
line is not a boundary line.?. It does not mark or limit the 
boundary, and the owner’s rights extend to the water’s 
edge. It was held in an Iowa case that, with reference to a 
navigable river, like the Des Moines, high-water mark is the 
boundary line. This may be above or below the meander 
line. When by action of the water the river bed changes, 
high-water mark also changes. If the change is gradual 
the riparian owner follows the stream in its changes.° 


4M 1 (1902) § 153. 8 Sayers v. Lyons, 10 Iowa 249; 

5 ronenten Vv. Uae D. & M. Wendell v. Jackson ex rel. People, 
R. Co., 47 Iowa 370. 8 Wend. (N. Y.) 183, 22 Am. Dec. 

6 Mills v. Buchanan, 14 Pa. 59. 635. 

7St. Paul & P. R. Co. v. Schur- 9 Sayers v. Lyons, 10 Iowa 249. 


meier, 7 Wall. (74 U. S.) 272, 19 
L. ed. 74. 
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The fact is that the location of the meander line does not 
limit the boundaries of the riparian owner. His rights, un- 
less restricted by law, or by the instrument under which 
he claims title keep to the water’s edge.° It is not 
always possible or feasible, in meandering a body 
of water, to follow all of the minute windings of the high- 
water line. The surveyor should follow the general course 
and will run his meander line substantially along the line of 
high-water mark. Where it is impossible to carry the line 
along such high-water mark, the surveyor should enter in 
his field-notes the distances, at different points, from such 
mark.!! The surveyor designates the particular bank of the 
stream, as the “right bank,” or the “left bank.” The right 
bank of the stream is on the right hand side, and the left 
bank of the stream is on the left hand side as one proceeds 
down stream.}2 


§ 202. When streams are meandered.—All navigable 
rivers are required to be meandered. All other rivers, “the 
right angle width of which is three chains and upwards,” 
are also required to be meandered. These should be mean- 
dered on both banks at ordinary high-water mark. The 
surveyor is required to take the general courses and dis- 
stances of their “sinuosities” and enter the same in his 
notes of the survey. Other rivers will not be meandered, 
except streams less than three chains in width and which 
“are so deep, swift, and dangerous as to be impassable 
throughout the agricultural season,” may be meandered in 
such cases where good agricultural land along the shores 
make it advisable it be separated into fractional lots. And 
still such meander surveys are subject to be rejected in 
cases where it turns out to be unnecessary.!3 It seems in 
all such cases the necessity is subject to approval of the 
main office. 


10 Manual (1902) § 154. vey lines, and at times establish- 

11 Manual (1902) §155. This ing a lost or obliterated corner. 
information is for the benefit of 12 Manual (1902) § 156. 
surveyors in the future. Such in- 13 Manual (1902) § 157. 
formation aids in tracing the sur- 
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§ 203. Shallow streams not generally meandered.—Shal- 
low streams in which there is no well-defined bank or per- 
manent channel should not be meandered. But if the stream 
is a tide-water stream, whether more or less than the 
ordinary width of three chains it should be meandered at 
“ordinary high-water mark, as far as tide-water extends.” !4 
Evidently this rule is influenced. by the common-law rule 
for determining a navigable stream. There is also another 
consideration in all such cases. A stream in which the tide 
ebbs and flows would be devoid of vegetation to high-water 
mark and, under the old rule, the bed thereof would be the 
property of the sovereign. 


There is also good reason for the theory that the sover- 
eign owns the property left dry by reason of. the’ recession 
of the waters referred to herein. For instance the Crown 
needs the particular riparian rights for defense pur- 
poses, either against a foreign enemy or against the owners 
_of adjoining properties. 


§ 204. Where meander corners. established.—Meander 
corners are required to be established.at.every point, where 
either a standard, township, or section. line intersects a 
meanderable shore, or meanderable stream. These corners 
are established at the time of running the lines. They are 
called meander corners. The surveyor will commence at 
one of these corners in running out the meander line. He 
will follow the general line of high- water mark-and take 
bearings of the severa] parts of the line and measure the 
same. This data will be returned by him. He will note 
therein the approach to all meander corners. Meander 
corners should be permanently marked and, where it can 
be done, bearings taken to trees.'? 


14 Manual (1902) §158. Thisis bility in the United States is that 
on the theory that, at common a stream of water capable of 
law, a stream is regarded as Mav- carrying or floating logs or lum- 
igable where the tide ebbs and_ ber, in the ordinary season of the 
flows, and to that extent only. year, is navigable in fact. 

The general rule as to naviga- 15 Manual (1902) § 158. 
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If the surveyor is retracing the original meander line he 
should set his instrument so as to retrace the original line. 
If the original meander line was run with a solar compass 
he will have little trouble in retracing it. 

All courses are required to be compass courses. They 
are taken from a meridian and not from a latitudinal line. 
“Transit angles” showing the deviation from the preceding 
course are not allowed in meandering.1*® The courses will 
be given by the nearest quarter degree and will approximate 
correctness and be sufficient for all practical purposes. 
Meander lines as well as rectangular will be examined in the 
field before acceptance.17 The crossing distance between 
meander corners on the same line should be noted. And 
the true bearing and distance between corresponding mean- 
der corners will be ascertained by triangulation or by direct 
measurement. Both shores should be protracted.1§ 


§ 205. Meanders of lakes, ponds, bayous.—All lakes, 
navigable bayous and ponds of the area of twenty-five acres 
or more are to be meandered. The surveyor will commence 
at the meander corner and proceed as described above for 
navigable streams. He will take the courses and distances 
from said corner of the entire margin of the body of water. 
He shall note the intersection of all meander corners estab- 
lished thereon.19 It must be remembered that a meander 
line is not a boundary line unless it be such by specific refer- 
ence. If not so specified it will be deemed not to be a bound- 
ary line but a line showing the general trend of the stream 
and run to aid in computing the acreage. All streams flow- 
ing into the lake, river, pond or bayou together with the 
width thereof will be noted. Position, depth and size of 
springs encountered and whether they are fresh or mineral 
shall be noted. The elevation of banks of streams or bodies 


16 Manual (1902) § 159. 18 Manual (1902) § 162. 
17 Manual (1902) § 160. 19 Manual (1902) 8 164. 
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of water, and the height of waterfalls shall be taken and 


noted in the record.2° 


§ 206. Lakes and ponds within boundaries of single sec- 
tion.—Before a lake or pond situated wholly within a section 
can be meandered it must be located with reference to two. 
nearest corners on different sides of the lake or pond. This 
is done by running two lines from such points to the body of 
water and noting their courses and lengths. If these lines 
be coincident with unsurveyed subdivisional lines of the 
section, that fact must be stated in the notes. At the inter- 
section of said lines with the shore of the lake or pond special 
meander corners will be established. A special meander 
corner is one established on a legal subdivisional line, not 
a standard, township, or section line.2!. After the relative 
position of these points has been thus fixed the surveyor 
will meander the body of water, commencing at one point 
and noting the intersection of the meander line with the 
other point or points.?2 


§ 207. Location of island in lake or river.—Islands in 
lakes or rivers, which have been meandered, should be sur- 
veyed. To do this such island must. be located with refer- 
ence to the survey lines of the land adjacent to the body 
of water. The position of the island is fixed by triangula- 
tion from a specially prepared base line on the shore of the 
lake and initiated upon the lines already surveyed, on the 
mainland. The meander corner on the mainland will be 
connected by course and distance on a direct line with the 


20See Manual (1902) § 165, 21 Manual (1902) § 166. It will 


where a large amount of informa- 
tion is given for the land depart- 
ment and the general government, 
as well as the public. Such in- 
formation is of particular value 
in search for lines and corners 
by private surveyors in years to 
come. The same may be said of 
“The Manual of Instructions for 
the Survey of the Public Lands 
of the United States (1930).” 


be readily seen that such informa- 
tion in the possession of future 
surveyors, searching for corners 
and lines, will substantially aid 
them in such search. For instance 
in the event a section corner can 
not be located by posts of wood 
or stone, the surveyor may be able 
to relocate such corner by refer- 
ence to notes of past surveys. 
22 Manual (1902) § 167. 
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corresponding point on the island. A meander corner will 
be established at this point on the island.2? This corner is 
termed an auxiliary meander corner. The meander of the 


island is initiated at this point.?4 


§ 208. Meander corners not to be exposed to waves and 
ice.—Temporary meander corners may be located at the 
intersection of the surveyed line with high-water mark, or 
in case of tide-waters, at the intersection of the line with 

mean high-tide. Still the surveyor should not place a 
- meander corner in'a position exposed to the beating of the 
waves and to the action of ice in severe weather. In all 
such cases a witness-corner should be established on the 
line at a secure point near the point for meander corner. 
The distance and all particulars with reference to the 
meander corner and the witness-corners must be noted. 
From this witness corner the meander corner position can 
thereafter be found.?5 


§ 209. Lands unsurveyable.—Meander corners should 
not be set at intersection of survey~lines with deep 
precipices, canyons, or lands otherwise | unsurveyable. 
Neither should the surveyor meander the. line separating 
the land that can be traversed from that which can not be 
surveyed. In place of meander corners he will set witness- 
corners, on line near the intersection of section lines with 
the impassable tract or impracticable marsh. These 
witness-corners will represent inaccessible regular section 
or quarter-section corners, if within twenty chains. Such 
quarter-sections so marked shall be platted as surveyed.2° 


23 Manual (1902) §169. The the office will designate the num- 


purpose of meandering the island 
is two-fold, first for computation 
of the area, and second, to secure 
the relative position of the island 
in the body of water. The notes 
are sent to the general land office 
of the United States government, 
and the’ area of the island is 
computed, and if’ more than one 
lot is necessary for any one island, 


bers of the lots, and will compute 
the areas of such lots. 

24 Manual (1902) $170. 

25 Manual (1902) § 171. The in- 
formation referred to above will 
substantially aid the surveyor, in 
years to come, in locating. lost 
corners and lines. 

26 Manual (1902) §§ 108-151. 
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Meander lines should not be established at the border 
line between dry and swamp or overflowed land, but should 
be run at ordinary high-water mark of the actual margin 
of the stream or body of water.27 The field-notes of mean- 
ders should show the date on which the work was done. 
Such notes should describe the corners from which the 
meander line was initiated, and also upon which it closed. 
Natural features should be set out in the notes.28 


§ 210. Mistake or fraud in running meander line.—Oc- 
casionally the courts are required to deal with questions — 
in which fraud or mistake in running a meander line is the 
deciding factor. As to whether or not an owner has riparian 
rights may depend on whether or not there was fraud or a 
mistake in running the meander line. If there was fraud 
or a mistake in running that line it will be generally held 
to vitiate the meander line, and, in that event, the courts 
are inclined to regard the so-called meander line as a bound- 
ary line and not a meander line. The case of Lally v. Ross- 
man,29 by the Wisconsin court, as well as several other 
cases in that state, deserve special mention. At first glance, 
it may seem that they lay down a different rule with refer- 
ence to meanders but, on close examination, and reading of 
the cases, it will be found that such court adheres to the 
proposition that meander lines are not boundary lines but 
are run to secure data for tracing the stream or body of 
water and for computation of the area. The point before 
the court in that case was as to the boundary line of a lot 


27 Manual (1902) § 168. 

28 Manual (1902) §172. It is 
important that all natural fea- 
tures be mentioned in the field- 
notes. Subsequent surveyors will 
find this information valuable in 
re-establishing lost lines or cor- 
ners. 

29 Lally v. Rossman, 82 Wis. 
aye bl N. YW). 1S2: 

In the above cited case the 
course of the river was not ac- 
curately traced on the so-called 


government plat but such river 
was marked on the plat as several 
rods north of the actual location 
of the river. The river as it 
actually flows runs several rods 
south of the course indicated by 
the government. It was held in 
such case the owner of a lot would 
actually own to the next one- 
eighth line. See also Whitney v. 
Detroit Lbr. Co., 78 Wis. 240, 47 
N. W. 425; post, § 283. 
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shown on the government plan where it was evident the 
government surveyors either did not run the meander lines 
and fraudulently represented them on the plan, as having 
been run, or made an error, and that the river never did 
run where it was represented to run. In fact, the banks 
of the river were, in many places, a half-mile from the 


! 
Cc 


places where they were represented to be on the plat. 
Fig. 38. The dispute was as to lot 5, Sec. 30, township 42, 
range 8 east. The irregular line A B C represents the 
river as shown on the government plan. The irregular line 
A P C represents the river as it actually existed at the time 
of the government survey and also at the time of the action. 
The land between the two lines is high and is covered with 


Fig. 38 
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heavy timber. The line E F G represents the shore of a 
lake as shown by the government plan, and the line E H I 
represents the shore of the lake as it was at the time of 
the survey and also as it now is. Evidently the govern- 
ment surveyor never meandered, either the river or the 
lake, but guessed at the line of the shores of those waters as 
they meandered through the section. The fact that the lines 
are correctly located at points A and C bears out this theory. 
It was held that lot 5 would extend south to the 1/8 line 
J-K except it must stop where the river crosses that line 
at LL MN. The plaintiff claimed title to lot 5 and that such 
lot extended south to the river as it actually runs as atO LD 
thus claiming a considerable tract of land north of the river 
on what would be the S. W. 1/4 of the S. E. 1/4. The 
defendant claimed that the said lot could not extend south 
of the river “as shown on the government plat.’°° In its 
opinion the court says: “The Whitney case is decisive of 
this case, and leaves little to be said. In that case it was 
held that, where a lake was named as a boundary, and no 
lake in fact existed, the boundary must be the next eighth 
line.” There has been some criticism of this rule and the 
courts of Minnesota lay down a different rule apparently.*} 
However, the Minnesota court, in case of Security Land 
and Exploration Co. v. Burns,?2 had under consideration a 
similar question. Fig. 68.8% In that case there was a 
fraudulent government survey, the plat and survey having 
been duly approved by the government authorities and filed. 
The court held that the meander line, so called, was the 
boundary and that the government could resurvey and 


30 Whitney v. Detroit Lbr. Co., 
78 Wis. 240, 47 N. W. 425. See 
criticism of this case in Hanson 
v. Rice, 88 Minn. 273, 92 N. W. 
982. See also the celebrated “Moon 
Lake” case, Fig. 77, Manual 
(1930), p. 339, and United States 
v. Lee Wilson & Co., 214 Fed. 630, 
aff’d 227 Fed. 827, aff’d 245 U.S. 
24, 62 L. ed. 128, 38 Sup. Ct. 21. 

31 Hanson v. Rice, 88 Minn. 273, 
92 N. W. 982. 


32 Security Land & Exploration 
Co. v. Burns, 87 Minn. 97, 91 N. 
W. 304, 638 L. R. A. 157, 94 Am. 
St. 684. The reader should refer 
to Fig. sixty-eight, and also read 
the case cited herein. It was held 
in that case that the meander 
lines were fraudulently delineated 
in the record and were not binding 
on the government. 

33 Post, ch. 14. 
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resell the land between the lake and the so-called meander 
line consisting of several hundred acres. So it is, in a large 
measure, what to do under the particular circumstances 
before the court. The court can not follow blindly a pre- 
scribed rule laid down by another court under different cir- 
cumstances but must exercise a high degree of common 
sense and originality in arriving at its decision under the 
peculiar circumstances of the case. 

The case of Whitney v. Detroit Lumber Co.,34 cited in 
Lally v. Rossman, is along the same line as the Lally case. 
In that case, according to government survey and plat, 
fractional lot 3 of Sec. 9-39-15 east of 4th contained twenty- 
six acres. Fig. 39. It was situated in the northern part 
of the N. E. 1/4 of N. W. 1/4 of the section. The plat 
showed the remainder of the east 1/2 of N. W. 1/4 of the 
section to be in a lake, the meander of which was the 
southern boundary of the fractional lot. As a matter of 
fact there was no lake in the east half of the northwest- 
quarter of the section. Held that the patent carried title 
only to the north forty acres of the E. 1/2 of the N. W. 1/4. 


While there is no diagram of the section in the reported 
case, by a careful reading of the statement of facts we 
have drawn a diagram of a section of land which seems to 
be warranted by the facts. At any rate it will illustrate 
the point under discussion. Fig. 40. The irregular line, 
A BCD, represents the meander line of the lake as shown 
‘on the plat. The irregular line, G H I, represents the 
actual shore of the lake as it existed at the time of the 
government survey and as it now is. The line, B E F, 
represents Pine River as it is. The line J K represents 
the 1/8 line. It was held that lot 3 could extend only to 
this 1/8 line. This is a case in which the so-called lake 
never did cover the land, as represented, beyond the line 
G HCI. Between the line of the lake and the meander 
line, as shown on the plat, is high land covered with heavy 


34 Whitney v. Detroit Lbr. Co., 
78 Wis. 240, 47 N. W. 425. 
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timber. Prior to 1885, the plaintiff became the owner of 
lots 3, 4, 5 and 8, and was such owner at the time of the 
trial. The alleged trespass was committed on the S. E. 1/4 
of the N. W. 1/4 by the defendant. The defendant claimed 
that the said tract belonged to one Long from whom it had 


F 


Fig. B9 


a license to cut timber on said lands. It was held that 
plaintiff had failed to establish title to any part of the 
S. E. 1/4 of the N. W. 1/4 and that lot 3 was limited to the 
1/8 line as its southern boundary. This rule is well estab- 
lished in Wisconsin. The author believes it has good rea- 
sons for its existence and should not be condemned without 
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a careful consideration of the whole question. Still it is 
not in harmony with the general rule.*5 


§ 211. Meander line bounding marsh.—In 1834, land 
lying south of Lake Erie was surveyed by a United States 
surveyor. The meander line was run along a boggy, wet 
marsh, lying south of and adjoining the lake. On the plat 
made by the government from the notes of this survey the 
land between the meander line and the lake was designated 
as “flat marsh” or “impassable marsh and water.” This 
meander line was a considerable distance from the lake 
proper. A part of the land bounded on the north by the 
meander line was patented by the government to one B, in 
1844. B paid only for acreage determined by the meander 
line. The patent recites the number of acres and that tract 
is a fractional section ‘‘according to the official plat of the 
survey of said lands returned to the general land-office by 
the surveyor-general * * *.” In 1881, the land-office 
instructed its surveyor to survey said marsh, lying between 
the meander line and the lake proper. Such marsh was 
accordingly surveyed and platted and due return made to 
the land-office. Thereafter the government patented the 
land so surveyed to C. Held in that case that the original 
meander line run in 1835, was a boundary line, and B will 
be limited to that boundary line, and the marsh lying 
between the original meander line and the lake proper was 
excluded from his patent; that C would hold such marsh 
under the later survey and patent issued thereunder.’ And 
one receiving a patent will not ordinarily be heard to insist 
that by reason of an error on the part of a surveyor more 


35 Post, ch. 14. See “Moon 


stopped his survey at this 
Lake” Case, Fig. 77, Manual, 


‘Marsh,’ as he called it. These 


(19380), p. 339, and United States 
v. Lee Wilson & Co., 214 Fed. 630, 
aff’d 227 Fed. 827, aff’d 245 U. S. 
24, 62 L. ed. 128, 88 Sup. Ct. 21. 

36 Niles v. Cedar Point Club, 
Lib Uk S:n800;) 445 le edi 715020 
Sup. Ct. 124. “Here, it appears 
distinctly from the field notes and 
the plat that the surveyor, Rice, 


surveys were approved and a plat 
prepared, which was based upon 
the surveys and field notes and 
showed the limits of the tracts 
which were for sale.” That is the 
so-called impassable “marsh” 
limited the boundary of the land 
conveyed, though it is a consider- 
able distance from the lake. 


221 MEANDER CORNERS AND MEANDER LINES § 212 
land was bought than paid for. This land was held not to be 
continuously submerged.37 Necessarily the court had to 
determine that the marsh had never been conveyed by the 


government until so conveyed to C. 


§ 212. Bayou a boundary line.—It. sometimes happens 
that the government surveyors ran the meander line along 
a bayou situated some distance from the main river and 
did not meander the main shore of the river. This action 
of the surveyors, will naturally raise a question as to 
whether or not the person buying land along the bayou 
could properly claim to the main river as a riparian pro- 
prietor. In deciding such cases the court and the surveyor 
should consider all of the surrounding circumstances. If 
considerable land lies between the bayou and the main river 
it would be an indication that the government did not intend 
to give up all of its rights to such land by conveying the 
shore adjacent to the bayou. This proposition has been 
before the United States courts for decision.?8 In the case 
cited the plaintiff was the owner of a lot patented by the 
government. He paid for the number of acres as deter- 
mined by a certain meander line. This meander line was 
run along a bayou, which emptied into the main river but, 
at the point in question, was some distance therefrom. It 
was held that the plaintiff’s land was limited by the bayou. 
The court says: “In this case United States surveyors 
obviously surveyed plaintiff’s lot only to a bayou and ran 
the meander line along said bayou, leaving the river unsur- 
veyed. The plaintiff has no right to challenge the correct- 
ness of this action, or to claim that the bayou was not 
the Indian river or a proper water-line on which to bound 


37 Niles v. Cedar Point Club, 
Wi/5sU.. 000,44 L, .ed. 171,20 
Sup..<Ct.. 124. 

38 The court in Horne v. Smith, 
159 U. S. 40, 40 L. ed. 68, 15 Sup. 
Ct. 988, said: “But the question 
in this case is whether the bound- 
ary of these lots is the bayou or 
the main body of the river. That 


a water line runs along the course 
of the meander line cannot, of 
course, in the face of the plat 
and survey, be questioned, but 
that the meander line of the plat 
is the water line of the bayou 
rather than that of the main body 
of the river, is evident from these 
facts,” 
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the lots. The river mentioned was some mile and a quarter 
beyond the bayou or meander line run. The amount of 
land patented was about one hundred and seventy acres 
and was situated in sections 23 and 26. It would not be 
presumed that the government intended to convey over 
seven hundred acres and situated in part in sections 22 
and 27 also.” In this case the length of the section line 
between sections 23 and 26, as given on the plat, was 30.55 
chains, but the actual distance to the river was about 120 
chains. The patent to the lot of plaintiff closed by using 
this language in the description, “containing one hundred 
seventy and forty-two hundredths acres,.according to the 
official plat.” It was held that this did not transfer the 
land between the bayou and the river. The surrounding 
circumstances moved the court in that case to hold that it 
was not the intention of the government to convey all of 
the land between the bayou and river. The court did not 
find there was any fraud or mistake in running the meander 
line but stated that evidently the surveyors, for reasons of 
their own, did not deem it feasible at the time to survey 
the land between the bayou and the river. The court cites 
several authorities, some of which we have already con- 
sidered.?® Metes and bounds in a description control dis- 
tances.*° A meander line is not a boundary line generally.*! 
A similar question was before the court in an Iowa case in 
which the facts were that a certain lot was surveyed and 
platted and located on the north side of a certain water, 
supposed to be the Missouri River. The government plat 


the so-called meander line and the 


39 Whitney v. Detroit Lbr. Co., 
78 Wis. 240, 47 N. W. 425; Lally 
v. Rossman, 82 Wis. 147, 51 N. W. 
Hy 

The fact there was no fraud in 
running the meander line and the 
further fact that the meander line 
was intentionally run along a 
bayou and wet marsh is con- 
vineing that there was no mistake 
in so running the same. In view 
of this situation, the government 
certainly owned the land between 


actual water-front. The govern- 
ment could order such land sur- 
veyed. If that be so, then the 
government could convey such 
land by a patent as it did. Glenn 
v. Jeffrey, 75 Iowa 20, 39 N. W. 
160. ; 

40 Morrow v. Whitney, 95 U. S. 
Bol, 24 eden, 256. 

41 Hardin y. Jordan, 140 U. S. 
871, 85 L. ed. 428, 11 Sup. Ct. 808, 
838. 
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and field-notes described the meander line as being at said 
river, but the water was in fact a bayou some distance from 
the river, and between it and the river was land which in 
fact was never surveyed. Held, that the patent for the lot 
did not convey the land between the bayou and the river.42 
The Iowa court held that the land between the bayou and 
river had never been surveyed. A similar question was 


before the Nebraska court with like effect.43 


§ 213. Variation between plat and field-notes.—Where 
the evidence shows a variation between the plat and field- 
notes it is important to know to which data the courts give 
the preference. This question has been before the court in 
a number of carefully considered cases and it is quite gen- 
erally held that the plat must control. In an Indiana case 
it was so held.44 Thus it would seem that the plat is held 
to be a higher degree of proof than the notes. Doubtless 
there are other cases, where from the surrounding circum- 
stances, the court would be constrained to hold differently. 
It is largely a question of what to do under the particular 
circumstances. All of the facts should be carefully con- 
sidered in a given case. Certainly a map and survey made 
after the deed had been lost, by a surveyor who acted only 
upon information therein contained, would not be admissible 
as evidence to prove the boundary.*® 


42 The cases of Morrow v. Whit- 
hey, 95 -U.7S;°551, 24 -L- ed.: 456; 
Hardin v. Jordan, 140° U. S. 371, 
35_L. ed. 438, 11 Sup., Ct, 808; 
Glenn v. Jeffrey, 75 Iowa 20, 39 
N. W. 160 leave no chance for 
discussion .as to the decision of 
the court in Niles v. Cedar Point 
Club,/175 °U. 3S. °300,’ 44 L. ed. 
171, 20 Sup, Ct. 124. 

43 The decision of the court in 
Lammers v. Nissen, 4 Nebr. 245 
is supported by . overwhelming 
authority in both federal and state 
courts. 

44 Beaty v. Robertson, 130 Ind. 
589, 30 N. E. 706. Of course at a 
trial involving the question of the 


right of the government to disre- 
gard the so-called meander line, 
where the issues so permit, the 
court will. receive evidence of the 
field-notes in order to determine 
the intention of the goverment 
surveyor. 

45 Certainly, in a case where the 
government surveyors defrauded 
the government in a survey of the 
public lands, it can disregard that 
survey and order a new survey 
and:thus put on the market for 
sale the land so fraudulently 
shown in such survey in a lake. 
Cartright v. Cartright, 70 W. Va. 
507, 74S. E. 655, Ann. Cas. 1914A, 
578. 
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MARKING LINES AND CORNERS 
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223. Closing township corners. 232. Meander corners. 


§ 214. Scope.—Fixed monuments are of paramount im- 
portance in all surveys. They control courses and distances 
as we have seen. They furnish undisputed evidence of the 
location of lines and corners and must not be disregarded. 
They are the sources of the surveyor’s confidence in the ac- 
curacy of his work. Whether the survey be an original one, 
the relocation of lines and corners long obliterated, or the 
planting of subdivisional corners of a section the surveyor 
should establish permanent monuments at all corners with 
great care. These permanent monuments should consist of 
steel, copper, or stone firmly set in the soil. Take the time 
and do not neglect this important matter. If timber be near 
at hand, at least two bearings should be taken to each 
corner. These should be properly marked and noted in the 
minutes. Permanent records should be made. Otherwise 
there is no guarantee of satisfactory work in the future. 


Substantial monuments having been planted at all corners 
and bearing trees having been located and marked, and 
distances from corners to such bearing trees having been 
taken, and careful, permanent, public records of such work 
having been made, the surveyor has performed a valuable 
service to the public and to his client. 
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§ 215. Blazing trees.—When the author gave a title to 
this chapter it was not so much with the thought of urging 
upon surveyors the planting of permanent monuments at 
all corners, as briefly touching upon the instructions of the 
commissioner of the general land-office to the surveyor- 
general and his deputies, on the manner of marking lines 
and corners. Retracing surveyors should become familiar 
with these instructions. The Act of 1796, which is still in 
force, required the marking of lines as well as corners. In 
a wooded country, this is of great importance and will be 
helpful to local surveyors and owners in locating the true 
line. Blazes are permitted only along permanent lines; 
never along random or temporary lines. We will briefly 
review the instructions sent out by the commissioner of the 
land-office relative to these matters in this chapter. The 
author would suggest to all surveyors that in the year 1930, 
the government published a manual for the surveying of 
public lands. It is brought down to date and all surveyors 
should secure it. 


§ 216. Lines, how marked.—Lines on which points are 
to be established should be marked by hacking or blazing 
trees on or near the line. All trees on the line and which 
are intersected by the line should be hacked or notched on 
each of the sides facing the line. No other marks per- 
mitted. These are called “sight-trees,” or “line-trees.” A 
number of other trees standing within fifty links of a point 
on the line should be blazed on two sides quartering toward 
the line. These blazes make the line more conspicuous. 
Thus, by observing the position of the blazes the surveyor 
ean locate the general direction and position of the line and 
points on it. In early surveys, other practices prevailed. 

Line-trees are helpful in retracing old surveys. Recent 
surveys in a timbered country can be easily followed. 
The blazes should be cut deep enough to leave reasonably 
well-formed scars. The axman should cut through the 


1 Manual (1902) § 42; Manual Definition of “blaze” and 
(1930) § 235. “hack,” post, § 351. 
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bark and into the wood. Trees two inches or more in 
diameter are suitable for blazing. Fuil notes should be 
made of all blazed trees, giving diameter, kind of tree, 
direction from line, and approximate distance from the line.? 
Sufficient undergrowth to enable the surveyor to cor- 
rectly operate his instruments along the line will be cut. In 
the event the line crosses deep wooded valleys and is run 
by sighting over tops of trees, the usual blazing of trees in 
the low ground, where accessible, will be performed.? 


§ 217. Blazing random lines unlawful.—“The practice of 
blazing random lines,” say the instructions, “to a point some 
distance away from an objective corner, and leaving through 
timber a marked line which is not the true boundary, is 
unlawful, and no such surveys are acceptable. The decisions 
of some state courts make the marked trees valid evidence of 
the place of the legal boundary, even if such line is crooked, 
and has the quarter-section corner far off the blazed line.” 
It will be readily seen to allow randoms to be blazed would 
be a source of trouble and confusion. Hence, on random 
lines trees will not be blazed unless absolutely necessary, 
and then guardedly so as to prevent confusion in lines. 
And still bushes may be cut away and limbs lopped off and 
stakes set on the trial line every 10 chains to enable the 
surveyor to return and correct and off set to the true line. 
After the true line has been established, the surveyor will 
remove all stakes on the random line.® 


§ 218. Impassable objects on line—Witness-points.— 
Where the survey of a line is obstructed by an impassable 
object, such as a pond, swamp, or marsh (not meandered), 
the line will be prolonged across such obstruction by right- 
angling or some other trigonometrical operation to locate 


2 Manual (1902) § 48; Manual tion thereof. This is one of the 


(19380) §§ 235, 236, 319. 

3 Manual (1902) § 44; Manual 
(1980) § 285. It will be noted 
that. by blazing trees either 
on or near the line, future sur- 
veyors can the more easily locate 
the line or the approximate posi- 


purposes of such markings. 

4 Manual (1902) § 45; Manual 
(19380), Bearing Trees, Bearing 
Sees and Memorials, §§ 319- 

5 Manual (1902) § 46; Manual 
(1930) § 235. 
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the line across the obstruction. In the event the line is 
recovered some distance beyond the margin of the obstruc- 
tion, it will be surveyed back to such margin and trees blazed 


thereon. A witness-point will be established to mark such 


Fig.'40 


margin, except when such point is less than 20 chains from 
a legal corner, and in that event a witness-corner will be 
established. All of the particulars will be carefully en- 
tered in the field-notes.6 Fig. 40. ‘In case where 
all points of intersection with the obstacle to measure- 


6 Manual (1902) §§ 49, 50; See 
Manual (1930) § 252 providing for 
establishment of witness-corners 
on a surveyed line within 10 
chains of the corner or if no 


suitable place can be found on 
such a line, within 5 chains in any 
direction from the corner. If no 
suitable place is found within dis- 
tances given, one or more legal 


§ 218 
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ment,” continue the instructions, fall more than 20 chains 
from the proper place for a legal corner in the obstruction, 


subdivisions of the section should 
be omitted. 

Referring to Fig. 40, at the 
point marked “WC 18.60” the sur- 
veyor planted a witness-corner on 
the true line. Also see Fig. 41. 


These various witness-corners 
must not be confused with sub- 
division corners. They are valu- 
able landmarks to assist the sur- 
veyor in locating the lines. 
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and a witness-corner can be placed on the off-set line within 
20 chains of the inaccessible corner-point, such witness- 
corner will be established.? Fig. 41. 


§ 219. Establishing and marking corners.—The govern- 
' ment surveyor is required to carefully mark all corners, in 
a manner to assure permanency, to the end that future 
surveys may be made with certainty. If corners are not so 
marked the survey will have been largely in vain. What is 
here said with regard to the duties of government surveyors 
in marking corners and lines may well be applied to local 
surveyors. It is not enough to do the work of running lines 
and fixing corners. There should be permanent monuments 
set and full notes taken with reference thereto. Ample 
time should be taken in making the survey and properly 
marking all corners and lines. By all means do not neglect 
perpetuating the locating of all corners and lines. 

‘All marking of letters and figures should be done neatly, 
distinctly, and durably,” say the instructions, “using the 
tools best adapted to the purpose, and keeping them in good 
order. These tools are the chissel and hammer for marking 
stones, and the scribing tool or gouge for surfaces of wood.” 
The greatest permanency requires stone or iron corner 
monuments. The perishable nature of wood prohibits its 
use at this time unless absolutely necessary. The deputy 
should be provided with good tools so that the work may 
be accurately and quickly done. Arabic figures should be 
used for all numbers.8 


§ 220. Monuments consist of corners and accessories.— 
The corner should be firmly established. It should consist 
of an iron rod, pipe, or better still a copper rod, a marked 
stone, a cross cut on a ledge. Where these can not be had 
a post of durable timber may be used. If it be necessary to 
set up a stone monument on a ledge the instructions require 


7 Manual (1902) §51. See also ner Materials, §§ 242-248, Mark- 
Manual (1930) § 252. ing Corners, § 255. 

8 Manual (1902) § 55; Manual 
(1919) § 255; Manual (1930), Cor- 
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that it be supported in a well built-stone mound, marks 
plainly shown. A witness-mound will be built separately.° ; 

Under the instructions the accessories in the order of 
their desirability are: bearing objects, such as cliffs, rocks, 
or boulders marked with a cross, the letters “B. O.” and 
section number; memorials, such as glass, stoneware, 
marked stones, cast iron, charcoal, or charred stakes buried 
twelve or twenty-four inches under the surface at the 
corners; pits of proper size and arrangement; mounds of 
stone at proper position from corner; bearing trees blazed 
and marked as required; stake in pit, with letters and 
figures; mound of earth, which is the least durable, may be 
considered.!° It is necessary that these monuments be prop- 
erly lettered where that may be done. Buried charcoal, 
broken glass, or stone pottery is very durable and effective. 
The fact of such burial together with the depth and exact 
location should always be noted in the minutes. 


§ 221. Pits and mounds.—‘“‘When pits and mounds of 
earth are made accessories to corners,” say the instructions, 
“the pits will always have a rectangular plan; while the 
mounds will have a conical form, with circular base; and in 
all cases both pits and mounds will have dimensions at least 
as great as those specified in the descriptions.” No de- 
parture by the surveyor will be permitted.1! In a prairie 
country, in the absence of stone, iron, or copper for markers, 
the surveyor should erect mounds as described herein and 
make proper measurements and records of mounds. It 
will be seen that neither mounds nor pits are of any 
permanency as markers unless the surface of the ground 
remains practically undisturbed. In the latter case they 
mark the place where the corner may be found with rea- 


9 Manual (1902) §54; Manual 


(1980), Corner Accessories, § 316. 

10 Manual (1902) § 55; Manual 
(1980),Corner Accessories, §§ 316- 
318 


11 Manual (1902) §57; Manual 
(1930) §§ 326-329. It will be noted 


that the rules provide for the 
careful marking and position of 
all corners. It is essential that 
such marking be made with care 
and that records be made thereof. 
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sonable certainty. Corners in later surveys are marked 
much more permanently than formerly. Marked steel rods 
at all section, township, range and quarter-section corners 
make a very desirable marker. 


§ 222. Standard township corners.—All corners should 
be so marked that the surveyor may identify the particular 
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corner and know that certain sections are identified thereby. 
Detailed descriptions of the manner of marking standard 
township corners under any and all circumstances are 
given in the instructions.12 It has been the practice in a 
prairie country, where no trees are found in the vicinity of 


SFft Base 
2 62 High 


Fig. 43 


the corner, for the surveyor to mark such corners with 
stones, mounds of earth or pits where practical. The size 
and location of the pits and mounds and the size of the stone 
are fully set out in the field-notes. Where a pit and mound 
of earth are impractical the corner may be marked by a 


12 Manual (1902) §64; Manual than five stones, base not less than 
(1919) § 255. 2 feet and 1% feet high. In stony 

A mound of Stone erected as ground the mound should be made 
a corner accessory should be built sufficient in size to make it con- 
as stably as possible. Such mound spicuous. Manual (1930) §§ 326, 
of stone will consist of not fewer 327. 
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stone, with mound of stones for support, or, in lieu of a 
stone, a post may be planted at the corner. Where trees 
can be found they should be marked to indicate the position 
of the corner. Figs. 42 and 43. 


Mounds of earth with deposit of charcoal, glass, crockery, 

or similar material may be used to witness the corner. 

- Should a tree be found at the corner it should be blazed and 

marked and its position may be indicated by pits and mounds . 

of earth or by bearing trees. The particular corner should 

be so marked as to indicate it is a standard corner, thus 
S$ Cr? 


5’ Base 


Fig. 44 


§ 223. Closing township corners.—Closing township cor- 
ners on base lines or standard parallels are required to be 
‘connected, by course and distance, with the nearest standard 
corner thereon. Likewise other closing corners are required 
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to be connected, in a similar manner, with the nearest town- 
ship, section, or quarter-section corner, or mile, or half-mile 
monument, as conditions may require in the particular 


Piguet 


case.!® These corners are marked in a similar manner, except 
the inscriptions are placed so as to indicate the corner to be 
a closing corner, ‘thus, “C C.”!4 “When two closing lines, at 


13 Manual (1902) § 66. 14 Manual (1902) § 65; Manual | 
(1980) § 881. 
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right angles to each other,” it is said, “intersect an irregu- 
lar boundary at points less than 8 feet apart and stone or 
post corners are established,’ the ordinary pits will be 
omitted, and the pits on the closing lines will have their 
dimensions increased to 36x86x12 inches.15 Where the soil 
remains undisturbed such pits and mounds will furnish the 
surveyor with ample evidence of the location of corners.!*® 
Figs. 44 and 45.. The precautions herein outlined were 
not always observed in many of the early surveys; in fact 
they were not made a part of the instructions in the early 
day. This omission became the source of much confusion 
in the relocation of corners on standard parallels and base 
lines. 


§ 224. Corners common to four townships.—These 
corners are permanently marked like standard township 
corners, except the lettering on the post indicates that the 
corner is one common to four townships, and the townships 
are designated by the proper letters on the side of the post 
facing a given township. Such post should be set diagonally 
so that each side faces a particular township.17 Thus the 
given township can at all times be identified by an examina- 
tion of the markings facing a township. Figs. 46 and 47. 


§ 225. Corners common to two townships.—The pits, 
mounds, stones, or posts, which indicate the position of 


15 Manual (1902) §69; Manual ment. A description of the pits 


(1930), Pits §§ 328, 329, Mounds 
§§ 326, 327. The purpose of these 
special instructions, it will be 
observed, was to aid future sur- 
veyors in finding corners and in- 
terpreting them. 

In Manuals of 1919 and 1930, 
§ 829, it is stated that all pits 
are to be dug 18 inches square and 
12 inches deep with the nearest 
side 3 feet from the corner monu- 


should be embodied in the field 
notes and “this is particularly im- 
portant in view of the fact that 
the practice herein outlined differs 
materially (in the interest of 
simplicity) from that set forth in 
earlier editions of the Manual. 

16 Manual (1930) §§ 326-328. 
17 Manual (1902) § 71; Manual 
(1980) § 332. 
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Fig. 47 


these corners are placed similarly to other corners on town- 
ship lines, except that they are so arranged and marked 
as to indicate the two townships. By referring to the letters 
and the positions of the pits and mounds of earth or bearing 
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trees, the particular township intended to be designated can 
be ascertained and identified.18 Figs. 48 and 49. 


Fig. 48 


§ 226. Standard section corners.—Standard section 
corners are marked similarly but so as to indicate the 
particular section. For instance, if it be desired to mark 
the corner to sections 31 and 32 of a designated township 
it could be done in one of eight ways but, whichever method 
is used, should indicate the position of the corner and 
the sections of which the corner is common. If marked 


18 Manual (1902) § 72; Manual 
(1980) § 338. 
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: Fig. "49 


with stone, pits and mound of earth, the markings 
and positions would be as follows: ‘Set a stone, 
x x ins., ins. in the ground, for standard 
corner of Sections 31 and 32, marked S C on N.; with 5 
grooves on E. and one groove on W. face; dig pits 24x18x12 
ins., cross-wise on each line KE. and W., 3 feet and N. of stone, 
7 ft. dist.; and raise a mound of earth 4 ft. base, 2 ft. high 
N. of cor.” It will be noted that this marks the position 
of the standard section corner.! 


19 Manual (1902) § 74; Manual 
(1930) §§ 265, 287, 330. 
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§ 227. Closing section corners.—Closing section corners 
may be marked with post, stones, pits, mounds of earth, or 
trees, the same as for other corners but the markings on 
posts and position of pits and mounds indicate the location 
of the particular corner. If marked by stone, with pits and 
mounds of earth, the notes for corners to sections 1 and 2 
would read something like this; “Set a stone, xX 
De ins. ins. in the ground, for closing corner 
for sections 1 and 2, marked C C on 8.; with one groove on 
E. and 5 grooves on W.; dig pits, 24 x 18 x 12 ins., cross-wise 
on each line, E. and W., 3 ft., and 8. of stone, 7 ft. dist.; 
and raise a mound of earth 4 ft. base, 2 ft. high, S. of cor.” 
It will be seen that this marks the position of the closing 
corner. If trees are marked there would be two bearing or 
witness-trees.2° 


§ 228. Corners common to four sections.—These corners 
may be marked with stone, wooden posts, pits and mounds 
of earth, and in the same way, as other corners are marked. 
The marking must indicate the position of the given corner. 
It will be noted that the notches or grooves cut on the post 
or stone fix the position of the required corner. When it is 
known that the corner is one common to four sections the 
notches cut on the stone or post will show the location. For 
instance, the markings with stone, pits and mounds of earth 
for corner to sections 14, 15, 22, and 23, would be, as noted 
in the field-notes; ‘Set a stone, x x —— ins., 
ins., in the ground, for cor. of sections 14, 15, 22 and 
23, marked with 3 notches on S. and 2 notches on E. edge; 
dig pits, 18 x 18 x 12 ins., in each section 5 and 1/2 ft. dist.; 
and raise a mound of earth, 4 ft. base, 2 ft. high, W. of cor.” 
If the corner is marked by bearing-trees one tree should be 
selected in each of the four sections of which the corner is 
a common one.?! 


§ 229. Section corners common to two sections only.— 
These corners may be marked similarly to other corners but 


20 Manual (1902) §75; Manual —21 Manual (1902) § 76; Manual 
(1980), Closing Section Corner (19380) §§ 267, 289, 335, 
§§ 266, 288, 331. 
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the position of the corner must be shown by the markings 
on the stone or post. For instance, if the corner be marked 
by post and bearing-trees, and it is desired to mark the 
corner to sections 24 and 25, township 3 N., range 5 W., the 
notes to a proper marking would read: “Set a post, 3 
ft. long, 4 ins. sq. 24 ins. in the ground for cor. of sections 
24 and 25, marked T. 3 N.S. 25 on S. W., and R. 5 W. S. 24 
on N. W. face, with 4 notches on N., and 2 notches on S. 


edge; from which A ; ins,..diam., .bears.S. —— 
Degs. W., lks. dist. marked T. 3 N. R. 5 W. S. 25 
B.T;,.A——, ins. diam., bears N. —— Degs., W., ; 


lks., dist., marked T. 3 N. R, 5 W. S. 24 B. T.” It will be 
noted the given corner is identified with certainty not only 
by the notches but by the marked trees.2? 


§ 230. Section corners referring to one section only.— 
Such corners are marked with similar materials but mark- 
ings are different and positions of pit and mound of earth or 
trees are different. If it be desired to mark a corner to sec- 
tion 10, T. 3 N., R. 5 W. by post with pit and mound of earth, 
the field-notes would read: “Set a DOSL, oO 7t. lone, 74 
ins. sq., with marked stone (charred stake or quart of char- 
coal), 24 ins. in the ground, for N. W. cor. of sec. 10; marked 
Te oLN. o.o On N. W. B.D. W.5.<20, ON. Hn Se 9-0N, aaW.5 
and S. 9 on N. W. face with 5 notches on S. and 3 notches 
on E. edge; dig a pit 36 x 36 x 12 ins. in the sec. 8 ft. dist.; 
and raise a mound of earth, 4 ft. base, 2 ft. high, S. E. of 
cor.”’23 


§ 231. Quarter-section corners.—Similar materials may 
be used for marking quarter-section corners but the marks . 
and position of letters, pits, mounds and bearing trees differ. 
If it be desired to mark a quarter-corner by a stone, pits 
and mound of earth, the field-notes would read: “Seta 
stone, x x ins., ins. in ground, for 1/4 
sec. cor. marked 1/4 on N. face; dig pits, 18 x 18 x 12 ins., 


22 Manual (1902) § 77; Manual 23 Manual (1902) § 78; Manual 
(1930) §§ 268, 290, 336. (1980) §§ 269, 291, 337. 
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E. and W. of stone, 3 ft. dist.; and raise a mound of earth, 3 
and 1/2 ft. base, land 1/2 ft. high, N.-of cor.”4 


On meridional lines, the pits will be dug N. and 8. and the 
mound will be placed on the west side of the corner; on 
latitudinal lines the pits will be located E. and W. and mound 
will be built on the north side of the corner.2° On 
meridional lines, the marks will be placed on the west 
side and on latitudinal lines, on the north side of the stone, 
post, or other monument. On meridional lines, the stakes 
will be driven in the S. pit, and on latitudinal lines, in the E. 
' pit.26 These exact instructions should be observed closely 
to the end that corners may be identified with exactness. 


As to standard quarter-section corners the instructions 
provide: “All standard quarter-section corners on base 
lines or standard parallel, will have the letters ‘S C’ (for 
standard corner), precede the marking 1/4 or 1/4 S., as the 
case may be; such corner will be established in all other 
respects like other quarter-section corners.” And it is 
provided that when bearing-trees are noted for standard 
quarter-section corners, each tree will be marked, S C 1/4 
SB T.27 


§ 232. Meander corners.—Such corners may be marked 
with similar materials. However, the markings on the post 
must indicate that it marks a meander corner, thus “M C.” 
If it be desired to mark a meander corner of fractional sec- 
tions 26 and 35, with stone, and pits and mound of earth, 
the field-notes would read: ‘Set a —— stone, x 
xX ins., ins. in the ground for meander cor. of frac. 
secs. 26 and 35, marked ‘M. C.’ on E. face, with one groove 
on 8. face; dig a pit 86 x 36 x 12 ins. 8 ft. W. of stone; and 
raise a mound of earth, 4 ft. base, 2 ft. high, W. of cor.’’28 


24 Manual (1902) § 79; Manual 26 Manual (1902) §§81, 82; 
ae 8§ 270-272, (292-294, 388- Manual (1930) §§ 270- 272, 292. 
340. 294, 338-340. 
25 Manual (1902) § 80; Manual 27 Manual (1902) § 88; Manual 
(1930) §§ 270-272, 292-294, 338- (1930) §§ 270, 292, 338. 
340. 28 Manual (1902) § 85: Manual 
(1930) §§ 278, 295, 341. 
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“On all meander corners,” it is said by the instructions, 
“the letters ‘M. C.’ (for meander corner) will be cut into 
the side facing the stream or lake to be meandered. On 
post or tree meander corners, within township exteriors, 
additional marks will be placed, as follows: the township 
number will be marked on the side opposite ‘M. C.’; the 
proper range and section number will be placed on the right- 
hand side (when looking along line toward the stream or 
lake), and the appropriate section number on the opposite 
side.” And it is provided that all meander corners on base 
lines or standard parallels will be further marked “‘S. C.” on 
north side of face. It is also provided by the instructions 
that: “On principal’or guide meridians, and on meridional 
township lines, the letters ‘M C’ will be placed as above 
directed; the township number will be marked on the op- 
posite side; while the proper range and section numbers 
will be marked on the sides facing the east and west cardinal 
points.” 

The township and section numbers, on base lines or stand- 
ard parallels and on latitudinal township lines, will be 
marked on the sides facing the north and south cardinal 
points ; the range numbers will be placed on the side opposite 
the marking ‘M. C.” The numbers indicating townships, 
-ranges and sections will be preceded by the initial letters 
T, R and S respectively in all markings referred to in this 
paragraph.2° It will be seen that we have dealt very briefly 
with the markings of corners. No attempt has been made to 
cover the various markings, but enough has been said to in- 
dicate the manner pursued by the government. For addi- 
tional information the reader is referred to the Manual of 
Surveying Instructions.*° The Manual of 1930 deals with all 
questions pertaining to the surveys of all government lands, 
the identification of the corners and all resurveys should be 
studied closely by the surveyor.*? 

29 Manual (1902) § 87; Manual 30 Manual (1902) §8§ 64-92. 


1930 273, 295, 341. 31 Manual (1980), Corner Monu- 
nabs DBs ments, ch. 4, §§ 2387-347A. 
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Scope.—It frequently happens that, upon reading 


over the description in a deed, and applying it to the land, 
there is some apparent ambiguity, and the surveyor may 
find difficulty in locating the exact tract without a resort 
to evidence outside of the instrument of conveyance. To 
the end that the surveyor may know the law, and the bar 
have citations at hand, we are here laying down some of 
the more important statements of the law and the citations 
of decisions of courts sustaining the several propositions. 
It is the rule that the identical monument of, boundary re- 
ferred to in a deed is always the subject of parol testimony. 
An instruction to the jury that “they must take the grant 
and map together, and if they believe the land in controversy 
within the grant, as explained by the map, they will find 
for the plaintiff,’ was held to be correct.1 If this be 


1In Ferris v. Coover, 10 Cal. 
589, the court says: “A map, re- 
ferred to in a grant for the pur- 
pose of identifying the land, is to 
be regarded as a part of the grant 
itself, as much so as if incor- 
porated into it”; and again “if, 
taking the grant and map to- 
gether, any portion of the descrip- 
tion must be rejected, reference 
will be had to the circumstances 
under which the grant was made, 
and the intentions of the parties, 


and parol evidence is admissible 
in such case for that purpose. 
That portion will be rejected, and 
that construction adopted, which 
will give effect to the intentions 
of the parties.” And the same 
court held that, ‘parol evidence 
is admissible in explanation of 
the boundaries, and to fix the loca- 
tion of the land granted.” 

The case is a very important 
one and the student should study 
it with care. 


244 


245 IDENTIFICATION OF TRACT § 233 


so it is important to know what kind of evidence is 
competent. The subject is a broad one, and, to treat it 
exhaustively, would require more space than can be given 
to this branch of the work. We will, however, consider the 
more important principles of evidence applicable to the title. 
Naturally the subject of declarations is closely associated 
with this title. It is an important branch of evidence and 
we propose to treat it especially with reference to the survey 
of lands and the identification of the tract. Gillette, in his 
admirable work on Indirect and Collateral Evidence, says: 
“The authorities on this subject (Declarations of Deceased 
Persons as to Boundaries) are in a state of great confusion. 
This is due in part to the fact that many courts have con- 
fused reputation and declarations, as evidence of boundaries. 
And * * * well considered cases reject evidence of 
reputation to establish boundaries, except where they are 
public or quasi public.”’ And further on in the same section, 
we find: “There is a line of cases in this country that 
authorize the introduction of the declarations of deceased 
persons as to boundaries, while in possession of land owned 
by them, in the act of pointing out their boundaries, and 
at a time when they had no reason to deceive or misrepre- 
sent. There are also cases which hold that such declarations 
are competent although made while off the land and not 
accompanying any act of pointing out the boundaries. The 
first line of cases has the preponderant voice * * *,’2 
In the following pages we consider and quote from various 
authorities, in the different parts of the United States, at 
length, on the matter of declarations of persons, since 
deceased, pertaining to the boundaries of lands. The reader 
will note the two lines of cases referred to by Judge Gillette. 
In order that these declarations be admissible it must 
appear that they were made prior to a time when any con- 
troversy existed. With reference to this matter Mr. Justice 
Lawrence said: “Declarations post. litem motam—not 


2 Gillette Indirect and Collateral 3 Monkton v. Attorney-General, 
Evidence, § 171. 2 Russ. & M. 147. 
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merely after the commencement of the lawsuit, but after 
the dispute has arisen, for that is the primary meaning of 
the word lis- ought not to be received as evidence.” If made 
after a controversy had arisen it is more than likely that the 
person making it would be influenced in the making of the 
declaration in the interest of one or the other of the parties. 
Hence, it could not be relied on. 


§ 234. Declarations of surveyor since deceased.—It has 
been held that the deposition of a surveyor, who ran the 
boundary line of a grant, taken in an action, is admissible in 
another action between different parties, as hearsay evi- 
dence, upon the question of the location of such lines, after 
his death.® And we find the South Carolina court holding 
that the declarations of a surveyor, deceased, at the 
time of trial, who originally located the land, are admissible, 
on a question of the location of that land.® So, too, the acts 
and declarations of a surveyor, while surveying an adjacent 
lot, upon the question of boundary are admissible; the sur- 
veyor being now deceased, and having no interest to misrep- 
resent at the time of such survey. What the surveyor did 
and said at the time he found the corner of the land in ques- 
tion may be regarded as something more decisive than the 
expression of a mere naked opinion.?, And we are told that 


4 Monkton v. Attorney-General, 


2 Russ. & M. 147. 

5“The declarations, on a ques- 
tion of boundary, of a deceased 
person, who was in a situation to 
be acquainted with the matter, 
and who was at the time free from 
any interest therein, are admis- 
sible, whether the boundary be 
one of a general or public interest, 
or be one between the estates of 
private proprietors. And _ their 
admissibility can not be affected 
by the fact, that they are reduced 
to writing, and were made under 
oath in a judicial proceeding.” 
Morton vy. Folger, 15 Cal. 276. 
This case is favorably cited by the 
court in Ayers y, Watson, 137 'U. 


S. 584, 34 L. ed. 803, 11 Sup. Ct. 
201 


6 Blythe v. Sutherland, 3 Mc- 
Cord (S. Car.) 258. 

7 Adams v. Blodgett, 47 N. H. 
219, 90 Am. Dec. 569; Prescott v. 
Hawkins, 22 N. H. 191. 

Upon a question of boundary, 
the declaration of a deceased per- 
son who pointed out a line of 
marked trees, saying “it was a 
known division line,’ was held to 
be admissible in evidence, as part 
of the res gestae; but any further 
declaration made by him at the 
time, of a fact material to the 
issue, was held to be inadmissible. 
Van Deusen v. Turner, 12 Pick. 
(29 Mass.) 582. 
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hearsay evidence, if pertinent and material, should be re- 
ceived to establish ancient boundaries.® 

The general rule in this country is that the declarations 
of a surveyor or his assistants, since deceased, are receivable 
in evidence as to the location of a corner or boundary line, 
either public or private, when made on the ground, in the 
act of establishing the corner or running the line, pointing 
out such corner or line, where there is nothing to show that 
the person making the declaration had any interest to 
state other than the truth. And it has been held that the 
field-notes of a surveyor, since deceased, are admissible as 
declarations made contemporaneously with the work done 
on the ground, if such notes are authenticated in some way, 
other than by the mere subsequent declarations of the 


surveyor himself.® 


8 The court said in its opinion, 
in the case of Taylor v. Fomby, 
116 Ala. 621, 22 So. 910, 67 Am. 
St. 149: “That boundaries may be 
proved by hearsay, and by the 
long acquiescence of parties in a 
designated boundary as being the 
true one, is not to be questioned.” 
Probably what the court had in 
mind, more particularly was 
reputation as to a line or declara- 
tions of deceased persons. 

9 Clement v. Packer, 125 U. S. 
309, 81 L. ed. 721, 8 Sup. Ct. 907; 
Koons v. Bryson, 69 Fed. 297, 16 
C. C. A. 227; Morton v. Folger, 
15 Cal. 275; Adams v. Blodgett, 
47 N. H. 219, 90 Am. Dec. 569; 
Caufman v. Presbyterian Con- 
gregation of Cedar Springs, 6 Bin. 
(Pa.) 59; Kennedy v. Lubold, 88 
Pa. 246; Collins v. Clough, 222 
Pa. St. 472, 71 Atl. 1077, 15 Ann. 
Cas. 871; Coate v. Speer, 3 Mc- 
Cord (S. Car.) 227, 15 Am. Dec. 
627; Montgomery v. Lipscomb, 
105 Tenn. 144, 58 S. W. 306; Simp- 
son v. De Ramirez, 50 Tex. Civ. 
App. 25, 110 S. W. 149; Cotting- 
ham v. Seward (Tex. Civ. App.), 
2b Sows TOF. 


In Hunnicutt v. Peyton, 102° U. 
S. (12 Otto) 333, 26 L. ed. 113, the 
court lays down the rule that: 
“the declaration of a deceased per- 
son of particular facts, as distin- 
guished from reputation, is not 
admissible unless it be shown that 
he had knowledge of that whereof 
he spoke, and was then on the 
land, or in possession of it, and 
was pointing out and marking the 
boundary, or discharging some 
duty in relation thereto. A dec- 
laration, merely reciting some- 
thing past, is within the rule 
which excludes hearsay evidence.” 

In the case of Hamilton v. 
Smith, 74 Conn.. 374, 50 Atl. 884, 
the court says: A surveyor who 
has frequently examined and 
from time to time copied maps 
made by a former county surveyor 
which were identified by the lat- 
ter’s signature may testify as to 
the genuineness of such maps and 
the signature thereon though he 
never had seen the former sur- 
veyor, who died before witness 
saw any of such maps, and though 
he was not shown to be an expert 
as regarded handwriting in gen- 
eral. 


§ 234 SURVEYING AND BOUNDARIES 248 

And it has been asserted by the Pennsylvania court that: 
“Fyrom an early day in this state, in litigation respecting 
boundaries, it has been competent to prove, after the death 
of a surveyor who had examined a line, what he said respect- 
ing it at the time and on the ground. The more careful and 
thorough his examination the greater weight his testimony 
would have if living, or what he said at the time, if dead. 
But if he examined the line, he is a competent witness, and 
after his death his statements respecting the line, made at 
the time of the examination, may be proved.’’1° 

The text above has likewise been sustained in Fry v. Stow- 
ers, where the court holds: ‘The law is well settled in 
this state that evidence is admissible to prove the declara- 
tions of a deceased person as to the identity of a particular 
corner, tree, or boundary, provided such person has peculiar 
means of knowing the fact in question, as, for instance, the 
surveyor or chain carrier who were engaged upon the orig- 
inal survey, or the owner of the tract, or of an adjoining 


In the case of Westfelt v. 
Adams, 131 N. Car. 879, 42 S. E. 
828, the court lays down the rule: 
A witness may be permitted to 
testify as to what deceased per- 
sons told him as to the beginning 
corner of certain land, the wit- 
ness not having been at the time 
of receiving his information at or 
near the boundary; that is to say, 
even though the corner was not 
pointed out to the witness by the 
deceased person and even though 
particular witness had never 
afterwards actually identified the 
boundary as fitting the descrip- 
tion given by the deceased declar- 
ant, when other witnesses, how- 
ever, testify that they found a 
tree at the alleged beginning cor- 
ner, answering the description 
given by deceased to the first wit- 
ness. If the beginning corner 
had not been afterwards identi- 
fied, then the testimony of the 
first witness would have been in- 
admissible. 


In the case of Turner Falls Lbr. 
Co. v. Burns, 71 Vt. 854, 45 Atl. 
896, the court lays down the rule: 
Proof that two adjoining owners, 
when together on their premises, 
one of them being a surveyor, 
put up a stake, which both de- 
clared to be the original corner, 
is sufficient to give rise to an 
inference that they had actual 
knowledge of the location of the 
corner, and render their declara- 
tions admissible after their death, 
in a case involving the location 
thereof. 

10In the case of Kramer v. 
Goodlander, 98 Pa. 366, we find 
the court saying: “Where the 
location of a tract of land is in 
dispute, declarations of a deceased 
surveyor, made by him when on 
the ground and at the time of 
examining the lines of the tract, 
are admissible in evidence. The 
more careful and thorough such 
surveyor’s examination was, the 
greater the weight which should 
be attached to his declarations.” 
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tract calling for the same boundaries.” But the declara- 
tions of a deceased person as to boundary lines were not 
admissible though he was the son-in-law of the former 
owner and carried the chain when such owner had some 
lines run, where such owner had several lines run and it 
was not shown that decedent had ever carried the chain 
on the lines in question.11 

This principle is well grounded in the law of the several 
states, and we find the court in Collins v. Clough, supra, at 
page 484, saying: “Declarations of deceased owners and 
surveyors are admissible only as they speak to such inde- 
pendent facts, not as establishing reputation, but as tending 
to establish certain relevant facts which because of the 
lapse of time are not susceptible of more direct proof. It 
is true historically that when this exception to the general 
rule was first allowed, no other limitations were imposed 
except that it must be first made to appear that the declar- 
ant had peculiar means of knowing the facts to which he 
spoke, and had no interest to misrepresent. But it is equally 
true that when the exceptions came to be applied in Penn- 
sylvania, it was quite another limitation, which naturally 
narrowed its field of operation, viz., that the declarant must 
have been on the land at the time the declaration was made, 
and engaged at the time in pointing out the boundaries of 
the land.’’12 

“The precise point and the only one presented in the bill 
of exceptions, is whether the declaration of a deceased per- 
son is admissible to establish a corner tree which is not 
in view at the time of the declaration, but the position of 
which is described by the declarant so that it is found by 
a witness.’3 The testimony was held admissible. 


declarant must have been on the 


11 Fry v. Stowers, 92 Va. 13, 
22 S. E. 500. 

12 Collins vy. Clough, 222 Pa. St. 
472, 71 Atl. 1077, 15 Ann. Cas. 
871. 

It will be noted that the Penn- 
sylvania court, in receiving decla- 
rations of witnesses as to the true 

line, that as a condition the 


land, at the time pointing out the 
line. Other states do not so re- 
quire. Westfelt v. Adams, 131 
N.: Car. 379, 42S. E. 823. 

13 Westfelt v. Adams, 1381 N. 
Car. 379, 42 S. E. 8238, quoting 
Scoggin v. Dalrymple, 52 N. Car. 
46. 
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This is a plain statement of the rule as applied in the 
greater number of jurisdictions in this country as we 
believe. Some of the courts lay special stress on the fact 
that the party making the declarations, was at the time, on 
the land and actually pointing out the line or corner. This 
of course greatly strengthens the evidence and really makes 
it a part of the res gestae. However, courts of splen- 
did reputations have received such declarations by surveyors 
made at a time when the surveyor was not on the ground 
but after he had established a corner and planted a monu- 
ment and to which he referred at the time.!4. In the latter 
case the declarations received were made by a person not 
on the ground and the boundary was not pointed out to the 
witness by the party making them. But such declarations 
are not admissible where they will tend to contradict the 


official survey.!® 


14 See Clement. v. Packer, 125 
U.S: 309, 31, L. ed--721, 8 Sup. Ct, 
907, where the court in applying 
Pennsylvania law said: “Here the 
declarations of a deceased person 
touching the locality of boundary 
between adjoining owners have 
been admitted where the survey 
was made by the person making 
the declaration, or where the dec- 
laration was made by an adjoining 
owner who pointed out the bound- 
ary line between the tracts to the 
witness at the time the declara- 
tions were made.” See also Ayers 
v. Watson, 137 U. 8. 584, 34 L. ed. 
808, 11 Sup. Ct. 201. 

The declarations on the question 
of boundary, of a deceased per- 
son, who was in a situation to be 
acquainted with the matter, and 
who was at the time free from 
any interest, are admissible, 
whether the boundary be one of a 
general or public interest, or be 
one between the estates of private 
proprietors. Morton v. Folger, 15 
Cal. 275, 276. 

Upon the question of boundary, 
the acts and declarations of a sur- 
veyor while surveying an ad- 


Neither are the declarations of a surveyor, 


joining lot, are admissible; the 
said surveyor having deceased, 
and having no interest to misrep- 
resent at the time of such survey. 
Adams vy. Blodgett, 47 N. H. 219, 
90 Am. Dec. 569. 

“Tt cannot be doubted at this 

day that the declarations of de- 
ceased persons who shall appear 
to have been in a situation to 
possess the information and are 
not interested, shall, on a question 
of boundary, be received in evi- 
dence.” Coate v. Speer, 3 McCord, 
(S. Car.) 227, 15 Am. Dec. 627. 
' Declarations are good, provided 
that such declarations are not post 
litem motam, not contradictory to 
the surveyor’s official report, and 
that the parties making the dec- 
larations are dead. Overton v. 
Davisson, 1 Gratt. (Va.) 211, 42 
Am. Dec. 544. See also Westfelt 
v. Adams, 131 N. Car. 379, 42 S. E. 
823; McCloud v. Mynatt, 42 Tenn. 
(2 Cold.) 168. 

15In case of Reusens v. Law- 
son, 91 Va. 226, 21S. EB. 347, the 
court said: “A surveyor’s declara- 
tions, whether oral or written, are 
not admissible in evidence where 
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since deceased, of his opinion as to the location of the line 
and correctness of a former survey, admissible.16 So 
also the declarations of a deceased surveyor as to the 
character of certain marks on a tree amounting to a mere 
opinion as to such marks, are not admissible.17 It is 
quite generally held that the declarations must have 
been made when the surveyor and the witness who testifies 
thereto were on the land and the former was pointing out 
or marking the boundaries or corners or performing some 
other duty relative thereto.1§ 


§ 235. Declaration in favor and against interest.—It will 
be noted that some of the courts hold that under no circum- 
stances will declarations of a former owner of land, now 
deceased, be received in evidence unless against interest. 
Other courts hold such declarations admissible, if made 
before any litigation or controversy arose, while in pos- 
session as owner of the land, and in a position to have had 
knowledge of the facts to which the declarations relate and 
there being no apparent reason for falsifying. The court 
should receive such declarations with great caution, where 
they are not against interest, in order to prevent an owner 
of land making such declarations in his own interest, to be 
thereafter used by his heirs or grantees. Still it has been 
tions of one in possession while 


pointing out the boundary to 
which he claimed.” 


they will contradict the official 
report of such surveyor, upon 
which the commonwealth has is- 


sued a grant.” This is sound rea- 
soning. 

16JIn the case of Russell v. 
Hunnicutt, 70 Tex. 657, 8 S. W. 
509, while the court’s ruling’ on 
the question of a surveyor’s dec- 
larations in the particular in- 
stance were inadmissible, we find 
the court saying: “One who has 
been the owner of a survey is 
presumed to know his own bound- 
aries, and his declarations as to 
boundaries, made after he has 
parted with his title, and when he 
has no interest in favor of either 
party, are admissible after his 
death; and so would the declara- 


17 Wallace v. Goodall, 18 N. Hi. 
439. 

18 Hunnicutt v. Peyton, 102 U. 
S. 833, 26 L. ed. 118, this ‘case 
went up from Texas. It will be 
noted that the court laid particu- 
lar ‘stress on the fact that the 
witness in the case at bar was 
on the premises, at the time the 
declarations were made, pointing 
out the line. Doubtless that fact 
strengthened the declarations 
materially, but that is not neces- 
sary in some states; Martin v. 
Hughes, 90 Fed. 632, 33 C. C. A. 
198. 
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held that the declarations of a former owner of land, now 
deceased, made while in possession, are competent upon 
the question of its boundaries in favor of as well as against 
one claiming under him.!® And it has been held in some 
states that private boundaries may be proven by common 
repute, as well as direct evidence, but in either case the 


proof must show the boundary with reasonable certainty.?° 


§ 236. New Jersey strict as to declarations.—In some 
states the rule with reference to declarations is exceedingly 
rigid. It is held in some jurisdictions that such declarations 
should only be received to establish recognized public bound- 
aries, as distinguished from private.?! 

In the case of Curtis v. Aaronson, the court says: “But 
the decided weight of authority in this country, and upon 
the solid ground of reason and principle, is against the ad- 
missibility of evidence of such character.’’22 While we 


are satisfied’ the New Jersey court in this case is in error 


19 South Hampton v. Fowler, 54 
Ne E97 

In the case of Nutter v. Tucker, 
67 N. H. 185, 30 Atl. 352, 68 Am. 
St. 647, we find the court, saying: 
“The true rule admits this tra- 
ditionary evidence, not as a mere 
disclaimer or disparagement of 
title, but on the broader ground 
of the nature and necessity of a 
class of cases in which great dif- 
ficulty in proving original land 
marks is likely to arise from lapse 
of time.” 

20 The plaintiff in an action of 
ejectment may introduce in evi- 
dence a deed to the defendant 
which purports to be executed 
under a decree in chancery, with- 
out producing an exemplification 
of the whole record in the chan- 
cery suit, when the object of the 
proof is to show that the defen- 
dant claims title under the deed. 
The rule is different where a party 
proposes to introduce such a 
deed to show an interest or title 


in himself; in that case, it is 
necessary to show the authority 
under which the deed was ex- 
ecuted. Nixon v. Porter, 34 Miss. 
697, 69 Am. Dec. 408. 

21JIn the case of Curtis v. 
Aaronson, 49 N. J. L. 68, 7 Atl. 
886, 60 Am. Rep. 584, the court 
says: “Traditionary proof is re- 
ceived, in matters of private lines, 
only when the boundary in ques- 
tion is a public or quasi public 
one with which the private right 
is coincident.” 

22 Curtis v. Aaronson, 49 N. J. 
L. 68, 7 Atl. 886, 60 Am. Rep. 584, 
the author is not prepared to 
agree with this New Jersey court 
that the “weight” of authority, in 
this country, is against receiving 
declarations of an owner made 
before any controversy arose, 
while on the land and pointing 
out the boundary. In fact the 
weight of authority is in favor 
of such evidence. 
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as to weight of authority, in this country, yet the English 
rule is to that effect.2e There is also some respectable 
authority in this country to sustain the New Jersey court. 
However, it will be found that many of the cases holding 
with that court so hold for the reason that the facts, in the 
particular action, are not within the regular rule as held by 
a majority of the courts in this country. Clearly the reason 
of the rule and the weight of authority in this country is 
the other way.24 


§ 237. Declarations, acts, and omissions after parting 
with title—As a general rule the acts, declarations, and 
omissions of a person, after parting with title, can not be 
given in evidence against his grantee, even though he still 
owns land affected by such acts, and such acts were against 
his interest at the time they took place, and it is said: ‘The 
acts and omissions of the grantor of lands, respecting a 
disputed boundary line, done or made by him after he has 
parted with his title, are not admissible against his grantee; 
and the rule is not changed, although he retains the owner- 
ship of other lands affected by the same disputed boundary 
line, and his acts and omissions relate to his own lands.’’25 


§ 238. The declarations of an agent.—The acts and 
declarations of an authorized agent, if made within the 
apparent scope of his authority, are binding on the princi- 


23 Clement v. Packer, 125 U. S. 
309, 31 L. ed. 721, 8 Sup. Ct. 907. 
_ 24The Supreme Court of the 
United States on a question in- 
volving the rule in Pennsylvania, 
pertaining to declarations, as evi- 
dence of the true line quoted the 
case of Bender v. — Pitzer, 27 Pa. 
335, as follows: “The declarations 
of a deceased person touching the 
locality of a boundary between 
adjoining owners have been ad- 
mitted where the survey was made 
by the person making the declara- 


- tion or where the declaration was 


made by an adjoining owner who 


pointed out the boundary line be- 
tween the tracts to the witness at 
the time the declarations were 
made.” Clement v. Packer, 125 
U.S. 309, 31 L. ed. 721, 8 Sup. Ct. 
907 (see diagrams referred to in 
the opinion). 

25 The reason of the Ohio court 
for rejecting evidence of reputa- 
tion as to boundary of land con- 
veyed by him to one of the parties 
to the action probably was that 
a grantor should not raise such a 
question as against his own 
grantee. Hills v. Ludwig, 46 Ohio 
Ste 373/24 N., H/596: 
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pal.2° And the principal is bound by such acts and declara- 
tions whether he knew them or not. Certainly where the 
principal authorized the acts or declarations he would be 
bound. We find the Connecticut court saying: “The acts and 
declarations of an agent within the apparent scope of his 
authority are binding on the principal whether he knew it 
or not.’27 Evidently the general rule as to agency applies 


in such cases. 


§ 239. Admitted monuments—Others lost.—When ad- 
mitted marks and monuments are found, answering to the 
calls of the survey, they establish conclusively the location. 
If some only of these marks and monuments can be found, 
it is entirely competent to show that others answering to 
the calls did at one time exist.28 And it is only in the 
absence of original marks and monuments upon the ground, 
and the total failure of evidence to supply them, that re- 
course can be had to the lines and calls of the block, or the 
lines and calls of any junior member of the block, or any 
other. Both these methods can not be resorted to at the 
same time.?® 


§ 240. Original notes of survey.—In establishing an 
original line of a survey as made by the government, ac- 


26 This is the general rule and 
is supported by ample and sub- 
stantial authority. Carney v. 
Hennessey, 74 Conn. 107, 49 Atl. 
910, 58 L. R. A. 699, 92 Am. St. 
199. 

27 Carney v. Hennessey, 74 
Conn. 107, 49 Atl. 910, 58 L. R. A. 
699, 92 Am. St. 199. Why should 
not the principal be bound by the 
declarations of his agent within 
the apparent scope of his author- 
ity? True it might be a “hard 
nut to crack” under some circum- 
stances. On the other hand it 
may be the only evidence obtain- 
able by the adverse party. 

28 In Collins v. Clough, 222 Pa. 
St. 472, 71 Atl. 1077, 15 Ann. Cas. 


871, the court say: “But”, says 
Reed, J., in the course of his opin- 
ion, “the declarations of a de- 
ceased surveyor in relation to 
lines run or plans made from 
actual survey are clearly ’ evi- 
dence in an instance like the 
present, which concerns a matter 
of general, if not public interest.” 

29 The Pennsylvania court 
holds: “Declarations of deceased 
surveyors, and declarations of de- 
ceased owners are alike subject to 
the same limitations; that is to 
say, in either case to be admis- 
sible, they must be shown to be 
part of the res gestae.” Collins v. 
Clough, 222) Pa. .St..472,.71, Adl. 
1077, 15 Ann. Cas. 871. 
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cording to the field-notes used in such survey, attention 
must first be given to calls in such notes for natural or 
artificial monuments, and if these can not be found recourse 
may be had to courses and distances. All disputes as to 
boundary lines are to be governed by the United States 
survey, and lines of sections and subdivisions thereof are 
to be located by the original. government. survey.2° And 
it is the universal rule that courses and distances must 
yield to actually existing monuments, or to the site 
of their former location, if that has been clearly estab- 
lished.21. So also it is the rule that the true corner of a gov- 
ernment subdivision is where the government surveyors 
placed it.22 If that corner be lost it may be relocated by other 
competent evidence which clearly establishes the corner.*? If 
a government corner be lost it may be. re-established 
by the evidence of old residents who once knew of its loca- 
tion and this may be applied to locate a highway which once 
bounded the granted land, but which was later discon- 


30 Billingsley v. Bates, 30 Ala. 
876, 68 Am. Dec. 126. 

In the case of Taylor v. Fomby, 
116 Ala. 621, 22 So. 910, 67 Am, 
St. 149, the court say: “The gen- 
eral rule is that all disputes as to 
the boundaries of land are gov- 
erned by the United States sur- 
veys, unless there is some statute 
of the State to the contrary; and 
the United States statutes make 
the field notes and plats of the 
original survey the primary and 
controlling evidence of boundary.” 

31 Yanish v. Tarbox, 49 Minn. 
268, 51 N. W. 1051; Beltz v. 
Mathiowitz, 72 Minn. 448, 75 N. 
W. 699. 

The court in Chan v. Brandt, 
45 Minn. 98, 47 N. W. 461 said: 
“The boundaries, as established by 
the government surveyors, and 
returned to and accepted by the 
government, are unchangeable, 
and control the description of 
lands patented.” Again the court 
in the same case says: “And it is 


well settled that mistakes in the 
surveys cannot be corrected by 
the judicial department of the 
government,” citing Cragin v. 
Powell, 128 U. S. 691, 32 L. ed. 
566, 9 Sup. Ct. 208. 

32 Beardsley v. Crane, 52 Minn. 
537, 54.N. W. 740: 

The Supreme Court of the State 
of Iowa in Nesselrode v. Parish, 
59 lowa 570, 18. N. W. 746, said: 
“The true corner is where the 
United States surveyors in fact 
established it, whether such lo- 
cation is right or wrong as may 
be shown by a subsequent sur- 
vey.””. And we find the court in 
Beltz v. Mathiowitz, 72 Minn. 443, 
75 N. W. 699, saying: “And it is 
the established rule that the true 
corner of a government subdivi- 
sion is where the United States 
surveyor established it, whether 
this location is right or wrong.” 

33 Beltz v. Mathiowitz, 72 Minn. 
443,75 N. W. 699. 
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tinued.34 In the latter case the question was as to the loca- 
tion of an old highway which had been discontinued many 
years. Persons who once knew the location were permitted 
to testify to such location at the trial.35 


§ 241. Omissions in calls may be supplied under certain 
conditions.—Where, from all of the surrounding circum- 
stances, it is evident there has been an omission of one of 
the sides of the tract in a survey and by supplying that 
omitted side the tract will appear as regular and will carry 
the required amount of land and, by using six sides, instead 
of five as found in the description, the said six sides will 
join and be brought together, it will be permissible for the 
court to supply the omitted call.3¢ In the case cited the 
quantity of land called for in a patent and certificate of 
survey was eighty-four acres, and it was said in both docu- 
ments to be included in five lines and angles. But the plat 
annexed to the survey represents the tract as one bounded 
by six lines. If taken to be bounded by five lines the quan- 
tity never can be had and the lines can never come together. 
By using the five courses and distances the lines do not 
come together and one side of the tract is left open. By 
connecting with a sixth line the tract will be substantially 
correct as to area and balance of the lines. Hence it will 
be presumed that the surveyor omitted to make a record of 
one of the lines. By supplying the sixth side the patent 
will be sustained. It was held the court properly supplied 
the omitted side. 


§ 242. Conflict of calls—Most material calls control.—It 
is not uncommon to find a conflict in the calls of a descrip- 
tion of a survey. All such conflicts are manifestly the result 
of errors in reading or entering courses and distances or 
in copying them. They become very material in all those 
cases where the line or corner in question is lost. It is then 


34 Yanish vy. Tarbox, 49 Minn. 36 Alexander v. Lively, 5 T. B. 
268, 51 N. W. 1051. Mon, (21 Ky.) 159, 17 Am. Dee. 
36 Yanish Ms Se 57 Minn. 650. 
245, 59 N. W. 
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up to the surveyor to make a selection between the conflict- — 
ing calls. The courts have laid down certain rules to guide 
the surveyor in his determination to accept certain calls in 
preference to others. It is not always that the surround- 
ing circumstances will warrant him in accepting those rules 
in all cases. However, in the great majority of cases the 
surveyor should be governed by them. It is the rule that 
the most material and certain calls shall control those which 
are less material and less certain. A call for a natural 
object, as a river, a known stream, a spring, or even a 
marked tree, shall control over courses and distances. 
Natural objects are the most certain; artificial objects the 
next and courses and distances the most unreliable calls.37 
The surveyor should look into the surrounding circumstances 
and then make his election as to the calls he will disregard. 


§ 243. Mistakes in calls of a patent may be corrected.— 
A mistake in the calls of a patent may be corrected by a 
reference to the plat and certificate of survey. As is 
known the plat and certificate are evidence of the original 
position of the corners, and when they can be ascertained 
they will control, though variant from the description con- 
tained in the patent.?8 And on a resurvey of land to estab- 
lish a lost boundary, the original corners established by 
the government surveyors, if they can be found, govern; 
or if they can not be found and the place where they were 
originally established can be definitely determined, they are 
conclusive regardless of the correctness of the location.®® 
So also, a disputed quarter-section corner of land as sur- 
veyed by the government, not being otherwise established 
beyond a doubt, the government surveyor’s field-notes, giv- 
ing the trend of the line, together with the distances run, 
are material and competent evidence in fixing the original 
87 “The actual identification of 38 Steele v. Taylor. 38 A. K. 
-the survey, the footsteps of the Marsh. (10 Ky.) 225, 13 Am. Dec. 
surveyor upon the ground, should 151. 
always be followed, by whatever 39 Washington Rock Co. v. 
rule they may be traced.” Staf- Young, 29 Utah 108, 80 Pac. 382, 


ford v. King, 80 Tex. 257, 94 110 Am. St. 666. 
Am. Dec. 304. 
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location of such corner. “The certificate of the surveyor 
general to a copy from the land office of the field notes of a 
survey, required by law to be recorded in such office records, 
authorizes admission of the instrument without its being 
sworn to, or witnesses being called to testify that they had 
compared it and found it a true copy.’4° As we shall see 
hereafter, extrinsic evidence may be received in establish- 
ing the location of the original corner, now lost or oblit- 
erated.*! 


§ 244. Plan not yet made or recorded.—It sometimes 
happens that an owner will have a tract of land subdivided 
into lots and blocks and, either never have a plat made 
thereof, or having had a plat made, neglected to record it. 
Subsequently he will execute and deliver conveyances of 
the lots and blocks so surveyed. It is manifest that the 
party must resort to evidence aliwnde to identify the tract 
conveyed. If a plat has been made and not recorded un- 
doubtedly the court would receive such unrecorded plat to 
identify the land conveyed.42 As a matter of fact the 
owner should not have conveyed the property by a reference 
to the unrecorded plat. In some states there is a positive 
statute against it. Without the identification of the tract, 
described by evidence dehors the instrument, it would be 
ineffective to convey the property intended. The platting 
of land into streets, blocks and lots: operates as a dedication 
of the streets and public places to the use of the public. 
This is so by statute in some states.43 And it has been 
held where land is conveyed as bounded by a street, repre- 
sented on a plan, but not yet made, the soil of the contem- 
plated street, though owned by the grantor, does not pass 
by the conveyance.‘44 


40 Kellogg v. Finn, 22 S. Dak. 
578, 119 N. W. 545, 183 Am. Sti 
945, 18 Ann. Cas. 368. 

41 Post, ch. 16. 

42 Post, ch. 16. 

43 Mason’s Minn. Stat. 1927, 
§ 6857; Wis. Stat. 1987, ch. 236. 


44In Palmer v. Dougherty, 33 
Maine 502, 54 Am. Dec. 636, the 
court said: “Grant of land bound- 
ed by a highway generally carries 
the fee to the center of the way, 
if the title of the grantor ex- 
tends so far.” 
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Scope.—One of the most important property 
rights is that of the riparian proprietor. 


This right has 


always been recognized and carefully guarded by the courts. 
Furthermore the government has, from an early date, where 
there has been no fraud or mistake in locating the meander 
line, held that, in conveying lands adjacent to a body of*® 
water, it has parted with all of its riparian rights and trans- 
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ferred them to the patentee. These rights manifest them- 
selves in many ways, such as dock privileges, shore privi- 
leges, mill privileges, dam privileges, rights in the bed under 
shallow waters, rights in dried up beds of lakes, rights 
where the stream or body of water has suddenly changed 
the shore-line, rights where the change has been gradual 
and imperceptible, and kindred rights. In this chapter we 
shall consider all of these rights, especially with reference 
to the proper division thereof among the riparian pro- 
prietors. We shall treat of varied problems with which 
the professions meet in actual practice, citing decisions of 
the courts to sustain each proposition laid down. We shall 
consider alluvium, accretion, avulsion, and reliction, espe- 
cially treating of the rights of the riparian owner in each 
instance, giving concreate examples which have been before 
the courts. 

In those states where lakes are numerous a large amount 
of litigation has been before the courts relative to the 
proper division of lake beds left dry by the recession of 
the waters. What is the proper division among riparian 
owners of the beds of streams or lakes left dry ? How should 
the dock line between two riparian owners on a navigable 
lake or river be run? How should the division line between 
riparian owners be run in partitioning the equitable rights 
of riparian owners to flats or shallows? These questions 
are frequently confronting the professions and, to the end 
that such problems may be answered properly, equitably 
and legally this chapter is largely devoted. A large number 
of diagrams have been inserted. These should be carefully 
studied by the reader. 

The rules for the division of accretion or revulsion be- 
tween the owners of the shores of lakes or rivers are 
promulgated by the courts, based on the equities of the 
several owners of the shores thereof. In all such cases the 
courts seek to do equity between the owners of the shore. 
In other words it is a question of rights between the 
various owners. 
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Riparian rights, strictly, are such as follows or are con- 
nected with the ownership of the banks of streams, rivers 
or lakes. Those whose lands border upon tide waters 
are sometimes termed “littoral” proprietors, although the 
words “riparian” and “littoral” are sometimes used inter- 
changeably.1. For an extensive treatment of waters and 
watercourses, see Corpus Juris, title “Waters.’’? 

‘““A watercourse is a stream of water usually flowing in a 
definite channel, having a bed and sides or banks, and dis- 
charging itself into some other stream or body of water.” 

The rights which the riparian owner has with respect 
to water are entirely derived from his possession of land 
abutting on a river or other body of water; if he grants 
away a portion of his land so abutting on the bay or other 
water, then the grantee becomes the riparian owner and 
has the same rights. The Massachusetts court said: “By 
this designation I understand, an owner of land, bounded 
generally upon a stream of water, and as such having a 
qualified property in the soil to the thread of the stream, 


with the privileges annexed thereto by law.’ 

“The right of each proprietor to the use and enjoyment 
of the water is not absolute and exclusive, but is subject to 
similar rights in all the other proprietors.’’® 


145 C. J. “Navigable Waters,” 
§ 148, p. 490; 67 C. J. “Waters,” 
§ 8, p. 682. 

267 C. J. pp. 645-1463. 

3 Hutchinson v. Watson Slough 
Ditch Co., 16 Idaho 484, 101 Pac. 
1059, 183 Am. St.' 125; Hoyt v. 
Hudson, 27 Wis. 656, 9 Am. Rep. 
473. See also 67 C. J. “Waters,” 
§ 38, p. 676. 

“There must, however, always 
be substantial indications of the 
existence of a stream, which is 
ordinarily and most frequently a 
moving body of water.” Weis v. 
Madison, 75 Ind. 241, 39 Am. Rep. 
135. See also Spangler v. San 
Francisco, 84 Cal. 12, 23 Pac. 1091, 
18 Am. St. 158; Schlichter v. Phil- 
lipy, 67 Ind. 201; Hill v. Cincin- 


nati, W. & M. R. Co., 109 Ind. 511, 
10 N. E. 410; Morrison v. Bucks- 
port & B. R. Co., 67 Maine 353; 
Fryer v. Warne, 29 Wis. 511. 

4Lake Supericr Land Co. v. 
Emerson, 88 Minn. 406, 88 N. W. 
200, 8 Am. St. 679; Diedrich v. 
Northwestern Union R. Co., 42 
Wis. 248, 24 Am. Rep. 399. 

5 Bardwell v. Ames, 22 Pick. (39 
Mass.) 888, 855. See also Jones y. 
Johnston, 18 How. (59 U.S.) 150, 
15 L. ed. 320; Johnston v. Jones, 
1 Black (66 U.S.) 209, 17 L. ed. 
117; Lake Superior Land Co. y. 
Emerson, 88 Minn. 406, 88 N. W. 
200, 8 Am. St. 679. 

6 Elliot v. Fitchburg R. Co., 10 
Cush. (64 Mass.) 191, 57 Am. Dec. 
85; Platt v. Johnson, 15 Johns. 
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Navigable Waters in United States are Common High- 
ways. ‘Under the laws of the United States the navigable 
waters have always been-and shall forever remain common 
highways, and below mean high water the same are not 
subject to survey and disposal. This reservation includes 
all tidewater streams, and other important. permanent 
bodies of water whose natural and normal condition at the 
date of the admission of a State into the Union was such 
as to classify the same as navigable water.’’? 


§ 246. Alluvium soil is of imperceptible growth.— 
Bouvier, in his law dictionary, defines alluvium to be: “That 
increase of the earth on a bank. of a river, or on the 
shore of the sea, by the force of the water, as by a current 
or by waves, or from its rescession in a navigable lake, which 
is so gradual that no one can judge how much is added at 
each moment of,time.’’ Many nice questions have arisen 
in the divisions of these accumulations between the riparian 
owners. The shape and length of the shore, the size of the 
body. of water, and the lengths of the old and new shore- 
lines play an important part in such division. -So, also, the 
thread of the stream, and the center and shape of small 
lakes and ponds are some of the controlling features. Ina 
partition of the right to build docks to the navigable parts 
of a lake, the shape and length of the line of navigability, 
as well as the shape and length of the shore-line are of 
prime importance, as we shall see. 

Tt will be seen by a glance at the authorities cited in the 
following pages that different courts have established vari- 
ous rules in seeking to find an “equitable division” of the 
alluvium, or what amounts to the same thing, an equitable 


It will be seen that 


(N. -Y.) 213,.8 Am: Dees 233; 
Gardner v. Newburgh, 2° Johns. 
Ch. (N. Y.) 162, 7 Am. Dec. 526. 

TU SSH GC. STiHIS43, 58 961% (9A 
gell, Water Courses, Title ‘“Allu- 
F.C. A., tit. 43, § 961); Manual 
(1930)) ch? ‘1, $3: 

8 Bouvier’s Law Dictionary, An- 


vium,” § 53. 
the right referred to in the above 
definition is one of gradual change 


‘of the shore-line and is denoted 


97 66 


“accretion,” “alluvium,” or “avul- 


sion.” 
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division of dock privileges to the line of navigation. Many 
courts confess no general rule can be laid down. However, 


many excellent rules have been promulgated by the courts 
and they should not be disregarded. They point the way, 
not only to an equitable division, but to one which will be 
sustained by the courts. The reader is referred to the 
numerous citations, diagrams, and demonstrations in the 
following pages. They will form a basis for a partition of 
the shore-lines of most bodies of water and should be care- 
fully studied. When the surveyor has such a problem he 
should procure all possible data, consult the authorities, 
especially of his own state, and follow the rule which will 
equitably partition the shore-line or rights among all ripar- 
ian owners of that part of the body of water. Naturally 
the shape of the shore-lines and the extent thereof has much 
to do with the proper divisions between owners. 


Treating further of alluvium we find the courts have said: 
“Alluvium is a term applied to those accumulations of soil, 
earth and loose stones or gravel brought down by a river, 
which, when spread out to any extent, form what is called 
alluvial land. It.is the addition made to land by the wash- 
ing of the seas or river; and its characteristic is its im- 
perceptible increase, so that it can not be perceived how 
much is added in each moment of time.’’® 


§ 247. Riparian owners are the owners of the alluvial 
deposits.—All of the courts agree that the riparian owner, 
if not restricted by his grant, is the owner of the alluvial 
deposit, and, subject to the rights of the public to pass over 
the water, to his equitable portion of the bed of the stream 


9In the case of Freeland v. 
Pennsylvania R. Co., 197 Pa. St. 
529, 47 Atl. 745, 58 L. R. A. 206, 
80 Am. St. 850, the court said: 
“Though the title of a riparian 
owner to the soil extends to low- 
water mark, it is absolute only to 
high-water mark and qualified as 
to what intervenes. Between high 
and low water he can use the land 


for his own private purposes, pro- 
vided that in such use of it he 
does not interfere with the public 
rights of navigation, fishery, and 
improvement of the stream,” cit- 
ing Ball v. Slack, 2 Whart. 507. 
See also Lovingston v. St. Clair 
Sy apie 64 Ill. 56, 16 Am. Rep. 
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or lake to the line of navigability.1° It was said by the 
court in the case cited: ‘The only construction to be given 
these grants is that the United States has conveyed the land 
to the bank of the Mississippi river. It follows that the 
grantees were riparian owners of the alluvial formation 
attached to their lands.” And in a case concerning the right 
of the riparian proprietor to take sea weed stranded upon 
the shore it was said: “The right to take sea weed stranded 
upon a beach belongs to the littoral proprietor (so long as 
the state asserts no claim), upon the doctrine of accretion, 
and is not a public right.’1! It is said that riparian rights 
are those rights incident to the ownership of the banks of 
the watercourses, and it is necessary:to the existence of 
riparian rights that the land should be in contact with the 
flow of the stream.12 And it was decided by the Iowa 
court, in a case in which the plaintiff was the owner of 
certain lands fronting on the meander line of the Missouri 
River, and between which line and the water a strip of land 
had been gradually added since the year 1860, by the action 
of the river, and which addition was not caused by a sudden 
disruption from the land of another but was slow and im- 
perceptible, that the plaintiff was the owner of such strip. 


10 The student will note that 
the rights of the shore owner vary 
in the different jurisdictions. First, 
as to division thereof among ripa- 
rian owners, and second, also as 
to rights in shallow waters, and 
the rights of the general public 
from the line of navigation to the 
shore-line and over shallow wa- 
ters. 67 C. J. pp. 645 to 1463. 

“Unless such construction be 
given and adhered to rigidly, al- 
most endless litigation must ensue 
from the frequent changes in the 
current of the Mississippi, and the 
continual deposit upon one or the 
other of its banks; the value of 
land upon its borders would de- 
preciate, and the prosperity of its 
beautiful towns and cities would 
be seriously impaired.” Loving- 


ston v. St. Clair County, 64 Ill. 
56, 16 Am. Rep. 516. 

11 Carr v. Carpenter, 22 R. I. 
528, 48 Atl. 805, 58 L. R. A. 333 

12:6fn Cry da “Waters? §i8si.p. 
682. See also New Orleans v. 
United States, 10 Pet. (35 U.S.) 
662, 9 L. ed. 573; Jones v. Soulard, 
24 How. (65 U. S.) 41, 16 L. ed. 
604; Banks v. Ogden, 2 Wall. (69 
U. 8.) 57, 17 L. ed. 818; Warren 
v. Chambers, 25 Ark. 120, 91 Am. 
Dec. 588, 4 Am. Rep. 28. 

13 Coulthard v. Stevens, 84 Iowa 
241, 50 N. W. 9838, 35 Am. St. 304. 

“The terms ‘alluvion’ on the one 
hand and ‘gradual’ and ‘imper- 
ceptible’ accretion on the other 
are used: by writers to contradis- 
tinguish a sudden disruption of 
a piece of ground from one man’s 
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So too, we find that the alluvium or alluvial belongs to the 
proprietor of the shore. It is the rule of the courts that 
when the government issues a patent to the shore property, 
unless there are reservations in the patent, the grant carries 
all of such shore from the line between the indicated shore 
to the water, either a lake, sea, river, or pond.!* This strip of 
land is commonly known as “riparian” rights or “riparian” 
lands. The reader should be careful not to confuse alluvium 
or alluvial with avulsion. Avulsion is a sudden and per- 
ceptible change or growth.!® This sudden and perceptible 
growth is frequently caused by a stream of water overflow- 
ing its banks at the times of freshets so as to change the 
course of the stream. In that event the title to the lands 
remains the same as it was prior to the freshets.1° It is 
a general rule that no riparian owner has a right to use 
the water flowing past his property to the prejudice of 
another owner.17 And it has been held that the title by 
accretion or alluvium extends to the new shore-line though 
beyond the original line, once washed away, and in which 
the stream thereafter receded.18 And the United States 
Supreme Court has held that where a stream changes 
its course gradually by alluvial or alluvium, the owner 


land to another which may be 
followed and identified from that 
increment which slowly or rapidly 
results from floods, but which is 
utterly beyond the power of iden- 


In Kentucky, a riparian owner 
ordinarily holds title to the thread 
of navigable stream; and though 
deed conveying to low- water mark 
of navigable river did not convey 


tification. * * Benson v. to thread of stream, grantee was 
Morrow, 61 Mo. 345.” not deprived of general riparian 
14 Thompson, Real Property, rights. Barr v. Spalding, 46 Fed. 
§ 3239. =  “(i2c) 798, 
15 Post, § 249. The gratitee’s title to the land is 


16 Post, § 326. 

17 Crawford Co. v. Hathaway, 
67 Nebr. 325,93 N. W.. 781, 108 
Am. St. 647; Howard v. Ingersoll, 
13 How. (U. 8.) 381, 14 L. ed. 189. 
See also 67 C. J. “Waters,” § 14, 
p. 690. 

18 §t. Louis v. Rutz, 138 U.S. 
226, 34 Li ed. 941, 11 Sup. Ct. 337, 
citing Barr v. Spalding, 46 Fed. 
(2d) 798. 


bounded by the low-water mark of 
navigable river but is held subject 
to the national government’s para- 
mount power to control and im- 
prove the stream for navigation, 
within the limitations of the fifth 
amendment to the Constitution of 
the United States. Barr v. Spald- 
ing, 46 Fed. (2d) 798. 
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of the land on such stream, holds to the stream, includ- 
ing the alluvium; and also that owners of land thus 
bounded are subject to loss of what they have gained by 


the same means—the gradual washing away of the soil.19 


In a later case a federal court has said “As to the bed 
of a navigable stream, the national government, for naviga- 
tion purposes, has unrestrained power, so long as the exer- 
cise of that power does not amount to a taking of some part 
of the riparian owner’s land not burdened with the servitude 
in favor of the national government.”2° The Supreme Court 
has also held that imperceptible accretion belongs to the 
owner of the shore, whether the water is fresh or salt.?! 
Likewise we find that where a lot is bounded by water 
and that water gradually shifts, the water-line remains the 
boundary, and a deed describing the lot by number conveys 
the land to the water-line.?? 

““Accretions,’ which riparian owner on navigable stream 
may appropriate to preserve his contact with water, include 
sediment and silt deposited on his land, as well as along 
shore.”23 A riparian proprietor may appropriate all the 
water which flows through his land if this is necessary 
to satisfy his natural wants.24 And it is the rule that the 
right of a riparian owner is a vested one and it applies to 
streams that do or do not overflow. Hence the change of 
his shore by a gradual and unobserved action is such change 
as all riparian owners may experience over a period of many 


19In New Orleans v. United 
States, 10 Pet. (85 U. S.) 662, 9 
L. ed. 573, the court said: ‘The 
question is well settled at com- 
mon law that the person whose 
land is bounded by a stream of 
water which changes its course 
gradually by alluvial formations, 
shall still hold the same boundary 
including the accumulated soil. No 
other rule can be applied, on just 
principles. Every proprietor whose 
land is thus bounded, is subject to 
loss by the same means which may 
add to his territory * -*>>*,” 


20 Barr v. Spalding, 46 Fed. 
(2d) 798. 

21 Shively v. Bowlby, 152 U.S. 
1, 38 L. ed. 331, 14 Sup. Ct. 548. 

22 Jefferis v. East Omaha Land 
Co., 184 U. S. 178, 83 L. ed. 872, 
10 Sup. Ct. 518. 

23 Tallassee Power Co. v. Clark, 
77 Fed. (2d) 601. 

24Eivans v. Merriweather, 3 
Seam. (4 Ill.) 492, 88 Am. Dec. 
106.. See also 67 C. J. “Waters,” 
§ 16, p. 695. 
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years.25 So also, grants of land, in Illinois, to fresh water 
rivers, give title to the grantee to the thread of the stream 
and the owner is entitled to the accretion. The eastern line of 
the city of St. Louis as it was incorporated in 1809, is as 
follows: from “the Sugarloaf; thence due east to the Mis- 
sissippi; from thence by the Mississippi, to place first men- 
tioned.” The last call made the city a riparian proprietor 
upon the Mississippi, and, as such, it was entitled to all 
accretions as far out as the middle thread of the stream.?* 
And the size of the river does not alter the rule—it applies 
to large and small streams.27 It is said that an island in a 
nonnavigable stream formed by accretion, and which was 
not meandered, belongs to the owner of the shore on the 
same side of the stream or current.?8 

“Accretions on the seashore belong to the original owner 
of the mainland, and not to his remote grantee, although 
the latter’s tract when he obtained title thereto extended to 
the line of ordinary high tide, if the tract, when conveyed 
by the original owner, did not extend to that line, but was 
cut off from the shore by intervening land to which title 
was retained by the grantor, but which has since- been 
washed away.”29 


25 St. Clair County v. Loving- 
ston, 23 Wall. (90 U.S.) 46, 28 L. 
ed. 59. 

26 Jones v. Soulard, 24 How. (65 
U.S.) 41, 16 L. ed. 604. 

27 Ocean City Assn. y. Shriver, 
64 N. J. L. 550, 46 Atl. 690, 51 L. 
R. A. 425. 

Where a portion of an island is 
washed away, and _ accretions 
forming from the mainland ex- 
tend over the place where such 
portion stood, they will belong to 
the owner of the island. Buse v. 
Russell, 86 Mo. 209, followed in 
Naylor v. Cox, 114 Mo. 282, 21 S. 
W. 589; Rees v. McDaniel, 115 Mo. 
145, 21 S. W. 918; Cox v. Arnold, 
129 Mo. 337, 81S. W. 592, 50 Am. 
St. 450; Franzini v. Layland, 120 
Wis. 72, 97 N. W. 499. 


283 Washburn, Real Property 
(6th ed.) § 1882; 3 Thompson, 
Real Property, § 2447; Webber v. 
Axtell, 94 Minn. 375, 102 N. W. 
915,6 L. R. A. (N. 8S.) 194, citing 
Lamprey v. State, 52 Minn. 181, 
53 N. W. 1189, 18 L. R. A. 670, 88 
Am. St. 541, and saying ‘Where 
it was held that the shore owner 
of a navigable stream or body of 
water is entitled to the riparian 
right of accretions, even though 
larger than the parent estate, 
which is an incident to all riparian 
ownership, and that this rule rests 
upon the broad principle that, to 
preserve the fundamental riparian 
right, viz., access to the water 
Ep ES RED 

29 Ocean City Assn. v. Shriver, 
64 N. J. L. 550, 46 Atl. 690, 51 L. 
R, A.7425. 
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§ 248. Dereliction—Reliction.—It would seem that dere- 
liction and reliction are the same. The former is defined to 
be land left uncovered by the receding of the water.®° 
The latter is represented as an increase of land by the 
retreat or recession of the sea or river.?! It is said that the 
ebb, and flow of the tide leaves the title to the bed of the 
stream or sea in the state.32. Where the recession is gradual, 
or where it takes place in fresh water rivers, the bed of 
which belongs to riparian owners, the land so formed by 
reliction belongs to the riparian owner. It has been held in 
the United States that if a navigable lake recedes gradually 
the bare land belongs to the owner of the bank, but on the 
other hand if the recession be sudden and sensible, the 
“made land” belongs to the state.33 And Blackstone lays 
down the rule that where the dereliction or recession is 
gradual the land belongs to the riparian owner.*4 But 
when the change is sudden it belongs to the government.?® 
The latter situation would probably not be held to obtain 
in this country, as it has generally been held that the former 
owner may claim such land wherever he can find it and iden- 
tify it as his own. 


302 Blackstone, Commentaries United States. They apply in a 


on the Laws of England, 262. 

31 Bouvier’s Dictionary. 

32 Angell, Tide Waters, 264-267. 
The common-law definition for the 
navigability of waters is “such 
waters in which the tide ebbs and 
flows.” All other waters at com- 
_ mon law are nonnavigable. Thus, 
it will be seen that a limited num- 
ber of our states are governed by 
this rule in part. 

33 Murry v. Sermon, 8 N. Car. 


342 Blackstone, Commentaries 
on the Laws of England, 262. 

352 Blackstone, Commentaries 
on the Laws of England, 262. 

These rules are not generally 
applicable to the waters in the 


limited sense to waters of the 
oceans or great seas, or in the 
lower part of rivers flowing di- 
rectly into the ocean or of bays 
and gulfs directly connected with 
the ocean. See St. Louis v. Rutz, 
1382S! 226.3420, ed: 941711 
Sup. Ct. 337. 

86 St. Louis v. Rutz, 138 U. S. 
226, 34 L. ed. 941, 11 Sup. Ct. 337, 
quoting from this case we find: 
“The law of title by accretion can 
have no application to a movable 
island, traveling for more than a 
mile, and from one state to an- 
other, for its progress is not im- 
perceptible, in a legal sense.” 
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§ 249. Avulsion.—‘Avulsion” is defined to be the removal 
of a considerable quantity of soil from the land of one 
man, and its deposit on or annexation to the land of another, 
suddenly and by the perceptible action of the water." 
Avulsion probably does not apply to a movable island.*8 It is 
said that in case of avulsion the land belongs to the first 
owner.?? That is the general rule, and, if he can identify 
the land that was suddenly and perceptibly taken away from 
him and deposited on or next to the land of another, he 
may take possession of such land, providing he can identify 
it. But in order that it be avulsion the change must be sud- 
den. This sudden change does not deprive the owner of his 
fee or change the boundary lines as they were at the time 
the land began to be washed away.4® And the same 
rule holds good where a river, the boundary line of two 
states, suddenly changed its course and cut off a large 
tract of country from one state and left it annexed to 
the other state by cutting across a bend in the stream. In 
that event such change does not change the boundary of the 
state at the point indicated.4! And it was said in that 
case that the middle of the channel of the Missouri River, 
according to its course as it flowed prior to the avulsion of 
July 5, 1867, was the true boundary between the states of 
Missouri and Nebraska, but the boundary of Kentucky on 
the Ohio River extends to low-water mark on the Indiana 
side. #2 


§ 250. Riparian rights in waters in Pacific coast states. 
—As is well known, at common law, the riparian owner was 


373 Washburn, Real Property 
(6th ed.), $1886; 3 Thompson, 
Real Property, § 2450. 

38 St. Louis v. Rutz, 188 U.S. 
226, 34 L; ed. 941, 11 Sup. Ct. 337. 

39 Angell on Watercourses, § 60; 
Bracton 221. 

40 St. Louis v. Rutz, 188 U. S. 
226, 34 L. ed. 941, 11 Sup. Ct. 337; 
St. Anthony Falls Water Power 
Co. v. Board of Water Comrs., 168 

‘U.S. 849, 42 L. ed. 497, 18 Sup. 
Ct. 157; Wallace v. Driver, 61 Ark. 


429, 33 8. W. 641, 81: Ls Ro Ay 317; 
Keokuk & Hamilton Bridge Co. v. 
People, 145 Ill. 596, 34 N. E. 482; 
Rumsey v. New York & N. E. R. 
Co., 183 N. Y. 79, 30 N. E. 654, 15 
L. R. A. 618, 28 Am. St. 600. 

41 Missouri Pac. R. Co. v. Ne- 
braska, 164 U. S. 408, 41 L. ed. 
489, 17 Sup. Ct. 130. 

42 Henderson Bridge Co. v. Hen- 
derson, 173 U. S. 592, 48 L. ed. 
823, 19 Sup. Ct. 553. 
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entitled to the use of substantially the entire flow of a 
stream as it passed through or along his property. This 
rule has been changed in practically all of the Pacific coast 
or mining states.43 -The change was made of necessity 
by reason of surrounding and peculiar circumstances and 
conditions in those states. In some of those states, statutes 
have been enacted, which, by the way, are but a reaffirma- 
tion of the prior decisions of the courts of the jurisdiction 
in question. This was held to be the law in Colorado prior 
to the enactment of any statute.44 

Owing to the peculiar conditions of the settlers upon 
public lands, and their necessity for water for the successful 
operation of mines, and the pursuit of agricultural interests 
a different rule has been promulgated or grown up in some 
western states, as California, Colorado, Idaho, Nevada, and 
other mining states.4> 

It is the undoubted rule of law in Colorado that the 
riparian proprietor has no riparian rights in the waters of 
the streams bordering his land which may not be appro- 
priated, either prior to or subsequent to issue of patent. 


43 Coffin v. Left Hand Ditch Co., 
6 Colo. 448, quoting from the 
opinion of the court we find: 
“That the common law doctrine 
giving the riparian owner a right 
to the flow of water in its natural 
channel upon and over his lands, 
even though he makes no benefi- 
cial use thereof, is inapplicable to 
Colorado. Imperative necessity, 
unknown to the countries which 
gave it birth, compels the recog- 
nition of another doctrine in con- 
flict therewith. Then the court 
quotes from a local statute (Ses- 
sion Laws 1864, p. 68, § 32) forbid- 
ding any water to be divided from 
the original channel to the detri- 
ment of any miner, millmen or 
others along the line of said 
stream, who may have a priority 
of right, and there shall be at all 
times left sufficient water in said 
stream for the use of miners and 
agriculturists along said stream.” 
It will be readily seen that the 


great mining interests and also 
agricultural interests have first 
right to the waters in the streams 
of that state. Such waters were 
so used in that state long before 
the enactment of the statute. See 
also Schilling y. Rominger, 4 Colo. 
100. 

44 Tt will be seen that the rights 
claimed herein refer to drawing 
off the water of a stream for irri- 
gation of arid lands, and also 
water for mining purposes. These 
purposes involve rights very valu- 
able to landowners, not. neces- 
sarily owners of lands bordering 
on such streams. Coffin v. Left 
Hand Ditch Co., 6 Colo. 443. 

45 Stoakes v. Barrett, 5 Cal. 
386; Tartar v. Spring Creek Wa- 
ter & Min. Co., 5 Cal. 395; Conger 
v. Weaver, 6 Cal. 548, 65 Am. Dee. 
528; Yunker v. Nichols, 1 Colo. 
551; Lobdell v. Simpson, 2 Nev. 
274, 90 Am. Dee. 537. See also 67 
C. J. “Waters,” §§ 394-550. 
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This by reason of the necessity wrought by the surrounding 
circumstances. Such waters may be appropriated by others 
than riparian owners for the purposes of irrigation or min- 
ing.46 

In the case last cited the court at page 447 says: “We 
conclude, then, that the common-law doctrine giving the 
riparian owner the right to the flow of water in its natural — 
channel upon and over his land, even though he makes no 
beneficial use thereof, is inapplicable to Colorado. Impera- 
tive necessity, unknown to the country which gave it birth, 
compels the recognition of another doctrine in conflict there- 
with. And we hold that, in the absence of existence of 
statutes to control, the first appropriator of water from a 
natural stream for a beneficial purpose, has, with the quali- 
fications contained in the constitution, a prior right thereto, 
to the extent of such appropriation.’47 It was subse- 
quently held in that state that the right acquired by 
prior appropriation is not in any way dependent upon 
the locus of its application to the beneficial use designed.‘ 
And it is said that a valid appropriation of the waters of 
a stream, to the exclusion of the riparian owner, may be 
made for the purpose of irrigation, though the lands to be 
irrigated are not located on the banks or in the neighbor- 


46 Coffin v. Left Hand Ditch Co., lands over which the natural 


6 Colo. 448. 

47 See also Schilling v. Rom- 
inger, 4 Colo. 100. 

48 In the case of Hammond v. 
Rose, 11 Colo. 524, 19 Pac. 466, 7 
Am. St. 258, the court said: “Un- 
der the statutes of this state, can 
the water of a stream be diverted 
by appropriation to the exclu- 
sion of any owner of lands on said 
stream, if the lands to be irri- 
gated therewith are not located on 
the banks, margin, or in the neigh- 
borhood of such stream?” and cit- 
ing Coffin v. Left Hand Ditch Co., 
6 Colo. 448, as holding that the 
right of the first appropriator is 
entitled to protection as well after 
patent to.a third party of the 


stream flows as when such land is 
a part of the public domain, and 
that the right to water acquired 
by prior appropriation is not in 
any way dependent upon the locus 
of the application to the beneficial 
use designed. In this ease the 
plaintiff having secured a patent 
to a tract of land not located on 
the river in question but hav- 
ing irrigated said lands for a con- 
siderable period before the de- 
fendant secured title to a tract of 
land lying along said river, he 
nevertheless had a prior right to 
irrigate said lands with water 
drawn from said stream. See also 
Schilling v. Rominger, 4 Colo. 100. 
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hood of the stream.*® And we find the highest court in 
the country saying, that every state has the power, within 
its dominion, to change the rule of the common law with 
reference to the rights of the riparian owner to the con- 
tinual natural flow of the stream, and permit the appro- 
priation of the water for such purposes as it deems wise.®° 
But this does not mean that all of the water of a navigable 
river could be diverted so as to destroy navigation in der- 
ogation of the rights of all of the people.51 

The courts of Nevada also take a similar stand as to the 
rights of the riparian owner to the stream flowing along his 
lands and hold that the common-law doctrine is not ap- 
plicable to Pacific coast states and that prior appropriation 
of such waters gave the better right to the use of the 
running waters to the extent in quantity and quality neces- 
sary for the uses to which the water was applied. In the 
state of Nevada a riparian proprietor is entitled to the 
reasonable use of running water for irrigation, but not to 
the exclusion or prejudice of other riparian proprietors. 
He can not make such an unreasonable use of it, as to 
deprive other proprietors of the substantial benefits which 
they might derive from it, if not diverted or used unrea- 
sonably. Priority of appropriation does not give an exclu- 
sive right to the water.52 

While the courts of those states do not say so yet we infer 
that other riparian rights remain as in other jurisdictions 
unimpaired. The necessity for water for irrigation purposes 
and for mining to the end that the country may be developed 
and cropped and other parts developed for the mineral 
wealth has brought about the change of the old rules to 


49 Hammond vy. Rose, 11 Colo. 
524, 19 Pac. 466, 7 Am. St. 258. 

50 United States v. Rio Grande 
Dam & Irrigation Co., 174 U. S. 
690, 48 L. ed. 1136, 19 Sup. Ct. 
770. 

51It has been held that New 
Mexico, through its legislature, 
could change the common-law rule 
as to prior appropriation of water 


flowing along the channel and hold 
that a party using water has a 
right to use such water for irri- 
gation purposes, though not to the 
extent of destroying navigation. 
United States v. Rio Grande Dam 
& Irrigation Co., 174 U. S. 690, 48 
L. ed. 1136, 19 Sup. Ct. 770. 

52 Jones v. Adams, 19 Nev. 78, 
6 Pac. 442, 3 Am. St. 788. 
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meet local conditions. We have deemed it advisable to 
mention the position taken by the western states relative 
to this matter, not that it properly belongs in this work, but 
as a matter connected with riparian rights generally. 


§ 251. Accretion and alluvium—Partition of.—The 
courts are frequently called upon to partition the alluvial 
deposits, flats, dock privileges, made land, and similar rights. 
The division of such rights among riparian owners has been 
a fruitful source of litigation and the courts have promul- 
gated certain rules for the partition thereof, which have 
been exceedingly useful to the professions. Among such 
rules we find the following: 1. Measure the ancient bank 
and compute the number of feet owned by each proprietor. 
2. Divide the new bank into as many equal parts as there 
were feet in the old bank and draw lines from the old points 
of division to the new ones. In applying this rule to the 
old shore-lines the general trend of the line should be taken 
and not the actual length, where the old line has deep inden- 
tations and sharp projections. In that event the old lines 
should be equitably apportioned to the general available 
line of the land on the new shore.®? In running the 
partition lines between riparian owners, it is said, they 
should be extended to navigable waters, giving to each 
owner the same proportional number of feet along the new 
shore-line that his lot line bore to the old shore-line.®4 


§ 252. Right to accretion may rest on lands of another. 
—A novel case is that of Peuker v. Canter, decided by the 
Kansas court, in which the court partitioned alluvium be- 
tween two adjoining owners of lands in a most striking 
manner. We quote from the opinion of the court: ‘Plain- 
tiff is the owner of a forty acre tract of land, which, at the 


53 Kehr v. Snyder, 114 Ill. 318, 54 Jones v. Johnston, 18 How. 
2 .N. E. 68, 55 Am. Rep. 866; Peu- (59 U. S.) 150, 15 L. ed. 320; 
ker y. Canter, 62 Kans. 363, 68 Smith v. Johnson, 71 Fed 647; 
Pac. 617; Deerfield vy. Arms, 17 Clark v. Campau, 19 Mich. 325. 
Pick. (84 Mass.) 41, 28 Am. Dec. 
276; See post, § 257. 
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time of the government survey, in 1855, and presumably 
when the patent was issued, was separated from the Mis- 
souri River on the west by two fractional forty acre tracts 
belonging to the defendant. By erosion of the water a part 
of the defendant’s land was washed away until. the river 
reached the plaintiff’s said tract of land and by eating away 
part of it left the latter a shore-line of about seven hundred 
feet. The river then receded forming alluvium from the 
line of contact with plaintiff’s land westward within the 
original surveyed lines of the defendant’s land and past the 
same to the river. This alluvium attached itself to what 
was left of defendant’s land. Held the plaintiff was en- 
titled, not only to such alluvium as formed within his 
original lines but also to an equitable proportion of that 
formed within the original surveyed lines of the defendant’s 
land, and beyond’ the river bank.”55 It will thus be 
seen that the plaintiff was allowed to have a portion 
of the alluvium which was formed on.and rested on the 
land originally owned by the defendant. In fact, as 
we read the case, the plaintiff was permitted to follow the 
river as it receded and to retain an equitable proportion of 
such shore-line, though by so doing possessed land which 
rested on and was formed on,.as alluvium, the former lands 
of the defendant. Fig. 50. Referring to the figure plaintiff 
-owned the N. W. quarter of the N. E. quarter of sec- 
tion 30; defendant owned lots 1 and 2 of section 30. 


55 Peuker v. Canter, 62 Kans. 
378, 63 Pac. 617. 


Where, after land of a riparian 
owner on a navigable stream was 


“Where the lands of a riparian 
owner are removed by the gradual 
process of erosion by the river, 
the land being no longer capable 
of identification, but having been 
carried away entirely, and the 
river occupies the identical space 
formerly occupied by the lands of 
the riparian owner, the title to the 
land so occupied by the bed of 
the river passes from the owner 
of the land to the state.” Payne 
v. Hall, 192 Iowa 780, 185 N. W. 
914. 


worn away by erosion, an island 
was formed in the channel of the 
stream where the land of such 
owner had been, the island. be- 
longed to the state, and not to the 
viparian owner * <2 but 
land in a navigable Wielee which 
is only surrounded by water in 
times of high water is not an is- 
land within the above rule. Payne 
v. Hall, 192 Iowa 780, 185 N. W. 
912. 
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The positions of the stream in the years 1855, 1870, 
and in 1900, are shown on the diagram. FE represents 
the tract given to plaintiff and D and F the tracts 
given to the defendant. It will be seen that this allow- 
ance takes the boundary lines beyond the lines of the section 


as it was originally surveyed. This case seems extreme. 
It is striking because of the facts in the case. We doubt the 
soundness of the decision in the particular case, though 
sustained by a long line of authorities both in England and 
America.°° 


56 Welles v. Bailey, 55 Conn. 
292, 10 Atl. 565, 3 Am. St. 48. 
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In the case of Welles v. Bailey, the Connecticut court at 

page 316 says: “If a particular tract was entirely shut 

off from a river by an intervening tract, and that interven- 

ing tract should be gradually washed away until the re- 

moter tract was reached by the river, the latter tract would 

become riparian as much as if it had been originally such. 

This follows necessarily from the ordinary application of 

the principle. All original lines submerged by the river 

have ceased to exist; the river is itself a natural boundary, 

and every changing condition of the river in relation to 

adjoining lands is treated as a natural relation and is not 
affected in any manner by the relations of the river and the 
land at any former period. If, after washing away the 

intervening lot, it should encroach upon the remote lot and 
should then begin to change its movements in the other 
direction, gradually restoring what it had taken from the 
remote lot, and finally all that it had taken from the inter- 
mediate lot, the whole by the law of accretion would belong 
to the remote lot. Having become riparian, it has all ripar-_ 
ian rights. This general principle is recognized by all of 
the text writers and by numerous decisions of the English 
and American courts. The river boundary is treated in all 
cases as a natural boundary and the rights of the parties 
as changing with the change of its bed.” This case was 
cited approvingly in Peuker v. Canter.®’ Many cases hold 
that the littoral or riparian owner has title to added land 
formed by accretions or relictions.°® 


57 Peuker vy. Canter, 62 Kans. 
8638, 68 Pac. 617. 

In the case of Payne v. Hall, 
192 Iowa 780, 185 N. W. 912, we 
find the court said: “The state 
of Iowa owns the title to the bed 
of the Missouri River from high- 
water mark to the center of the 
thread of the stream. * * 
If, by a slow and gradual process 
of erosion, the river washes away 
its banks and changes its course, 
the title of the state to the bed of 
the stream follows the course of 


ips river in forming the new chan- 
nel.” 

58 New Orleans v. United States, 
10 Pet. (36 U.S.) 662, 9 L. ed. 
573; Banks v. Ogden, 2 Wall. (69 
U.S.) 57,17 L. ed. 818; Jefferis v. 
East Omaha Land Co., 184 U. S. 
178, 33 L. ed. 872, 10 Sup. Ct. 518; 
Benson v. Morrow, 61 Mo. 345; 
Buse v. Russell, 86 Mo. 209; Nay- 
lor v. Cox, 114 Mo. 2382, 21 S. W. 
589; Rees v. McDaniel, 115 Mo. 
145, 21 S. W. 918; Cooley v. 
Golden, 117 Mo. 33, 23 S. W. 100, 


§ 252 SURVEYING AND BOUNDARIES 278 

Where land of a riparian owner on a navigable stream 
was worn away by erosion, and thereafter an island was 
formed in the channel of the stream where the land of the 
riparian owner had been, such island belonged to the state, 
and not to such riparian owner. Iowa is one of the states 
which has held that when the shore owned by an individual 
is entirely washed away and later an island formed where 
the land formerly stood, such island belongs to the state. 
This is adverse to the usual rule in similar cases. However, 
if the tract of land designated as an island was temporary 
only, during a flood condition, and thereafter, after the 
water subsided, left the so-called island as a part of the 
riparian addition to the shore, such “made land” belonged 
to the riparian owner and not to the state.5® 

‘Where lands are overflowed and submerged, and within 
a reasonable time the waters retire and the land reappears, 
the title of the owner is not disturbed, and the proprietor- 
ship remains in the original owner.’’®° However, that court 
. further along says: An “island” is a body of land entirely 
and customarily surrounded by water, and land in a navi- 
gable stream which is only surrounded by water in times of 
high water is not an island within the’rule that the state 
takes title to newly formed islands in navigable streams.“ 
“Where the middle of the channel of a stream of water con- 
stitutes the boundary line of a tract of land, and the water 


21 L. R. A. 300; Hillebrand’ v. 
Knapp, 65 8. Dak. 414, 274 N. W. 
821, 112 A. L. R. 1104; Gifford y. 
Lord Yarborough, 5 Bing. 168. 

59 Payne v. Hall, 192 Iowa 780, 
185 N. W. 912: 

60 Payne v. Nall, 192 Iowa 780, 
185 N. W. 912. See also St. Louis 
v. ‘Rutz, 188'U, S. 226, 34 Lied. 
941, 11 Sup? Ct: 337; Ocean City 
Assn. v. Shriver, 64 N. J. L. 550, 
46 Atl. 690, 51 L. R.A. 425; Mulry 
v. Norton, 100 N. Y. 424, 3 N.'E, 
581, 53 Am. Rep. 206. 

61 Payne v. Hall, 192 Iowa 780, 
185 N. W. 912. See also St. Louis 
v. Rutz, 188°U. 8. 226, 11 Sup.'Ct: 


837, 34 L. ed. 941; Ocean ‘City 
Assn. v. Shriver, 64 N. J. L. 550, 
46 Atl. 690, 51 L. R. A. 425; Mulry 
v. Norton, 100 N. Y. 424, 3 N. E. 
581, 53 Am. Rep. 206 

The island in Iowa is regarded 
as in the nature of an accretion 
and belongs to the state, as the 
river bed itself. Cooley v. Golden, 
117 Mo. 338, 23 S. W. 100, 21 L. R. 
A. 300. See also Bigelew v. Hoo- 
ver, 85 Iowa 161, 52 N. W. 124, 
39 Am. St. 296; People v. Warren, 
116 Mich. 228, 74 N: W. 705; Per- 
kins v; Adams; 182 Mo. 181, 33'S. 
W. 778. 
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undermines the banks and the soil ‘caves in’ and mixes with 
the water and is washed away, the owner of the land must 
stand the loss; and the middle of the new channel formed 
for the river by such process, if a new channel is thus 
formed, will constitute the boundary line of the tract of 
land.’’62 


The case of Widdecombe v. Chiles,®? is no less striking 
than the Peuker case. In the Widdecombe case the plaintiff 
was the owner of a fractional tract situated in what would — 
have been the north half of section 22, had that section been 
a full one, consisting of eight and sixty-eight hundredths 
acres. The defendant was the owner of the south half of 
section 22. Referring to Fig. 51, at the time of the original 
survey in 1826, the river’s course was as. shown by the line 
A-B-C. It gradually changed its bed by wearing away the 
soil in a southerly direction until in 1853, its southern 
bank took the course A-E-C.. Then the bank commenced 
to fill in gradually by accretion until 1896, when it had 
reached the course A-F-C, adding some two hundred acres 
to the original fraction. The plaintiff claimed this property 
as an-accretion to his fraction of eight and twenty-six 
hundredths acres. The defendant claimed the land as an 


62 Bouvier v. Stricklett,, 40 118 Pac. 1060; Widdecombe v. 


Nebr. /792, 59 N. W. 550. 

If A is the riparian owner of a 
piece of land on a _ navigable 
stream, and B owns land remote 
therefrom, and by erosion the 
river cuts away all of the lands 
belonging to A, and leaves B as 
the riparian owner on the newly 
formed bank, and thereafter the 
river recedes and places the accre- 
tion against the newly. formed 
bank, said accretions will belong 
to the riparian owner B, although 
they extend over the very space 
occupied by riparian owner A. 
Yearsley v. Gipple, 104 Nebr. 88, 
175 N. W. 641, 8 A. L. R. 636. See 
also Welles v. Bailey, 55 Conn. 
292, 10 Atl. 565, 3°: Am. St. 48; 
Wood v. McAlpine, 85 Kans. 657, 


Chiles, 173 Mo. 195, 73 S. W. 444, 
61 L. R. A. 309, 96 Am. St. 507. 

In Saulet v. Shepherd, 4 Wall. 
(71) U.S.) 502, 18 Li. ed. 442, the 
doctrine was applied in respect of 
a lot of alluvion or batture in the 
Mississippi River fronting the 
City of New Orleans, in favor of 
the riparian proprietor; and it 
was held that the right to the 
alluvian depended upon the fact 
of the contiguity of the estate to 
the river, and that where the ac- 
cretion was made to a strip of 
land which bordered on the river 
the accretion belonged to such 
strip. 

63 Widdecombe v. Chiles, 173 
Mo. 195, 73.S. W. 444, 61 L. R. A. 
3809, 96 Am. St. 507. 
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accretion to his half section by reason of his attained ripar- 
ian rights in 1853. It will be seen that the fractional part 
of the section was entirely washed away and the south half 
of the section became, so to speak, riparian. The court held 
that the defendant. owned the “made land” entirely, thus 


53% Ff Sec 22 
Defendant 


rig. tapul 


wiping out all of the interest of the plaintiff. Several cases 
are cited by the court.*4 “It is not, however, every disap- 
pearance of land by erosion or submergence that destroys 
the title of the true owner, or enables another to acquire 
it, for the erosion must be accompanied by a transportation 
of the land beyond the owner’s boundary to effect that re- 


64 Peuker v. Canter, 62 Kans. Bailey, 55 Conn. 292, 10 Atl. 565, 
363, 63 Pac. 617. See also Wallace 8 Am. St. 48; Payne v. Hall, 192 
v. Driver, 61 Ark. 429, 33 8. W. Iowa 780, 185 N. W. 912; Naylor 
641, 31 L. R. A. 317; Welles v.  v, Cox, 114 Mo. 232, 21 S. W. 589. 
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sult, or the submergence followed by such a lapse of time 
as will preclude the identity of the property from being 
established upon its reliction.’®> In practically all of 
these cases the argument is made that the plaintiff 
having lost by reliction his lands and the defendant’s 


ty 


No 
\ 


island 
Plaints FF 


Rigwt2 


lands having become rip2rian thereby and _ thereafter 
increased by accretion, the latter would be entitled to 
all of said accretion, even if his lands would be made 
to extend over the former bed of the river and the 
entire fraction of the plaintiff. In his valuable work on 
Waters and Water Rights, Farnham criticises this position 


65 Mulry v. Norton, 100 N. Y. 387; Ocean City Assn. v. Shriver, 
424,3N. E. 581, 53 Am. Rep. 206. 64 N. J. L. 550, 46 Atl. 690, 51 
See also St. Louis v. Rutz, 188 U. L. R.A. 425. 

S. 226, 34 L. ed. 941, 11 Sup. Ct. 
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warmly and we believe rightly.°° He also mentions Peuker 
v. Canter, and Welles v. Bailey, in connection with this 
criticism. He states, which seems to be the case, that what 
the court says in the Welles case about this principle of 
law is mere obiter and in no way the statement of a principle. 

A similar question was before the court in the case of 
Naylor v. Cox,67 in which the same principle is affirmed 
under slightly different circumstances. . Referring to 
Fig. 52, the plaintiff was the owner of an island in the 
Missouri River and the defendant owned the shore on 
the north and opposite bank of the river. The line 
A-D-C represents the north bank of the river at the 
time of the original survey. The line E-H-F represents 
the north bank of the island at the same time. At that time 
and for many years thereafter most of the boating passed 
through north of the island. Later the river between the 
island and the north bank began to fill in gradually and 
after many years the north shore of the mainland began to 
wash away and formed a new shore at A-B-C. The north 
shore of the island gradually grew by accretion so that its 
north bank took the course of the line E-G-F. It was held 
that the plaintiff was the owner of all of the accretion to the 
island E G F_H HE, even where it overlapped the subsoil 
formerly owned by the defendant. This case is not subject 
to much criticism as the plaintiff’s land was originally ripar- 
ian and he would be entitled to all accretions to the original 
shore on general principle. Fig. 52. 

On the other hand we find the same court departing in 
part from this principle and distinguishing the case at bar 
from Naylor v. Cox.°8 Referring to Fig. 58, A-B rep- 


66 Farnham, Waters and Water 
Rights, § 848. 

67 Naylor v. Cox, 114 Mo. 2382, 
21 S. W. 589. 

68 The fact that accretions 
along a river front first made con- 
tact with the land of one particu- 
lar riparian owner does not entitle 
him to the whole accretion subse- 


quently made to the lands of other 
riparian owners on either side of 
him, but only to that which 
lies in front of his own land. 
Crandall v. Allen, 118 Mo. 408, 24 
Seer 12 22) eR, An 5 Olle See 
Naylor v. ‘Cox, 114, Mo.232, 21.8; 
W. 589. 
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resents the original shore at the time of the. govern- 
ment survey. A C B D A represents the land washed 
away. A C BEA represents the later accretion to the 
shore A C B. Plaintiff owned that part of the south- 
east quarter of section 21 lying south of. the. river. 
The defendant owned the northwest quarter and the west 
half of the northeast quarter of section 28. .The river 


Defendant 
N-W 4 Sec 28 Wh, NEY 
Sec.28 


Fig. 53 


washed away a large part but not all of the land of the 
plaintiff and a part of the north side of the land of the 
defendant. Thereafter the river gradually, by accretion, 
added to the plaintiff’s and defendant’s lands, and receded. 
or changed its bed so that the southerly bank was farther 
north than the original bank. The defendant claimed to own 
the accretion F G H F, and the plaintiff also claimed such 
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accretion. It was held that all such accretion belonged to 


the plaintiff. We believe this is the law. Fig. 53. 


It will be noted that we have quite sharply criticised the 
Peuker case. Notwithstanding all we have said in that 
respect we must confess that that case and the other cases 
holding similarly are well sustained by the authorities. The 
holdings in those cases are the result of consistently fol- 
lowing the principle that all alluvial formations, unless ex- 
cepted from the grant, belong to the riparian owner. The 
Peuker case is cited approvingly in McBride v. Steinweden.®?® 
In the latter case the court holds that where a river 
changes its course by slow and imperceptible processes the 
boundary changes with that change, and the center of the 
main channel of the Missouri River is the boundary between 
the states of Kansas and Missouri. In that case the main 
channel of the river had shifted its position during a period 
of fifty years, two miles toward and encroached upon the 
Missouri side. A large number of cases is cited approvingly 
by that court.7° 


§ 253. State boundary—Gradual changes.—The rule ap- 
plied to the boundary lines of private parties bordering on 
rivers is also applied to the boundaries between different 
states. If a river gradually changes its banks the boundary 
line changes with it, whether it is between individuals or 
between states, or between an individual and a state. The 
same rule applies to boundaries between nations.71 In 


69 “Where the river so changes, 
the land formed by the gradual 
and imperceptible accretion from 
the water belongs to the owner 
of the shore-land to which it is 
added.” McBride v. Steinweden, 72 
Kans. 508, 83 Pac. 822. 

70 Barney v. Keokuk, 94 U. S. 
324, 24 L. ed. 224; Jefferis v. East 
Omaha Land Co., 134 U. S. 178, 
33 Li. ed. 872, 10 Sup. Ct. 5128386. 
Louis v. Rutz, 138 U.S. 226, 34 L. 
ed. 941, 11 Sup. Ct. 337;°St. An- 
thony Falls Waterpower Co. v. 
Board of Water Comrs., 168 U. S. 


849, 42 L. ed. 497, 18 Sup. Ct. 157; 
Wood v. Fowler, 26 Kans. 682, 40 
Am. Rep. 330; Peuker v. Canter, 
62 Kans. 363, 63 Pac. 617; Fowler 
v. Wood, 73 Kans. 511, 85 Pac. 
1635 Gn lees Ace (No. tOsemialng 
Am. St. 5384; Wood v. McAlpine, 
85 Kans. 657, 118 Pac. 1060; Per- 
kins v. Adams, 182 Mo. 181, 33 S. 
W. 778. 

71 “In Kansas the title to the 
bed of a navigable river is vested 
in the state; private ownership 
in bordering land extends only to 
the river’s margin, and if the posi- 
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the latter case the court lays down the principle that 
a navigable river dividing the territory of two states and 
which changes its position by gradual and imperceptible 
encroachment or insensible recession, so that the process 
by which the removal is accomplished can not be detected 
while in operation, the boundary follows the shifting thread 
of the stream. And this is reasonable. The principle has 
been repeatedly affirmed.72 In fact, the authorities quite 
generally agree on this proposition.73 


§ 254. State boundary—Sudden changes.—But when 
there has been a sudden change in the boundary line be- 
tween two states so that the change is perceptible the rule 
is quite different. In that event the boundary line remains 
the same as before the change.74 And the rule is that 
where there has been a sudden change in a stream, the 
boundary between two states, and it has, by a freshet 
or otherwise changed its course, and cut a new channel 
for itself the boundary between the states or nations 
does not change but remains as formerly fixed. The 


Supreme Court of Kansas in the case cited affirms the 


tion of the stream change * * * 


the land of the state and that of 
other proprietors follows the 
movement of the river’s edge.” 
Fowler v. Wood, 73 Kans. 511, 85 
Pac. 763, 6 L. R. A. (N. S.) 162, 
117 Am. St. 534. i 

72 Welles v. Bailey, 55 Conn. 
292, 10 Atl. 565, 3 Am. St. 48; 
Peuker v. Canter, 62 Kans. 363, 63 
Pac. 617; McBride v. Steinweden, 
72 Kans. 508, 88 Pac. 822. 

In the case of Nebraska v. 
Iowa, 143 U. S. 359, 36 L. ed. 186, 
12 Sup. Ct. 396, cited above, the 
court said: ‘When grants of land 
border on running water, and the 
banks are changed by the gradual 
process known as accretion, the 
riparian owner’s boundary line 
still remains the stream; but 
when the boundary stream sud- 
denly abandons its old bed and 


seeks a new course by the process 
known as avulsion, the boundary 
remains as it was, in the centre 
of the old channel: and this rule 
applies to a State when a river 
forms one of its boundary lines.” 

73 McBride v. Steinweden, 72 
Kans. 508, 83 Pac. 822. 

74JIn the case of Fowler v. 
Wood, 73 Kans. 511, 85 Pac. 763, 
6L.R. A. (N. 8S.) 162, 117 Am. St. 
534, the court said: “If while a 
river of the character described is 
at flood stage an ice-gorge cause 
a sudden and violent irruption of 
the water, whereby the lands upon 
one side are visibly degraded or 
submerged, or a new channel is 
cut, the state boundary remains 
stationary at its former location, 
and the titles and boundaries of 
private owners remain un- 
changed.” 
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principle long established that where a river is at flood stage 
and an ice-gorge causes a sudden change and violent inter- 
ruption of the water, whereby the lands upon one side are 
visibly degraded or submerged or a new channel is cut, 
the state boundary remains stationary at its former loca- 
tion, and the titles and boundaries of private owners remain 
unchanged.7?5 This principle has been repeatedly affirmed as 
will be evident upon reading some of the many authorities.7® 
To determine whether or not the change is imperceptible 
or sudden is a question of proof as any other fact is proven.7* 
Of course 2 court would take judicial notice of the bound- 
aries of a state.78 But it is doubtful if it could take notice 
of sudden or imperceptible changes or the extent thereof. 
It is probable the court would require evidence of the kind 
of change and the extent of such change. Certainly the 
court could not well take judicial notice of sudden changes, 
nor or gradual changes. 


§ 255. Boundary line between states center line of main 
channel.—Where a river forms the boundary line between 
two states, unless otherwise provided by the admission act, 
_ the line of division thereof would be the center of the main 


channel of such stream.79 


75 Fowler v. Wood, 73 Kans. 
511, 85 Pac. 763,6 L. R. A. (N. S.) 
162, 117 Am. St. 534. 

76 Nebraska v. Iowa, 143 U. S. 
359, 86 L. ed. 186, 12 Sup. Ct. 396; 
Welles v. Bailey, 55 Conn. 292, 10 
Atl. 565, 8 Am. St. 48; Peuker v. 
~ Canter, 62 Kans. 368, 63 Pac. 617; 
McBride v. Steinweden, 72 Kans. 
508, 83 Pac. 822. 

779 Ency. of Evidence, 400, 401. 

787 Eney. of Evidence, 910-912. 

79 “The term ‘Mississippi river’ 
used in the enabling act (ch. 89, 
p. 56, 9 U. S. Stats. at Large), 
descriptive of the boundary be- 
tween this state and the state of 
Minnesota, applies to the broad 
expanse of water flowing in a gen- 
erally southerly direction, known 
at the date of such act as such 


This may or may not be 


river, not any bayou upon either 
side thereof.” Franzini v. Lay- 
land, 120 Wis. 72, 97 N. W. 499. 
Other state boundaries have 
been held to be as follows: Ken- 
tucky, low-water mark of Ohio 
River on Indiana side, Handly v. 
Anthony, 5 Wheat. (18 U.S.) 374, 
5 L. ed. 113; Indiana v. Kentucky, 
186 U. 82247951345 Liteds 829, 10 
Sup. Ct. 1051; Henderson Bridge 
Co. v. Henderson, 173 U.S. 592, 
43 L..ed. 828, 19° Sup: Ct:553; 
Georgia and Alabama, lower edge 
of the west bank of Chattahoo- 
chee River, Howard v. Ingersoil, 
13 How. (54 U. 8.) 381, 14 L. ed. 
189; Alabama v. Georgia, 23 How. 
(64. :U.e8.)2 505) 16niken edi. SHG: 
Washington and Oregon, center of 
north channel of Columbia River, 
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the center of the stream, and the boundary line be- 
tween the State of Wisconsin and the State of Minne- 
sota is the principal navigable and navigated channel 
of the Mississippi River and such boundary line need 
not necessarily be in the middle of the river but may be 
very near one side of the river at places and very near the 
other side at other points. It is evident that such a line is a 
changing one with reference to the middle of the stream.®°® 
In determining the boundary line in such cases the term 
Mississippi River means the broad expanse of water; and 
the numerous bayous, though navigable, are not included 
therein.8! And it has been held that long acquiescence of a 
certain boundary line between two states by such states may 
be conclusive on such states as to its location.82 This prin- 
ciple of the law was illustrated very forcibly by the Supreme 
Court of the United States in the case of Michigan against 
Wisconsin, in a contest over the boundary of those states.83 
So too, private parties owning lands in Wisconsin along 
such stream own to the center of the main channel of the 
river, subject to the public interests therein.§4 But in 


Washington v. Oregon, 211 U. 8. 
127, 53. L. ed: 118; 29-Sup? Ct? 47; 
reh. den. 214 U. 8. 205, 53. L. ed. 
969, 29 Sup. Ct. 681. 

The center of the Hudson River 
was given as the boundary of New 
York and New Jersey, Ex parte 
Devoe Mfg. Co., 108 U. S. 401, 
27 L. ed. 764, 2 Sup. Ct. 894; Peo- 
ple v. New Jersey Cent. R. Co., 
42 N. Y. 288. Cases holding the 
channel of the stream the bound- 
ary are Missouri v. Kentucky, 11 
Wall. (78 U.S.) 395, 20 L. ed. 116, 
holding the channel of the Missis- 
sippi the boundary of Missouri 
and Kentucky; Mississippi & M. 
R. Co. v. Ward; 2 Black. (67 U.S.) 
485, 17 L. ed. 811 holding the 
boundary of Iowa and Illinois to 
be the deepest channel of the 
Mississippi; and St. Joseph & G. 
I. R. Co. v. Devereux, 41 Fed. 15, 


holding channel of the Missouri 
River the boundary of the state of 
Missouri. 

80 Franzini v. Layland, 120 Wis. 

2,97 N. W. 499. 

81 Franzini v. aie ty 120 Wis. 
72, 97 N. W. 499 

82 Franzini se Layland, 120 Wis. 
72,97. N. W..4 

83 Long Pile rcataulis by Mich- 
igan in Wisconsin holding posses- 
sion of ‘certain: territory claimed 
later by Michigan was considered 
decisive of the question and was 
binding on Michigan. Michigan v. 
Wisconsin, 270 U.S. 295, 70 L. ed. 
595, 46 Sup. Ct. 290. See later 
case, Michigan v. Wisconsin, 295 
U. 8. 455,79 L. ed. 1541, 55 Sup. 
Ct. 786. 

84 Franzini v. Layland, 120 Wis. 
72,97 N. W.°499. 
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Minnesota the private individual would own to high-water 


mark of a navigable stream only.%® 


§ 256. Unsurveyed islands in navigable rivers.—As to 
the title to unsurveyed islands in navigable rivers the 
authorities are not in accord in the several states. In those 
states holding that the riparian owner owns to the center of 
the main channel of the stream, subject to the public rights 
in such stream to navigate the same, it is held that such 
owner owns such island unless it can be shown that there 
was a mistake in the original survey, or in the report there- 
of, and that such island was unintentionally omitted from 
such survey, or that there had been a fraud perpetrated on 
the government in making such original survey.8® In 
such cases such fraud can only be taken advantage of 
by the goverzment, and if it sees fit to overlook it the 
riparian proprietor will own such island.8’ But in 
Minnesota the state would own such island, if in a 
navigable stream, that is, in such cases the riparian pro- 
prietor would not own beyond the water’s edge.88& As the 
reader will note the federal government may elect 
to overlook a fraud or a mistake in allowing an unsurveyed 
island in a river to go to the shore owner thereof. These 
two cases represent the two lines of ‘decisions in the 
several jurisdictions. But if the stream was not navi- 
gable then the riparian proprietor, even in states like Min- 
nesota, would own to the center of the main channel of the 
stream. ?® 


85 Schurmeier v. St. Paul & P. 


R. Co., 10 Minn. 82, 88 Am. Dec. 
59. 


86 In the State of Wisconsin, an 
unsurveyed island in the Wiscon- 
sin River belongs to the owner of 
the land on that side of the center 
of the river. Franzini v. Layland, 
120 Wis. 72, 97 N. W. 499. 

But it has been held in Minne- 
sota that the state owns an unsur- 
veyed island in the Mississippi 
River. Schurmeier y. St. Paul & 


P. R. Co., 10 Minn. 82, 88 Am. 
Dec. 59. 

87 Franzini v. Layland, 120 Wis. 
72, 97 N. W. 499. 

88 Lamprey v. State, 52 Minn. 
181, 58 N. W. 11389, 18 L. R. A. 
670, 88 Am. St. 541. 

89 In Schurmeier v. St. Paul & 
P. R. Co., 10 Minn. 82, 88 Am. 
Dec. 59, the court said: A tract 
of land bounded on the Mississippi 
River, extends at least to low- 
water mark. 
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§ 257. Apportion navigable waters to owners of shore- 
line-—The courts frequently have occasion to apportion, 
among the owners of the shore-line, the line of navigable 
waters fronting on such lands. The law applied in such 
cases is akin to the rule for the apportionment of alluvium. 
The case of Northern Pine Land Company v. Bigelow is such 
a case.°® The court lays down a rule in that case, which, to 
us, seems sound. We can do no better than to quote from the 
opinion of the court. The court says: ‘Measure the whole 
shore-line of the cove or bay and the line of navigable water 
in front of the same and apportion the latter among the 
owners according to the length of their respective holdings 
on the shore-line, drawing straight lines between the cor- 
responding points of division on the two lines. Actual shore 
and not meandered lines should be measured, but when there 
are deep indentations or sharp projections in the shore its 
general trend only should be followed, and so also in the 
measurement of the navigable water-line. The points 
between which the lines of navigable waters are to be 
measured should be determined by lines bisecting the angles 
made by the shore-lines at the head lands at each side of the 
cove or bay and produced from such head lands to the line 
of navigable water.” The line of navigability will be the 
line connecting these two points and running along the line 
of actual navigability, and the distance will be the measured 
distance between the two points taken along that line. Fig. 
54, Referring to that figure the following proportional 
formula will give the location of the point of division on 
the line of navigation: ABC : DEF :: BC : X (DE). Again 
referring to the diagram plaintiff owned tract H and defend- 
ant owned tract G. ABC represents the shore-line; DEF 


90 Where the navigable water 
line and the shore line are elon- 
gated by deep indentations or 
sharp projections, then the gen- 
eral line ought to be taken, in- 
stead of the actual line. North- 
ern Pine Land Co. v. Bigelow, 84 
Wis. 157, 54 N. W. 496. See also 
Menasha Wooden Ware Co. v. 


Lawson, 70 Wis. 600, 86 N. W. 
412; Whitney v. Detroit Lbr. Co., 
78 Wis. 240, 47 N. W. 425; Groner 
v. Foster, 94 Va. 650, 27 S. E. 493; 
Cohn v. Wausau Boom Co., 47 


Wis. 314, 2 N. W. 546. See also 
4 Thompson, Real _ Property, 
§ 3230. 
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represents the line of navigable water; the question before 
the court was where should the dividing line between the 
piers be located? By measurement ABC was 13,513 feet; 
DEF was 12,206 feet; BC was 3,745 feet; and AB was 9,768 
feet. By computation DE was found to be 3,383 feet, and 


Chequamegon Bay 


biG. sot 


EF 8,823 feet. The court held the line of division between 
the plaintiff’s and defendant’s lands was the line BE. Jus- 
tice Orton dissented from the majority opinion. Notwith- 
standing the dissenting opinion we believe the majority 
opinion is sound and sustained by a long line of decisions. 


§ 258. Shifting water-line the boundary.—It was held 
in a Minnesota case that where a government lot abuts on 
a lake, the shifting water-line, as the lake recedes, and not 
the meander line, is the boundary of the lot.91. This is the 
general rule; furthermore it has the weight of reason. 
This is a case where a lake was the boundary on the west 
side of lots 2 and 3 of section 32, of a certain town and 


91 Sherwin v. Bitzer, 97 Minn. 
252, 106 N. W. 1046. 
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range, said lots lying on the westerly side of the section. A 
considerable part of the west side of the section was covered 
by the lake as it was meandered at the time of the original 
survey. The lake receded over 200 rods—more than one-half 
mile—and into section 31, lying west thereof. It was held 
that the riparian owner of lots 2 and 3 of section 32 would 
hold the boundary line to the lake in its changed condition. 
Proof was given to show that the meander line, as originally 
run, was along the shore of the lake, and it gradually receded 
as the lake partially dried up; that in wet seasons, in later 
years, the lake would again rise and overflow a part of its 
former bed. Fig. 55 will illustrate the situation. Tract in 
dispute BCDE, all within the boundaries of section 31. 
Owner of lots 2 and 3 in section 32 sold strip ABC to party 
to the action, who claimed the so-called alluvium and the 
court held in his favor. It seems to us that the holding of 
the court is subject to criticism. It will be noted that the 
boundary lines were held to be CD and BE. These lines are 
either a prolongation of the lot lines or parallel thereto. 
In determining the amount of new shore-line to each owner 
the court should have apportioned the same among the 
several riparian owners according to the number of feet 
of the old shore owned by each. Hence the boundary lines 
would not, in that event, be parallel, but would converge as 
they were extended toward the new shore-line. This rule 
would give each riparian owner his proportional amount 
of the new shore and an equitable part of the alluvium. The 
method pursued by the court would cut off several riparian 
owners of any interest in the new shore-line, which, to our 
mind, is contrary to equity and is not the law. We are of 
the opinion, however, had there been a controversy as to 
this particular point, in which all riparian owners were made 
parties, the court would have made a different division. We 
understand the action was one in ejectment, and the plain- 
tiff was unable to show a good title and, therefore, failed. 
The court invoked the familiar rule that the plaintiff, in an 
action of ejectment, must recover, if at all, on the strength 
of his own title, and not on the weakness of his adversary. 
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Referring to Fig. 55, line DE represents the new shore-line 
of the lake insofar as the case was concerned. AB repre- 
sents the meander line in front of lots 2 and 8. In this 


hig. 25 


case partition should have been made by a measurement of 
the entire old shore-line and the entire new shore-line and 
the new line proportionately divided between all of the 
riparian owners.°2 


92 Referring to ante, § 257, we of the same and apportion the lat- 
quote: “Measure the whole shore- ter among the owners according 
line of the cove or bay and the to the length of their respective 
line of navigable water in front holdings on the shore-line, draw- 
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This latter rule is the one followed by the Wisconsin 
court in Northern Pine Land Co. v. Bigelow.9? The 
Massachusetts courts laid down this rule at an early 
date and it seems to have been quite generally followed. 
The meander line can not be considered in determining 
the location of the shore in navigable waters or in determin- 
ing the rights of coterminous riparian owners.® 

In the case of Sherwin v. Bitzer, the court indulges in a 
lengthy discussion of meander lines and the rights of ripar- 
ian owners to accretion.°*° Much good law is cited but, 


ing straight lines between the cor- 
responding points of division on 
the two lines.” See also ante, 
Sicols 

93 Northern Pine Land Co. v. 
Bigelow, 84 Wis. 157, 54 N. W. 
A9G, 21 1. RK. As 1710: 

In the case of Thomas v. Ash- 
land, S. & I. R. Logging R. Co., 
122 Wis. 519, 100 N. W. 998, 106 
Am. St. 1000, the court said: “Hv- 
ery shore owner, as against other 
owners, is entitled to his propor- 
tion of the line bounding navi- 
gable water for contact with nay- 
igation, and to a direct course 
over intervening shallows to con- 
struct piers or other structures 
connecting the shore with such 
navigable line; that, when the 
irregularities or curvature of the 
shore are such that lines can not 
be drawn at right angles to the 
shore to accomplish this, then the 
whole cove is to be treated as a 
unit of the shore line by drawing 
such perpendicular lines from its 
two boundary points or headlands 
to the line of navigability, and 
then apportioning the whole in- 
tervening boundary line of navi- 
gable water to the whole shore 
line of the cove between such 
headlands, and by drawing 
straight lines from the two ter- 
mini of each so apportioned share 
of navigable water line to the re- 
spective termini of the corres- 


ponding shore line pertaining to 
each owner.” 

94 Deerfield vy. Arms, 17 Pick. 
(84 Mass.) 41, 28 Am. Dec. 276. 
See also Johnston v. Jones, 1 
Black (66 U. S.) 209, 17 L. ed. 
117; Wonson v. Wonson, 14 Allen 
(96 Mass.) 71; Rust v. Boston Mill 
Corp., 6 Pick. (23 Mass.) 158; 
Blodgett & Davis Lbr. Co. v. 
Peters, 87 Mich. 498, 49 N. W. 
917; O’Donnell v. Kelsey, 10 N. Y. 
412. 

95 Menasha Wooden Ware Co. 
v. Lawson, 70 Wis. 600, 36 N. W. 
412. 
96 “The fact that the deed con- 
tains a statement of the quantity 
of land conveyed is not control- 
ling, when taken in connection 
with the description by metes and 
bounds.” As said by Mr. Devlin: 
“In the description of the land it 
is usual, after the description by 
metes and bounds, to add a clause 
stating that the land described 
contains so many acres.” Sher- 
win v. Bitzer, 97 Minn. 252, 106 
N. W. 1046. But see Seeders v. 
Shaw, 200 Ill. 98, 65 N. E. 643; 
Silver Creek Cement Corp. v. 
Union Lime & Cement Co., 138 
Ind; 297, 35 N. E. 125, 87.N. E; 
721; Gorton v. Rice, 153 Mo. 676, 
55 S. W. 241; Gourdin v. Davis, 
2 Rich. L. (S. Car.) 481, 45 Am. 


. Dee. 745. 
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owing to adverse interests not being represented, the court 
did not correctly lay down the division lines in the partition 
of the accretion or, what is the same thing, the land formed 
by a drying up of the lake in question. We deem it wise 
to cite some of the authorities to which reference is made 
by the court in that case. We find the cases sustain the 
rule that a meander line is not a boundary line, but one 
designed to point out the sinuosity of the bank or shore, 
as a means of ascertaining the quantity of land in the . 
fraction which is to be paid for by the purchaser.°*7 But 
there is an exception to this rule in cases of fraud 
or mistake in running the meander line. In that event the 
courts have sometimes held the meander line to be a bound- 
ary line.®® But unless the case falls within the exception, the 
actual water-front must be considered the boundary line.°® 
And the ownership of the abutting lots to the water-front 
carries with it the ownership of the land which has been 
uncovered by the recession of the water. So too, lands 
formed in this way become a part of the abutting property, 


and may be conveyed with it or by separate deed. 


In Crill v. Hudson, 71 Ark. 390, 
748. W. 299, a description as “the 
northeast fractional quarter of 
section eighteen, township eight 
south, range three west, 10.88 
acres,” was held to carry an ac- 
cretion of 148.91 acres. 

97 St. Paul & P. R. Co. v. Schur- 
meier, 7 Wall. (74 U. S.) 272, 19 
L. ed. 74; Hardin v. Jordan, 140 
U.S. 371,:36 L. ed. 428}'11 Sup. 
Ct. 808, 888; Horne v. Smith, 159 
U.S. 40, 40 L. ed. 68, 15 Sup. Ct. 
988; Whitaker v. McBride, 197 U. 
S. 510, 49 L. ed. 857, 25 Sup. Ct. 
5380. 

98 Security Land & Exploration 
Co. v. Burns, 87 Minn. 97, 91: N. 
W. 304, 68 L. R. A. 157, 94 Am. 
St. 684. Ante, §§ 51, 210; vost, 
§§ 277, 278, 285, 296, 808, 322, 396. 

99 Carr v. Moore, 119 Iowa 152, 


938 Nag Wor b2) 507 Ams St200- 


Schurmeier v. St. Paul & P. R. 


And 


Co., 10 Minn. 82, 88 Am. Dec. 59; 
Lamprey v. State, 52 Minn. 181, 
BSPN PWep Sols Le Re A OTUs 
88 Am. St. 541; Olson v. Thorn- 
dike, 76 Minn. 899, 79 N. W. 3899. 

1 Banks v. Ogden, 2 Wall. (69 
U.S.) 57, 17 L. ed. 818; Webber 
v. Axtell, 94 Minn. 375, 102 N. W. 
SES, ‘6 Ta? RES ANUEN 2S.) 194: 

2“ Where the official plat of the 
survey of government lands shows 
a river as one boundary of a cer- 
tain lot, a subsequent patent for 
the lot, describing it by number, 
and referring toethe plat on which 
it is marked as containing a cer- 
tain amount, and deeds, describing 
the lot by number, passes all ac- 
cretion to the lot up to their 
respective dates.” De Long vy. Ol- 
sen, 63 Nebr. 327, 88 N. W. 512, 
citing Jefferis v. East Omaha 
Land Co., 184 U. S. 178, 33 L. ed. 
872, 10 Sup. Ct. 518. 
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we find a conveyance of the original lots would carry 
all of the lands to the actual water-front, unless the deed 
contains words of reservation.? And again the deed carries 
all of the land to the shifting water-front.4 


Again referring to Fig. 55, we would suggest that were 
all of the riparian proprietors, owning land along the lake 
in question, represented in the case and parties thereto, and 
the court would apply the general rule in the division of the 
accretion or land made by the drying up of the lake, such 
court would very likely divide the same in the manner 
shown by the dotted lines marked m-n-o-p-q-r and s. In 
other words the court would draw lines from the intersection 
of the several boundaries with the old shore-line to the 
center of the lake. This would give an equitable division of 
the “made land.’ Were the lake a long one instead of an 
approximately round one still another method would be 
adopted, a modification of the one suggested. That would 
call for running a line through the center of the lake ap- 
proximately, the ends of such lines being within the lake 
depending on circumstances. The division lines would then 
be run to such center line. However, a better division might 
be had by dividing the new shore among the several pro- 
prietors in proportion to the length of the old shore-line held 
by them severally, as suggested in the fore part of this 
section. To our mind this would be the better rule.® 


§ 259. Nonnavigable lake a boundary.—The authorities 
seem quite general that in cases of nonnavigable lakes or 
ponds the riparian proprietors take to the center of the 
lake or pond. And it is held in Illinois under a grant of 
land bounded by a lake or pond, which is not tide-water 
and is not navigable, the grantee takes to the center of the 


3 Jefferis v. East Omaha Land Rice, 153 Mo. 676, 55 S. W. 241; 
Co., 1384 U. S. 178, 83 L. ed. 872, Lamb v. Rickets, 11 Ohio 311. 
10 Sup. Ct. 518; Illinois Cent. R. 5Northern Pine Land Co. v. 
Co. v. Illinois, 146 U. S. 887, 36 Bigelow, 84 Wis. 157, 54 N. W. 
L. ed. 1018, 18 Sup. Ct. 110. 496, 21 L. R. A. 776. 

4Kraut v. Crawford, 18 Iowa 
549, 87 Am. Dec. 414; Gorton v. 
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lake or pond ratably with other riparian proprietors, if there 
be such; and that the projections of a strip or tongue of 
land beyond the meander line of the survey is entirely con- 
sistent with the water of the pond or lake being the natural 
boundary of the granted land, which would include the pro- 
jections, if necessary, to reach the boundary.® 


§ 260. No reservation between meander line and water. 
—It is the general rule that, in government surveys, there 
is not deemed to be any reservation between the meander 
line and the water. -And it is the rule that where the 
government transfers the land adjacent to a meander line 
it parts with its entire interest to the water-line. And it 
is held in Iowa that in the survey of government lands 
bounded on one side by water, a meander line is not a 
boundary line, but is made for the purpose of ascertaining 
the quantity of land subject to sale in the tract, and where 
the government plat and field-notes showed no reservation 
of land between the meander line and water-line, the title 
of the patentee extends to the water.7 So too, the same 
rule is sustained in other courts, and it is held in Minne- 
sota that where a patent from the United States of a sur- 
veyed fractional government subdivision shows it to be 
bounded by a meandered lake, and the meander line of the 
survey be found not to be coincident with the shore-line, the 
purchaser is not estopped to assert that his title extends 
to the lake, and beyond the meander line.8 


6 Mitchell v. Smale, 140 U. S. 
406, 385 L. ed. 442, 11 Sup. Ct. 819, 
840. 

7In Ladd v. Osborne, 79 Iowa 
93, 44 N. W. 2385, the plaintiff was 
the owner of a government lot 
bordering on a lake. The public 
had, at times driven over his land 
between the meander line and the 
lake and the owner of the lot 
disputed the right of the defen- 
dant or other members of the pub- 
lic to. so travel over his lot. The 
court held such travel over the 
strip between the lake and the 


meander line was a trespass that 
could be enjoined by the order of 
the court. 

8In the case of Everson v. 
Waseca, 44 Minn. 247, 46 N. W. 
405, the court said: “We deem it 
to have been well settled by the 
decisions of this court, of the: 
Supreme Court of the United 
States, and of other states, that 
under circumstances like those 
here presented the title of the 
purchaser from the general gov- 
ernment extends to the meandered 
lake or stream, although the 
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§ 261. Takes beyond meander line and quarter-line to 
water.—The same rule has been applied by the Wisconsin 
court in an extreme case, and it is held that where the 
United States conveyed to the Territory of Wisconsin, “frac- 
tional section 29” in a certain township; and on the govern- 
ment plat of the land (to which the description in the deed 
referred), said fractional section along its whole west line 
abuts on the meander lake (which extends west beyond 
what would be the west line of the section, were it a full 
one) ; and the whole fraction (as represented on the plat) 
is within what would be the east half of the section, if a 
full one. Said fractional section is divided on said plat into 
three lots, of which numbers 1 and 2 include the portion 
north of the east and west-quarter line and number 3, the 
portion south of it. The territory conveyed to D. C. was 
the “‘N. E. fractional quarter of section 29” in said town- 
ship, according to the government plat. It was held that 
D. C. had a right to believe that the lake was his western 
boundary throughout the whole length of that boundary; 
that the territory clearly intended to convey all of the land 
it owned in said fractional section north of the east and 
west-quarter line; and that the deed was sufficient to carry 
out that intention.® 


§ 262. Division of docking privileges on meandered and 
navigable stream.—Frequent contests arise as to the rights 
of riparian owners in docking privileges on a meandered 
and navigable stream. Such was the condition in a Wis- 
consin case wherein the boundary line between lots 1 and 2 
of a certain section runs north to Fox River. At this point 
the meander line is some distance from the river. A con- 
troversy arose between the owners of the two lots as to 
where the boundary line between the two lots would run 


meander line of the survey be 
found to be not coincident with 
the shore.” See Fuller v. Dauphin, 
124 Ill. 542, 10 N. E. 917, 7 Am. St. 
388; Palmer v. Dodd, 64 Mich. 474, 
81 N. W. 209; Schurmeier v. St. 


Paul & P. R. Co., 10 Minn. 82, 88 
Am. Dec. 59; Menasha Wooden 
Ware Co. v. Lawson, 70 Wis. 600, 
386 N. W. 412. 

9 Shufeldt  v. 
Wis. 662. 


Spaulding, 37 
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in its course to the “thread of the stream.” The court 
says, “In this case the boundary line between two adjoin- 
ing lots as they extend into a river, is held to be a line 
drawn perpendicular to the ‘thread of the stream’ from 
the point where the government line between such lots 
strikes the actual shore-line (not the meander line) of the 
river.’’10 


Referring to the Northern Pine Land Company v. Bige- 
low case, the Wisconsin court has said: “The rule there 
stated is to the effect that every shore owner, as against 
other owners, is entitled to his proportion of the line bound- 
ing navigable water for contact with navigation, and to a 
direct course over intervening shallows to construct piers or 
other structures connecting the shore with such navigable 
line; that, when the irregularities or curvature of the shore 
are such that lines can not be drawn ai right angles to the 
shore to accomplish this, then the whole cove is to be treated 
as a unit of the shore line by drawing such perpendicular 
lines from its two boundary points or headlands to the line of 
navigability, and then apportioning the whole intervening 
boundary line of navigable water to the whole shore line 
of the cove between such headlands, and by drawing 
straight lines from the two termini of each so appor- 
tioned share of navigable water line to the respective 
termini of the corresponding shore line pertaining to each 
owner. But the dominant rule is that each must have his 
due proportion of the line bounding navigability and a 
course of access to it from the shore exclusive of every 
other owner, and that all rules for apportionment or divi- 
sion are subject to such modification as may be necessary 
to accomplish substantially this result.”11 See Fig. 56. 


10 Peoria v. Central Nat. Bank, 
222A 43 Om Nae Bren 0 On ly ae 
R. A. (N. S.) 687; Menasha 
Wooden Ware Co. v. Lawson, 70 
Wis. 600, 36 N. W. 412. 

11 Thomas vy. Ashland, S. & I, 
R. Logging R. Co., 122 Wis. 519, 
100 N. W. 998, 106 Am. St. 1000, 


citing Northern Pine Land Co. vy. 
Bigelow, 84 Wis. 157, 54°N. W. 
496, 21 L. R. A. 776. See also 
Rust v. Boston Mill Corp., 6 Pick. 
(23 Mass.) 158; Deerfield v. Arms, 
17 Pick. (83 Mass.) 41, 28 Am. 
Dec. 276; Walker v. Boston & M. 
R. Co., 8 Cush. (57 Mass.) 1; Tap- 
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Fig. 56 


LP represents the government boundary between lots 1 
and 2. The meander line is represented at RS. Owner of 
lot 1 claimed the division of dock privileges should be line 


pan v. Boston Waterpower Co., Co. v. Peters, 87 Mich. 498, 49 N. 
157 Mass. 24, 31 N. E. 708, 16. L. W..917, 24 Am. St, 175. 
R. A. 353; Blodgett & Davis Lbr. 
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ON; the owner of lot 2 claimed such division should be 
line ML. X represents the disputed territory. It was held 
the proper division line was line ON. But see Northern 
Pine Land Co. v. Bigelow.12. In the latter case the court 
held the boundary line to be properly fixed by a propor- 
tionate measurement of the shore-line and the line of navi- 
gable water. Justice Orton dissented from the majority 
and contended that the division line should be fixed at right 
angles to the “thread of the stream,” as in the Lawson case. 
But it must be remembered that the two cases are 
not alike. In the Bigelow case there was no ‘“‘thread of the 
stream” as the shore-line was on a bay and the court held 
the rule applied should be the same as for a division of 
accretion.}3 


§ 263. Meaning of “shore” and “shore-line.”—Courts are 
frequently called upon to construe the meaning of the 
words “shore” or “shore-line” as used in a transfer. It is 
said that the words, “shore” and “shore-line,” when used 
in rules for the division of accretion upon rivers, mean the 
margin of the river or water edge.‘ In this case the court 
cites approvingly the Lawson case. High-water mark is 
said to be found by ascertaining where the presence and 
action of water are so usual and long continued in ordinary 
years as to mark upon the soil of the bed of the stream or 
body of water a character distinct from that of the banks 
in respect to vegetation and the nature of the soil.15 And 


12 Northern Pine Land Co. v. general rule, riparian. Further- 


Bigelow, 84 Wis. 157, 54 N. W. 
AQ Gn Zila ReeeAr i 6hiaein: tour 
opinion the court properly decided 
the division line for “dock priv- 
ileges” should be along the line 
N-O for the reason that the actual 
shore-line appears to have been 
along the line O-S. As a matter 
of fact the meander line is not, 
generally, a-boundary line. The 
land ‘between the shore-line, as 
marked in Fig. 56, and the 
meander line is not, under the 


more in the Bigelow case the 
body of water under considera- 
tion was a large bay, a part of 
Lake Superior. 

13 Ante, § 257. 

14 Peoria v. Central Nat. Bank, 
224 <Hll.: 438; 79 UNG He 296) 122n. 
R. A. (N. S.) 687. 

15 St. Louis, I. M. & S. R. Co. 
v. Ramsey, 53 Ark. 314, 138 S. W. 
aoe 8) LOREAL 559 225Am. St: 
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we find shore defined as “Land on the margin of the sea, 
or a lake, or river. That space of land which is alternately 


covered and left. dry by the rising and falling of the tide.’’1¢ 


§ 264. Division where stream is straight.—Not only the 
shape of the shore-line but also the general trend of the 
stream must be taken into consideration in the division of 
shore-line privileges among riparian owners. And it is said 
that where the stream is straight, the water-front will be 
bounded by lines drawn at right angles with the thread of 
the stream, protracted until they reach the ends of the 
shore-line. When the stream curves the same principle 
applies, and the lines running from the shore would con- 
verge or separate, according as the land lay within or 
without the curve.17 See Fig. 57. Line AD is the boundary 
between plaintiff’s and defendant’s properties. BC is 
the thread of the river. AB is a line drawn at right 
angles to the thread of the stream. It was held that AB 
was the proper dividing line between plaintiff’s and defend- 
ant’s lands as they have rights in the bed of the river. It 
also fixes dock privileges. In other words the dividing line 
as to those privileges is determined by running a line from 
a point where the division line of their properties strikes 
the shore-line to the thread of the stream and at right 
angles thereto.18 And it is said that the boundary lines 
of water-lots fronting upon a river in such a manner that 
their sidelines strike the shore at right angles with the 
middle thread of the stream, but at different angles with 
the shore at that point, extend into the river at right angles 
with the thread of the stream, without reference to the 
shape of the shore.1® And the boundary between adjoining 


16 Words & Phrases, “Shore.” 


18 Clark v. Campau, 19 Mich. 
In Fig. 57, it will be noted, that 25 


the division of dock privileges, be- 
tween the owners of Lot M and 
of Lot O is along the line A-B, 
perpendicular to the shore-line at 
B 


‘17 Clark vy. Campau, 19 Mich. 
325. 


19 Bay City Gas-Light Co. v. 
Industrial Works, 28 Mich. 182. 

The student will observe that 
most division lines, between two 
owners of shore property, run at 
right angles to the thread of the 
stream, at that point. It is urged 
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riparian owners is to be determined, by extending a line 
from the boundary at the shore, perpendicularly to the 
general course of the stream opposite that point.2° Fig. 57. 
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§ 265. Owner of bank, owner of bed of stream or inlet 
and of beneficial use thereof.—It is the rule that the owner 
of a bank of a stream is entitled to every beneficial use of 
the soil under the stream or inlet, which can be exercised 
with a due regard to the public easement, and any trespass 
which interferes with such use, like an obstruction pre- 
venting the taking of ice gives him a right of action for the 
damage thereby occasioned.2!_ This rule was applied to 


and it seems equitable, that by 21 Lorman v. Benson, 8 Mich. 
such division, the parties owning 18, 77 Am. Dec. 435; Ryan vy. 
the shore rights are treated with Brown, 18 Mich. 196, 100 Am. Dec. 
fairness. 154, 

20 Clark vy. Campau, 19 Mich. 
325. 
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Muskegon Lake which is separated from Lake Michigan by 
a narrow channel about 60 rods long and its surface rises 
and falls with the surface of the latter lake. But the court 
held it was not a part of Lake Michigan and that the general 
rule applied.22 Referring to Fig. 58, the court held that 
the low land lying beyond the meander line, as shown 
therein, is a part of section 18. This is but the affirmance 
of the well-established principle that a meander line is not 


Frac. Sec 18 


Meander Line _ 


Michigan 


Fig. 58 


the boundary line. And it is said that the rule of riparian 
proprietorship, upon the Detroit River, as laid down in 
Lorman v. Benson, ante, is applicable to Lake Muskegon; 
and the ownership of land bordering upon the lake carries 
with it the ownership of the land under the shallow waters 
so far out as is susceptible of beneficial private use, but 
subordinate to the paramount public rights of navigation, 
and. the other public rights incident thereto.?3 


§ 266. Rule for division of shore on rivers and lakes 
differ.—It will be seen by an examination of the cases, that 
the courts have applied a different rule for the division of 
the rights of riparian owners to the shores of lakes and 


22 Rice v. Ruddiman, 10 Mich. 23 Rice v. Ruddiman, 10 Mich. 
203 125. 
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rivers. Much of the apparent confusion of the authorities 
can be traced to this fact. A river has a “thread of the 
stream” but no such term is applied to a lake, the sea, or 
a large pond.2+ In this case the court says: ‘“Contro- 
versies arising concerning riparian rights upon waters hav- 
ing no middle thread properly so-called, like the open sea, 
or a bay or other similar body of water, where the shore 
is the only tangible element of computation or measure- 
ment, have no bearing on the case of rivers.” In those 
states where the riparian proprietor owns to the thread 
of navigable streams subject to the rights of the public to 
pass over and along said stream, it is the rule that the 
owner of the shore of such river owns the submerged lands 
connected therewith to the thread of the stream.2® And 
the owner of the land not only owns the submerged land 
but also the ice covering the surface of the water over the 
submerged lands and the right to trap rats thereon.2¢® 


§ 267. Riparian owner entitled to island in stream.—It 
is generally held in those cases where an island is found 
in a stream adjacent to the shore, during dry seasons, but 
covered in times of freshets, and which island was never 


24 Bay City Gas-Light Co. v. In- 
dustrial Works, 28 Mich. 182. 

25 Lorman v. Benson, 8 Mich. 18, 
77 Am. Dec. 485; Rice v. Ruddi- 
man, 10 Mich. 125; Clark v. Cam- 
pau, 19 Mich. 325; Bay City Gas- 
Light Co. v. Industrial Works, 28 
Mich. 182; Maxwell v. Bay City 
Bridge Co., 41 Mich. 453, 2 N. W. 
639; Backus v. Detroit, 49 Mich. 
110, 13 N. W. 380, 43 Am. Rep. 
447; Webber v. Pere Marquette 
Boom Co., 62 Mich. 626, 30 N. W. 
469; Grand Rapids Ice & Coal Co. 
v. South Grand Rapids Ice & Coal 
Co., 102 Mich. 277, 60 N. W. 681, 
25) La Re AP Sib 47 Ame sSt. sol Ge 
Pittsburgh & L. A. Iron Co. v. 
Lake Superior Iron Co., 118 Mich. 
109, 76 N. W. 395. 


The line of the division of the 
dock privileges between two ad- 
joining owners is a line drawn at 
right angle to the thread of the 
stream to the line of intersection 
with shore-line, between such 
shore owners. Campau_ Realty 
Co. v. Detroit, 162 Mich. 243, 127 
N. W. 365, 1389 Am. St. 555. 

26 Shore owner owns also the 
right to fish, either from the shore 
or from shoal water over the flats; 
also the right to hunt over such 
lands; the right to use the waters 
over such lands including the 
right to build dams and overflow 
the lands owned by hina and use 
the water so impounded by him 
for grinding feed or sawing logs 
into lumber. Johnson vy. Burg- 
horn, 212 Mich. 19, 179 N. W. 225, 
11 A. L. R. 284. 
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surveyed by the government, that it belongs to the ripa- 
rian owner.27. And this may be the case in those states, 
along navigable streams, where the riparian owner does 
not own the bed of such streams, as will be seen by an 
examination of the case last cited. In that case, briefly, 
the facts were: Party owned lot 1 in a fractional section 
in the State of Minnesota, bordering on the Mississippi 
River. Opposite his lot at certain seasons of the year, and 
separated from the main shore by a slough 28 feet wide, 
was an island containing two and seventy-eight hundredths 
acres. This island was some four feet lower than the 
mainland and was entirely covered during freshets. Dur- 
ing low stages no water flowed in the slough separating the 
island from the mainland but water stood in this slough 
in pools. At medium stages of water it flowed through 
the slough, making an island of the parcel. It was 
held that the riparian owner took the island. This holding 
would not be unusual in those states where it is uniformly 
held that the riparian proprietor owns to the center of the 
stream.28 See Fig. 59 for an illustration of the subject of 


this section. 


§ 268. Riparian owner has free access to navigable part 
of stream.—It is the universal rule, unless there is an 
exception or reservation in the conveyance, that the ripa- 


ing Barney v. Keokuk, 94 U. S. 
324, 24 L. ed. 224; Hardin v. Jor- 


R. Com. 
(74 sU.. 5S) 


27St. Paul & Pac. 
Schurmeier, 7 Wall. 


272, 19 L. ed. 74. 

28 Ante, § 172. 

In Hobart v. Hall, 174 Fed. 433, 
the court said: “It is now well 
settled beyond controversy, both 
by the decisions of the Supreme 
Court of the United States and by 
the decisions of the Supreme 
Court of the state of Minnesota, 
that grants by the United States 
of its public lands bounded on 
streams or other waters, made 
without reservation or restriction, 
are to be construed as to their 
effect according to the law of the 
state in which the lands lie,” cit- 


dan, 140 U. S.371, 35 L. ed. 428, 
11 Sup. Ct. 808, 838; Lamprey v. 
State, 52 Minn. 181, 53 N. W. 
1189, 18 L. R. A. 670, 38 Am. St. 
541. 

So that the question is “what 
right” has the “state and a ripa- 
rian proprietor,” respectively, in 
this state, under the decisions of 
the highest court,:to the bed of a — 
stream, above the flow of the tide, 
but navigable in fact, from the 
line of a riparian proprietor to 
the middle thread of the main 
navigable channel of the stream? 


§ 268 SURVEYING AND BOUNDARIES 306 


rian owner is entitled to free access to the line of naviga- 
tion. It has been held by the federal Supreme Court, in a 
case that arose in Wisconsin, that the owner of the shore — 
has the right to free access to the navigable part of the 
stream and may build docks, piers and approaches, either 
for use of himself or the public. He must not interfere 


16.90 Chains 


aver 


with the public rights or obstruct navigation. This is the 
rule of common sense. It is the rule that “all navigable 
waters are made for the general use of the public.”’ While 
the owner of the shore of a lake or river, navigable as 
they are, has a right to the use of such waters, he has. no 
right to exclude others therefrom, who desire to use them 
in commerce or fishing.29 


29 Yates v. Milwaukee, 10 Wall. Co., — Iowa —, 288 N. W. 416, 
(77 U.S.) 497, 19 L. ed. 984. See 89 A. L. R. 1182, and note. 
also Peck v. Alfred Olsen Constr. 
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Under the law of Minnesota the state has no proprietory 
title to the bed of the Mississippi River or other navigable 
stream, or lakes within the state below low-water mark; 
but such title as it has is sovereign only, held in trust for 
the protection of the public right of navigation and inca- 
pable of alienation. A grant from the United States of 
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: “Navigation: 


River 


Fig. 60 


land in Minnesota bounded by a stream navigable in fact, 
like the Mississippi River, where there is no reservation, 
takes the absolute title in fee to high-water mark, or at 
furtherest to low-water mark and also a right or title to 
the land under water between such boundary and the 
middle thread of the stream, which is proprietory and 
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exclusive of all others than the state or the general govern- 
ment, and as to them, except as they may exercise this 
sovereign ownership for protecting or improving the public 
right of navigation. The riparian owner owns or his 
grantee has the exclusive right to reclaim, occupy, and use 
for any purpose not inconsistent with such public right 
such land under water or any island or part thereof between 
his shore-line and the middle thread of the stream, whether 
such island existed at the time of the survey and was 
omitted therefrom in good faith and without palpable mis- 
take, or was afterwards formed by the gradual action of 
the water.2° See Fig. 60. Yates owned lot 1 of the plat 
of the city of Milwaukee. He built a pier as indicated in 
the diagram. This pier extended to the line of navigation 
of the river, A-B. He used this pier privately and also in 
the interest of the public. It was held that he had such 
right and that the dock would not be abated as a nuisance. 


§ 269. Title by accretion may be lost.—While accretion 
is the addition to a shore by slow and imperceptible means 
yet a riparian proprietor who has gained title to ‘made 
lands” by that means may also lose it.31_ This loss is gen- 
erally by slow and imperceptible means. And we find that 
while the title by accretion is liable to be lost by erosion 
or submergence, the erosion to effect that result must be 
accompanied by a transportation of the land beyond the 
owner’s boundary, and it may be returned by accretion, 
in which case the ownership, temporarily lost, may be 
regained; and so, land lost by submergence, may be re- 
gained by reliction, unless the submergence has been fol- 
lowed by such a lapse of time as precludes the identity 
of the land from being established.?2 


30 Hobart v. Hall, 174 Fed. 438, 32 As heretofore noted, the 
aff’d 186 Fed. 426, this case holds owner of riparian rights on a body 
that the state owns to the thread of water may lose the same by 
of the stream subject to the right slow and imperceptible means. 
of the public to navigate such Likewise he may regain such 
waters. rights in the same manner. Mulry 

31 Mulry v. Norton, 100 N. Y. v. Norton, 100 N. Y. 424, 3 N. E. 
424, 3 N. H. 581, 58 Am. Rep. 206. 581, 538 Am. Rep. 206. 
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§ 270. Regaining land lost by erosion or submergence.— 
It is not uncommon for a riparian proprietor, who has lost 
land by erosion or submergence to regain it by the same 
means. To regain such land the growth must be slow and 
imperceptible and we find that, if, after the submergence, 
the water disappears from the land, either by its gradual 
retirement or the elevation of the land by natural or 
artificial means, the proprietorship returns to the original 
owner. And no lapse of time during which the sub- 
mergence has continued bars the right of the owner to 
enter upon the land reclaimed and assert his proprietor- 
ship when the identity can be established by reasonable 
marks, or by situation, extent of quantity and boundary 
on the firm land.?3 And it has: been held that if an island 
forms upon the land while submerged it belongs to the 
original owner.?4 In the latter case the facts were, briefly, 
that in 1865, the plaintiff’s predecessors in interest received 
a transfer of land situated on Long Island, from the Indians; 
that prior to 1869, a large part of this tract was washed 
away and became submerged and so remained for many 
years; that thereafter that part which had been washed 
away, by slow process, became filled up and bars of sand 
formed within the original boundaries. It was held that 
the plaintiff was the owner of land so formed. 


§ 271. Division of accretion where shore-line approxi- 
mately straight—As we have seen every riparian pro- 
prietor, unless restricted in his grant, is entitled to frontage 
on the new shore proportional to his old shore-line.2> The 
shape of the shore-line has much to do with the manner 
of the division of those rights. The surveyor and the court 
will consider whether the shore-line be straight or curved, 


83 And it was held in the case 
of Mulry v. Norton, 100 N. Y. 424, 
3 N. E. 581, 538 Am. Rep. 206, 
noted herein, that the riparian 
owner of the land adjacent to the 
water would be the owner of an 
island which might grow in the 
water adjacent to the shore in 


which he had riparian rights, pro- 
viding such island was of slow 
and imperceptible growth. 
34 Mulry v. Norton, 100 N. Y. 
424, 3 N. E. 581, 58 Am. Rep. 206. 
35 Ante, § 251; Gould on Waters, 
(3d ed.), § 162. 


§ 271 SURVEYING AND BOUNDARIES 310 


and if curved, whether that curve be convex or concave 
with reference to the body of water. It is the general rule 
GU 


Fig. 61 


that where the general course of the shore or river bank is 
approximate to a straight line, alluvial deposits, as well as 
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_ flats, are divided among the conterminous proprietors by 
lines perpendicular to the general course of the original 
bank or of the original high-water mark of the shore.?é 
Referring to Fig. 61, the original bank is represented by 
the line D-E. A-C represents the boundary on land be- 
tween lots 1 and 2. A-B would represent the division of 
the flats or accretion between the two lots. 


§ 272. Division where shore-line curves.—Where the 
shore-line curves or bends a different rule prevails, nat- 
urally, and two objects are to be kept in view; namely to 


give to each proprietor a fair share of the land, and to 
secure to him convenient access to the water from all parts 
of his land by giving him a share ofthe outward line pro- 


36 Gould on Waters, (3d ed.), 
§ 163. 
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portioned to the line of high-water mark as originally 
owned by him. In such cases the general rule is to measure 
the whole extent of high-water mark or of the ancient line 
along the shore; to then divide the line of low-water mark, 
or, in the case of avulsion, the newly formed water-line, 
into equal parts, corresponding in number to the feet ascer- 
tained by the above measurement; and after apportioning 
to such proprietor as many of these parts as he owned feet 


ov’ </Ne 


or rods on the old line, to draw lines from the original 
termination of the boundaries of the upland to the points 
of division of the newly formed line, in the case of flats, on 
the line of low-water mark.37 Figs. 62 and 68. These 
diagrams represent the situation in convex and concave 
shore-lines and show the manner of the division of the 
flats in such cases. The method of dividing the shore-line 


87 Gould on Waters, (8d ed.), Pick. (34 Mass.) 41, 28 Am. D 
§§ 168, 164; Deerfield v. Arms, 17 276. ( oat, m. Dec. 
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is the same. Measure A-B, the old shore-line, also C-D, 
the new shore-line, and give to each lot proportionally that 
part of the new shore-line as such lot bore to the old shore- 
line AB. The line of division will converge or diverge as 
the new line is less or greater than the old line. 


§ 273. Division of cove privileges on land bordering on 
sea.—The division of cove privileges among riparian owners 
of shore along the sea or a large lake is but a modification 
of the principle laid down in the preceding section. It has 
been held that every proprietor of upland bordering on the 
sea is entitled, under the colony ordinance of 1641, to the 
flats in front of his land to low-water mark, or to the 
distance of 100 rods, where the tide ebbs beyond that 
distance, of equal width throughout, with his lot at high- 
water mark wherever this is practicable. The division of 
flats among the owners of the upland bounding on a cove 
is to be made, wherever the form of the cove will allow of 
it, by running a base-line across the mouth of the cove, 
and drawing parallel lines at right angles with this line, 
as a base, from the ends of the division of the upland to 
low-water mark.?8 This rule is sometimes followed where 
the shore-line is elongated by deep indentations and sharp 
projections. The courts will seek to. make an equitable 
distribution of the new shore-line, the flats, the navigable 
water, or the accretion, as the case may be, between the 
owners of the uplands or original shore. Fig. 64. This 
diagram represents a part of the city of Boston. The line 
C-D was involved in the case of Gray v. Deluce, ante. The 
points A and B are the high-water marks of the two pro- 
jections of the shore bounding Boston harbor—the so-called 
headlands. A-B is the base-line connecting such points. 
Gray owned lot 1 and Deluce owned lot 2. The court held 
C-D, which is perpendicular to A-B, to be the boundary 
line between those lots, as extended over the flats or cove. 


38 Gray v. Deluce, 5 Cush. (59 , 
Mass.) 9; Gould on Waters (3d 
ed.), § 164. 
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The same rule would be followed in fixing the boundary 
lines between piers extending to navigable waters. But 
we find a slight modification of this rule in a Wisconsin 


case.39 


Fig.,.04 


§ 274. General rule of division of accretion must give 
way under special circumstances.—It will not do for the 
surveyor or court to proceed to follow the general rule for 
a division of flats or accretion under all circumstances. All 
of the surrounding circumstances must be considered in 
applying any rule of division. In an Illinois case the plain- 
tiff owned a lot indicated on the plat. The defendant city 


39 In the case of Northern Pine 
Land Co. v. Bigelow, 84 Wis. 157, 
54 N. W. 496, 21 L. R. A. 776, the 
Wisconsin court lays down the 
rule: ‘Measure the whole shore 
line pof the cove or bay and the 
line of navigable water in front 
of the same, and to apportion the 


latter line among the owners ac- 
cording to the length of their re- 
spective holdings on the shore 
line, drawing straight lines be- 
tween the corresponding points of 
division on the two lines.” Ante, 
§ 257. 
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owned, by dedication, a street indicated thereon. When 
the street was originally platted the surveyor marked on 
the river in line with the street the word, “Bridge.” It 
was held that this was a dedication by the owner of the 
riparian rights to the soil under the river in a direct line 
with the street. The streets were platted sixty-six feet 


: 


Street 


Fig. 65 


wide. After the land was platted the river receded some 
seventy feet. A contest arose between the city and the 
plaintiff as to where the division line should be run as 
between the plaintiff and the street in giving to plaintiff 
his rightful proportion of the alluvium. Plaintiff claimed 
the line of division should run at right angles to the thread 
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of the stream or A-B. The city claimed, owing to the 
dedication by the plat, that the line should be a prolonga- 
tion of the side of the street, as A-C. It was held that as 
to where it should be located is a question of fact and that 
the general rule as to boundaries in the division of flats 
or alluvium must give way in special circumstances, and 
that the line A-C should be the division line. The fact of 
the dedication of the street by the proprietor of the plat 
was one of the moving factors in this case.4° Fig. 65. The 
diagram will show the situation of the property. The 
ruling is doubtless correct as a matter of public necessity. 
The dedication was, in effect, the transfer by metes and 
bounds of the bed of the stream to the public and hence 
an individual thereafter would not be permitted to enforce 
the general rule as to the division of “flats” or accretion. 
The reasons for departing from the regular rule are sound 
by reason of public necessity. The platting of the street 
originally would be a dedication of the width of such street 
to the use of the public. Hence, no unusual action toward 
depriving the city of its legal rights should be permitted. 


§ 275. Line of division of flats to run at right angles to 
low-water mark.—It has been decided in a Pennsylvania case 
that the line of division of flats adjacent to the Ohio River 
should run at right angles to low-water mark.‘! This 
rule is applied even though the division between the owners 
of the upland is oblique to the line of low-water mark. In 
the case cited above the line of survey was by an oblique 
course “‘to a point on the river.” And we find that in ascer- 
taining the front of the riparian owner’s land at low-water 
mark, the “lines running to the bank or margin of the river, 
instead of continuing in the same course by the compass, 
must run from their terminating points on the bank directly 
to the stream, at right angles to it.” Fig. 66. Referring 
to the diagram the line BG is the boundary line between 
the parties, B being the point referred to above as 


40 Hlgin v. Beckwith, 119 Il. 41 Wood v. Appal, 68 Pa. 210. 
367, 10 N. BE. 558. 
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“on the river.” One party claimed the division line to 
be a prolongation of the oblique line as BH. The other 
party claimed the division line of the “flats” should be BF. 
The court so held. It is to be observed that the general 
rule is to run such division line at right angles with the 
thread of the stream.42 The rule promulgated in the Penn- 

sylvania case is a modification of that rule. 


§ 276. Lake dried up—Riparian entryman’s rights.— 
What are the rights in the dried up bed of a nonnavigable 
lake, which an entryman of a timber claim, before patent 
issues, may lawfully assert against a third party, squatting 
on such dried up bed or accretion? This question was 
involved in a case in South Dakota. The action instituted 
was by the entryman, before patent, against another party 
who had squatted on the dried up bed of a lake. The latter 
party, of course, had no title. Neither had the entryman 
received a patent of the shore-line of the lake. He was, 
however, complying with the laws of Congress and of the 
land department in good faith and hence entitled to what- 
ever rights existed to a shore owner.*? And it is said that, 
“Tt has been the practice of the government from its origin, 
disposing of the public lands, to measure the price to be 
paid for them by the quantity of upland granted, no charge 
being made for the lands under the bed of the stream or 
other body of water.”44 It is settled to be the course of 
the common law and of the latest decisions of the land 
department that a grantee of land contiguous to a lake 
or pond, not navigable, takes to the center thereof, ratably 
with other riparian owners, if there be such, and a timber 
culture entryman, who has filed upon a lot bordering upon 
such lake or pond, received, upon a full compliance with 
the law, a patent from the government which conveys to 


42 Rule in case of accretion, see Int. 119; Black’s, Pomeroy on Wa- 
post, §821. Miller v. Hepburn, 8 ter Rights, § 36. 
Bush. (71 Ky.) 326. 44 Hardin v. Jordan, 140 U. S. 
43 Application of Hoel, 18 Dec. 371, 35 L. ed. 428, 11 Sup. Ct. 808, 
Dep. Int. 588; Inst. of Dept. Int. 888. 
to Com. Land Office, 14 Dec. Dep. 
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him, a fee simple title to such lot, together with any accre- 
tion or reliction to the center of the lake, occasioned by 
the gradual recession or drying up of the water therein, 


after the date of his filing.4® 
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Fig. 66 


45 Olson v. Huntamer, 6 S. Dak. 
364, 61 N. W. 479, m’f’d 8 S. Dak. 
220, 66 N. W. 318. Other cases 
cited are St. Paul & Pac. R. Co. v. 
Schurmeier, 7 Wall. (74 U. S.) 
272, 19 Li. eds 745 Mitchell xv. 
Smale, 140 U. S. 406, 35 L. ed. 
442, 11 Sup. Ct. 819, 840; Warren 
yv. Chambers, 25 Ark. 120, 91 Am. 
Dec. 538, 4 Am. Rep. 23; Fuller v. 
Dauphin, 124 Ill. 542, 16 N. BE. 


917, 7 Am. St: 388; Ridgway v. 
Ludlow, 58 Ind. 248; Lamprey v. 
Metcalf, 52 Minn. 181, 53 N. W. 
1139, 18 L. R. A. 670, 38 Am. St. 
541; Ledyard v. Ten Eyck, 36 
Barb. (N. Y.) 102; Cook v. Mc- 
Clure, 58 N. Y. 4387, 17 Am. Rep. 
270; Gouverneur v. National Ice 
Co., 184 N.vY.)355,,31 No He 865, 
18 L. R. A. 695, 830 Am. St. 669. 
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ing through Fuller, J. say: “When land is bounded by a 
lake or pond, the water, equally as in the case of a river, 
is appurtenant to it. It constitutes one of the advantages 
of its situation, and a material part of its value, and enters 
largely into the consideration for acquiring it. Hence the 
presumption is that a grant of land thus bounded is intended 
to include the contiguous land covered by water. Besides a 
lake or pond, like a river, is a concrete object, a unit; and 
when named as a boundary the natural inference is that 
the middle line of it is intended,—that is the line equi- 
distant from the land on either side.”46 Referring to 
Fig. 67, the diagram represents a section of land. Plaintiff 
was in possession of lot 1 Sec. 3, twn. 104, rge. 51 west, 
as a timber culture entryman. At the time of the original 
survey by the government and at the time of the entry 
by the plaintiff the shore of the lake and the meander line 
was as is represented on the diagram by A-B-C-D. Sub- 
sequently the lake gradually dried up. A controversy arose 
between plaintiff, the entryman of lot 1 and another with 
reference to that part of the dried up bed of lake lying 
between the meander line and the center of the lake. It 
was held that the plaintiff would own to the water’s edge 
or, if the lake was dried up, to the center line thereof. It 
was also held that the western boundary line of plaintiff’s 
lands would be represented by the line E-H. And it is said 
that the bed of the lake, now dry, should be divided up 
between the several riparian owners in proportion to their 
original frontage and that the boundary lines between the 
different owners should lead to the center line of the lake.47 
Strictly speaking the court was a little careless in approving 
the division which was made in this case as shown by the 
plat. It was proper to find the center line of the lake and 
require the division lines to run to such center. However, 


46 Olson v. Huntamer, 6S. Dak. 134 N. Y. 355, 31 N. E. 865, 18 L. 
364, 61 N. W. 479. See also R.A. 695, 30 Am. St. 669. 
Mitchell v. Smale, 140 U. S. 406, 47 Olson v. Huntamer, 6 S. Dak. 
35 L. ed. 442, 11 Sup. Ct. 819, 840; 364, 61 N. W. 479. 

Gouverneur v. National Ice Co., 
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the lines should converge or diverge, as the case may be, 
so as to give each riparian owner his equitable proportion 
of the dried up bed or accretion or reliction. The line H-M 
as held to be the south line of plaintiff’s lands is not strictly 


Fig. 67 


in accordance with the weight of the authority. In our 
opinion such line should bear slightly toward the north 
from the point M.48 In all such cases the court should 
consider the surrounding circumstances and especially con- 


48 Ante, § 258; post, § 805. 
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sider what rights each riparian owner has to the dry: lake 
bed even should the owners not all be represented in the 
_ litigation before the court. The court should finally order 
a partition thereof in such a manner as to give each owner 
his equitable proportion of the flat, dry lake bed, accretion 
or reliction. In all such cases the court will “do equity” 
between the parties, and doing equity between the parties 
means giving to each riparian owner his appropriate share 
of the accretion. 


§ 277. Fraudulent survey and return by government offi- 
cials—Meander line held to be the boundary line.—We have 
seen that, generally speaking, a meander line is not a 
boundary line but is run for the purpose of tracing the 
direction of the stream or shore of body of water for 
platting purposes and for computation of the area.1® 

However in the event a fraud was committed on the 
government, the court would consider the extent of such 
‘fraud and would, in that event, hold that the meander line 
was a boundary line and the land between the meander line 
and the lake belonged to the government. In that event the 
government might transfer the land between the false 
meander line and the true meander line.5® To this rule 
there are some exceptions. Especially is this the case 
where the meander line was fraudulently run by the 
government surveyors or where there was some mistake 
in the running thereof or in reporting of the notes of survey 
to the commissioner.5! In this cause the court had under 
consideration the ownership of certain lands between the 
supposed meander line of a lake and the actual lake. Fig. 
68. Referring to the diagram, sections 2, 8, 4, 9, 10 and 11 
of a certain township are represented. The government 
surveyors did not run any of the interior lines of the sections 
or establish any corners as a matter of fact. The surveyors 


49 Ante, § 258. 51 Security Land & Exploration 
50 Security Land & Exploration Co. v. Burns, 87 Minn. 97, 91 N. 
Co. v. Burns, 87 Minn. 97, 91 N. W. 804, 68 L. R. A. 157, 94 Am. 
W. 304, 63 L. R. A. 157, 94 Am. St. 684. 
St. 684. 
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did find the point A on the diagram and made their return 
to the landoffice and certified to the plat wherein the lake 
was shown as represented by the light lines and the several 
lots as given thereon. Not a meander line was run. The plat 
and return were false and fraudulent. The lake never 
extended over the parts represented between said light lines 
and the heavy dark lines which mark the actual shore of 


AL fe ere] 
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Fig. 68 


the lake. The banks of the lake are high and dry. The 
lands surrounding the lake at the time of the original sur- 
vey were covered with heavy timber. Some of the trees 
were many inches in diameter, thus conclusively showing 
that the lake never did extend over the territory between 
the light and heavy lines. Lots 1, 2, and 8 in section 4 
were in dispute. After the state government discovered 
the fraud, it had the land about the lake resurveyed by the 
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federal government and a correct return and plat made. 
This was many years subsequent to the first survey, which 
had been duly approved by the government. The land 
between the original meander line, as shown on the plat, 
adjacent to lots 1, 2 and 8, section 4, and the actual shore- 
line were, subsequent to the second survey, sold and 
patented to others. The lake as originally shown contained 
over one thousand eight hundred acres in area, but, as a 
matter of fact, it contained about eight hundred acres only. 
It was held “that a meander line is not as a general rule a 
boundary line, yet the boundaries of fractional lots can not 
be indefinitely extended where they appear by the govern- 
ment plat to abut on a body of water which, in fact, never 
existed at substantially the place indicated on the plat. In 
such exceptional cases, the supposed meander line will, if 
consistent with the other calls and distances indicated on 
the plat, mark the limits of the survey, and be held to be 
the boundary line of the land it delimits.’>? The court 
lays stress on the fact that the return and survey made 
and filed in the first: instance were false and fraudulent 
and that as a matter of fact, as to the several sections 
of land indicated on the plat there had been no survey. 
To allow such a survey to stand would be to work a 
fraud on the government, and, if the government was 
bound thereby, there would be no limit. The party who 
originally bought the lots in question, of course, bought 
and paid for the number of acres shown on the government 
plat and such party received and rightly retained such 
acreage. Hence, as his lots never had any lake frontage, 
he was not in any way prejudiced in his rights by being held 
to the supposed meander line as returned. 


§ 278. Moon Lake case.5*—Figure 69 refers to a survey 
made in 1839 and 1840 by the federal government. It 


52 Security Land & Exploration 53 United States v. Lee Wilson 
Co. v. Burns, 87 Minn. 97, 91 N. & Co., 214 Fed. 630, aff’d 227 Fed. 
W. 304,63 L. R,.A..157, 94 Am.. 827, aff’d 245 U.S. 24, 62 L. ed. 
St. 684. 128, 38 Sup. Ct. 21. 
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shows what purports to be a meandered lake occupying the 
greater part of. sections 22 and 27, and extending into 
section 26. The whole federal government survey in this 
matter clearly was a fraud on the government by the 


N. 89° 49'E, 


Fig. 69 


surveyors doing the work. As a matter of fact the meander 
lines were said to be a line designated as the shore of the 
lake although no lake existed. Many years afterwards the 
government discovered the fraud and under the rules of 
the government such fraud avoided the survey and the 
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government was obliged to resurvey the whole tract, about 
853.60 acres. This was done and the entire acreage placed 
on the market. Similar questions have been before the 
federal government a number of times. For instance the 
law is plainly set out by the court. The United States courts 
have said: ‘Where, in a survey of the public domain, a 
body of water or lake is found to exist and is meandered, 
the result of such meander is to exclude the area from 
the survey and to cause it, as thus separated, to become 
subject to the riparian rights of the respective owners 
abutting on the meander line in accordance with the laws 
of the several states. Hardin v. Jordan, 140 U. S. 371, 35 
L. ed. 428, 11 Sup. Ct. Rep. 808, 838; Kean v. Calumet 
Canal & Improv. Co., ‘190 U. S. 452, 459, 47 L. ed. 1134, 
1137, 283 Sup. Ct. Rep. 651; Hardin v. Shedd, 190 U. S. 508, 
519, 47 L. ed. 1156, 1157, 23 Sup. Ct. Rep. 685.’’54 


§ 279. Conveyance on meandered lake carries all the 
land.—Contrast the decisions referred to in sections 277 and 
278 with that in Lamprey v. State.5> The court further 
says: ‘When the United States has disposed of the land 
bordering on a meandered lake, by patent, without reserva- 
tions or restrictions, it has nothing left to convey, and 
any patent thereafter issued for land forming the bed, 
or former bed, of the lake, is void and inoperative.” 
Under the facts in the case cited this was entirely proper. 
In this case the meander line was substantially the original 


54 See also Niles v. Cedar Point through Mitchell said: “In ac- 
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181, 58 N. W. 1139, 16 ROA. 
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cordance with the rules of the 
common law, we therefore hold 
that where a meandered lake is 
nonnavigable in fact, the patentee 
of land bordering on it takes to 
the middle of the lake; that where 
the lake is navigable in fact, its 
waters and bed belong to the 
state, in its sovereign capacity, 
and that the riparian patentee 
takes the fee only to the water’s 
edge, but with all the rights inci- 
dent to riparian ownership on 
navigable waters * * *,” 
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shore-line and the survey was actually made and returned 
as made. Subsequently the shore of the lake receded by 
gradual process, the lake drying up. There was no question 
of fraud or falsity in the survey. In the case under con- 
sideration the court was following the general rule in all 
such cases. It is, therefore, important to determine whether 
or not the meander line was properly run and without fraud 
or mistake. 


§ 280. Law of state determines title to land under lake. 
—In the State of South Dakota the courts hold that the 
beds of navigable lakes belong to the state.®* In this case, 
a lake, some five miles long, has an unsurveyed island con- 
taining 25 acres thereon, and which island, is some half- 
mile from the nearest shore on the mainland. The land 
opposite such island and about a half-mile therefrom is 
the property of the original patentee from the government. 
This party made claim for the island in question on the 
ground that the patent, which he had from the government, 
of the shore of the mainland also transferred such island 
to him as an accretion thereof. In support of such claim 
he proved that during several years the water between the 
island and the mainland had dried up to such an extent. 
as to make it possible to wade from the mainland to the 
island without difficulty, that there was very little water 
between the mainland and the island generally in those 
years. During wet years the water would again fill_the lake 
between the island and mainland. The court held that such 
island was the property of the state, the federal government 
never having transferred it. See Fig. 70. It is the universal 
rule in this country that, after a state has been admitted 
into the Union, the law of that state determines the 
title and ownership of the beds of lakes and streams as 
between the riparian owner and the state. That is, 
after the United States has patented its rights to 
the lands lying along the shores of waters it will be held, 


56 Flisrand v. Madson, 85 S. 
Dak. 457, 152 N. W. 796. 
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in the absence of fraud or mistake, that the government 
has parted with all of its rights to such shore and the 
beds of such waters.®? This, of course, must be qualified 
should the patent be subject to certain reservations or 
exceptions. The State of Minnesota, through Mitchell, 


N 


Figeig0 


Justice, holds to the rule: “When the United States has 
made grants without reservations or restrictions, of public 
lands bounded on streams or other waters, the question 
whether the lands forming the beds of waters belong to 


57 Lamprey v. State, 52 Minn. 
181, 538 N. W. 1189, 18 L. R.A. 
670, 88 Am. St. 541. 
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the state or to the owners of the riparian lands, is to be 
determined entirely by the law of the state in which the 
land lies.’”®8 In navigable lakes the riparian owner has 
title to low-water mark.®? 


§ 281. Title to bed of navigable and nonnavigable lakes. 
—The ownership of the beds of lakes is of importance to 
the riparian proprietor. Of nonnavigable lakes the general 
rule is that the riparian owner owns the beds thereof to 
the center line. In the event the lake dries up the dry beds 
thereof should be divided between the several riparian pro- 
prietors in an equitable manner as we have seen.®° The* 
beds of navigable lakes generally belong to the state but 
even in such cases, should the lake dry up and the 
waters recede, the riparian owner would rightfully claim 
the right to follow the receding waters toward the center 
line of the lake. The proper manner of division of the new 
shore-line in all such cases is fully discussed in this chapter. 
The shape of the shore-line, the shape of the lake, and all 
of the surrounding circumstances enter into the problem 
of the proper division thereof and should always be care- 
fully considered by the court or the surveyor. The Supreme 
Court of the State of Minnesota, speaking through Mitchell, 
Justice, in case of Lamprey v. State,*! and referring to the 
courts of Wisconsin, say: “The courts of that state do, 
however, hold that the riparian proprietor has, as such, the 
exclusive right of access to and from the lake in front of 
his land, and of building his piers and wharves in aid of 
navigation, not interfering with the public easement where 
the lake is navigable; also, that he has the accretions formed 
upon or against his land, and those portions of the bed of 
the lake adjoining his land which may be uncovered by the 


58 Lamprey v. State, 52 Minn. 59 Stoner v. Rice, 121 Ind. 52, 
181, 53 N. W. 1139, 18 L. R. A. 22 N. E. 968; Ladd v. Osborne, 79 
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recession of the water; there being no distinction, in re- 
spects of the rights of riparian owners, between accretion 
and relictions.” And the same court lays down the rule: 
“In a¢cordance with the rules of the common law, we, 
therefore, hold, that where a meandered lake is nonnavi- 
gable in fact, the patentee of land bordering on it, takes 
to the middle of the lake; that where the lake is navigable, 
in fact, its waters and bed belong to the state, in its sov- 
ereign capacity, and that the riparian patentee takes the 
fee only to the water’s edge, but with all the rights incident 
to riparian ownership on navigable waters, including the 
right of accretions or relictions formed or produced in front 
of his land by the action or recession of the waters.’’62 
We think this is a plain statement of the weight of author- 
ity in such cases. It must be remembered that the riparian 
owner has the right to construct piers or docks on his 
water-front to navigable waters.*® There are many varia- 
tions in the rule for the division, among riparian owners, 
of their respective rights to accretion or reliction. Espe- 
cially is this so, for the division of the bed of a lake left 
dry by recession. If the lake be substantially a round one, 
then, doubtless, an equitable division of the accretion could 
be made by running lines from the boundaries of the ripar- 
ian proprietor’s lands toward a point in the center of the 
lake.64 If the lake be a long one then a modified rule 
should be followed. In such case a line should be run 
through the center of the lake and then deflected lines should 
be run to such center line from the division lines of the 
several riparian owners. 

The rules for division of riparian rights among the sev- 
eral persons having interests in the bed of a lake, which has 


62 Lamprey v. State, 52 Minn. 64 Post, § 305. 
181, 53 N. W. 1139, 18 L. R. A. 65 Post, §§ 286-328. See also 
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63 Whitney v. Detroit Lbr. Co., South Grand Rapids Ice & Coal 
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gone dry, are usually simple and easily understandable. 
The question to be determined by the surveyor is, first, 
what are the equities of the various owners; and second, 
how should such equities be determined? These questions 
being solved and the reasons therefor easily analyzed, the 
surveyor will proceed to make the survey and do equity 
between the various owners. 


§ 282. Division of alluvial on unnavigable river.—As 
has already been suggested, the courts, in the division of 
alluvial rights, seek to make an equitable division thereof 
between all of the riparian owners of the shore. Some courts 
lay down the rule that the old and new shore-lines should 
both be measured, and that the new shore-line should be 
divided between all of the riparian owners in proportion to 
the part of the old shore-line owned by each.** The courts 
generally are commendatory of this rule for the reason that 
it is equitable in a high degree and seeks to “do equity” 
between the various riparian owners. In “doing equity” 
between all of the riparian owners, the court is striking 
at the very foundation upon which those rights are builded. 
To us this seems equitable. However, other courts divide 
the new shore-line by running straight lines from the point 
where the division line strikes the old shore-line to a point 
in the new shore-line perpendicular to that line at that 
point, or, as others. hold, perpendicular to the thread of the 
stream as newly constituted. In the case cited it is said: 
“Where alluvial is formed on lands bordering on an un- 
navigable river, owned by conterminous proprietors, the 
rule for distribution of the accretions is to extend the 
side lines of each owner to the nearest river bank, giving 
to each the alluvial deposits in front of his own land, espe- 
cially if equitable.”*7 The accompanying diagram, Fig. 71, 
will illustrate the method of division adopted by the court. 
AB is the shortest distance to the new shore-line from the 

66 Northern Pine Land Co. v. 67 Hubbard v. Manwell, 60 Vt. 
Bigelow, 84 Wis. 157, 54 N. W. 285, 14 Atl. 698, 6 Am. St. 110. 
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old shore-line on one side of the tract and CD is the short- 
est distance to the new shore-line from the other side line 
of plaintiff’s lot, or, as the court says, the lines perpendicu- 
lar to the new shore-line at the point of intersection of the 
boundary with the old shore-line. BDFE represents the 
alluvial deposit. This method of division seems a little 


Pig. id 


inequitable. It would not give to each riparian owner an 
equitable proportion of the new shore or of the alluvial, 
as will be evident. However, it may work out equitably 
depending on the directions the lines take, if right angled, 
as the court directed. The better rule to follow, we believe, 
is to measure the old shore-line from E to F and the new 
shore-line EBDF and then apportion the alluvial to each 
owner according to the length of the old shore. Fig. 71. 


§ 283. Meander line and official plat—Where the 
meander line and the shore-line of waters differ what is 
the true rule for running the division line between two 
riparian proprietors? We have seen in a previous section 
that the Wisconsin Supreme Court has laid down the rule 
that such division line should be run from the point on 
the bank of the stream to the center thereof and at right 
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angles to the thread of the stream.®* Fig. 56. It fre- 
quently occurs that the meander line and shore-line are not 
the same. How should the line of division be run? The 
Wisconsin courts have adopted a fair and practical operation 
in such cases.®9 But a different rule has been laid down 
in Minnesota by its courts. In that state it has been held 
that where the meander line of an inland meandered 
navigable lake is not a boundary line of the fractional lots 
or tracts of land abutting thereon, the title of contiguous 
owners extends to all land between such line and the shore 
of the lake, precisely as though it was the result of accre- 
tion or reliction; and the boundaries of adjoining tracts, as 
to land beyond the meander line, are fixed by extending 
their side lines on a deflected course from the intersection 
with the meander line toward a point in the center of the 
lake.7° Fig. 72. As suggested above there are two lines 
of decisions on the points thus involved. The case of Hanson 
v. Rice represents one line and the case of Whitney v. 
Detroit Lumber Co., and Menasha Wooden Ware Co. v. 
Lawson, represent the other views.7!_ In the case of Whit- 
ney v. Detroit Lumber Co., it was held that the government 
lot could not be made to extend beyond the 1/8 line. The 
court, in that case, says: “According to the government 
survey and plat, fractional lot number 3, in a certain section, 
contained twenty-six acres in the northern portion of the 
N. E. 1/4 of the N. W. 1/4 of the section. The plat showed 
the rest of E. 1/2 of the N. W. 1/4 of the section to be a 
lake, the meandered line of which was the southern bound- 
ary of the fractional lot; in fact, there was no lake in 
the E. 1/2 of the N. W. 1/4 of the section. Held that the 
patent to the lot gave title only to the north forty acres 
of the E. 1/2.”7 
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Referring to Fig. 72, the diagram represents Sec. 4-21-35. 
Lots represented thereon as 2, 4 and 7 in controversy. Lot 
7 is owned by the plaintiff and lots 2 and 4 by the defendant. 


Fig. 72 


The actual shore-line of the lake is represented by the lines 
as at N, B, D, F, H, O. The government field-notes place 
the meander line at N, A, J, P. Plaintiff claimed the west 
line of lot 7 to be EJN. Defendant claimed such line as at 
EJF. The court held the latter line to be the correct line 
of division.7? See also Figs. 38 and 39. By a careful study 


73 Hanson v. Rice, 88 Minn. 273. 
92 N. W. 982. 
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of the diagrams to which reference is made and the cases 

cited a clear understanding will be gained. 


§ 284. Riparian rights on nonnavigable lake same as on 
streams.—The same rules govern the rights of riparian 
owners on nonnavigable lakes or other still waters as govern 
such rights on streams. Hence if a meandered lake is non- 
navigable, in fact, the patentee of the riparian land takes 
the fee to the center of the lake; but if the lake is navigable, 
in fact, its waters and bed belong to the state, in its sov- 
ereign capacity, and the riparian patentee owns the fee 
only to the water-line, but with all of the rights incident 
to riparian ownership on navigable waters, including the 
rights to accretions or relictions formed in front of his 
land by the action or recession of the waters.74 This is a 
plain statement of the great weight of authority. Should 
a navigable lake dry up the riparian proprietors, doubtless, 
would follow the water-lines as the waters receded and 
the rule for a division thereof between the several riparian 
proprietors would be the same as for the division of the 
beds of nonnavigable lakes or ponds. The proposition of 
law, as stated above, has abundant authority to sustain it, 
as will be found by reading the cases cited in this chapter. 


§ 285. Patent of lake shore carries all of the land.— 
It is the universal rule, in the absence of fraud or mistake, 
that when the United States has disposed of the lands 
bordering on a meandered lake, by patent, without reserva- 
tion or restriction, it has nothing which it can convey, and 
any patent thereafter issued for land forming the bed of 
the lake, or former bed, is void and inoperative.7> In other 
words, it is the policy of the government, in disposing of 
property bordering on a water-front, to transfer its entire 
interest therein, as well as the bed of the body of water. 
This principle leaves the riparian interest in the grantee 
of the government, subject to any reservation that may 
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have been made in the transfer. Of course, it must be 
understood that this is the rule in the absence of fraud 
or mistake in making the original survey and running the 
meander lines. Such fraud or mistake being shown, the 
government may subsequently convey the land lying be- 
tween the meander line, as run, and the actual lake shore. 
In other words fraud vitiates the particular survey and all 
lands lying between the actual shore-line and the meander 
line so run may be resurveyed by the government and sold 
to other purchasers, or if there be a mistake in the original 
survey, the government may resurvey the particular loca- 
tions and sell the additional lands to others.7* As will be 
seen by a former section the Wisconsin courts have laid 
down the rule that the grantee taking from the govern- 
ment a patent in such cases will be permitted to follow the 
shore-line or toward the shore-line until he reaches the 
next regular subdivisional line of the section.77 


§ 286. Division of rights of accretion among riparian 
owners.—As we have seen in this chapter various rules 
have been laid down by the different courts for the division 
of accretion among riparian owners under varied circum- 
stances.. It is the rule, as we have stated, that riparian 
owners are entitled to all accretions made, to the land 
granted, either by the retreating of the waters from their 
former limits; or by the slow and secret deposit of sand 
or other substance.78 And the owners of the shore-line are 
entitled to the ice formed on those waters adjacent to the 
shore owned by them respectively. The division of this 
ice among the several owners of the shore-line raises a 
question similar to the division of the dried up bed of a 
lake or stream. Unless the contrary appears a grant of 
land bounded by a watercourse conveys riparian rights and 
the title of the riparian owner extends to the middle line 


76 Security Land & Exploration 77 Whitney v. Detroit Lbr. Co., 
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of the lake or stream.7®9 The proprietor of the shore owns 
to the thread or center line of the waters and it is said in a 
Michigan case side lines are to be governed by the course 
of the stream, and the submerged lands by lines drawn at 
right angles with the central thread thereof, rather than 
at right angles with the shore-line at the point of departure. 
In the case last cited the court criticises the decision of 
the same court in the case of Clute v. Fisher.8° But on the 
whole each case must be decided on its own merits and the 
court must consider all of the circumstances and then 
divide the rights equitably between all of the owners, apply- 
ing the principles well grounded in the decisions of the 
several jurisdictions.£: Referring to Fig. 73, plaintiff was 
the owner of tract ABC and the defendant was the owner 
of tract EFGRP. The controversy was as to what part of 
the ice of the lake the respective parties had a right to 
cut. It was held that the plaintiff’s riparian rights were 
bounded by the lines ALIJOC and the defendant’s rights 
were bounded by the lines PMINR. The lines AL, CO, 
MP, NR are supposed to be perpendicular to the center line 
of the lake. We believe this doctrine is the true one and 
is sustained by the great weight of authority. As applied 
generally the case of Clute v. Fisher does not dispute this 
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former decision of the Supreme 
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the later case. However, as sug- 
gested “each case must be decided 
on its own merits and the court 
must consider all of the circum- 
stances,” 
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proposition but appears to lay down a different rule in that 
particular case for the reason that “the pond or lake is 
almost entirely within two sections,” and the court holds 
that the subdivisional lines of the section should be pro- 


H A B 


Fig. 73 


longed into the lake in making the division of the rights of 
the parties. This proposition deserves the criticism of the 
later decisions of the court as found in a more recent 
decision.82 


§ 287. Meander line run as near water as_ possible.— 
Sometimes it is a nice question as to whether certain 
alluvium belongs to the government or to some one of its 
grantees. The facts and circumstances surrounding the 
original survey and the location of the meander line; also 
the reading of the description in the patent and the con- 
struction of such description are of prime importance. It 
has been held by the Supreme Court of Louisiana that, 
“Where it is shown that the boundary lines of the land 
claimed by one holding under a confirmation by the United 
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States and a survey made by a government surveyor, were 
run as near as possible to a bar, the whole of which was 
subject to be overflowed at high-water mark, and the 
greater part of it to an annual overflow, so as to include 
all of the high land susceptible of ownership, the proprietor 
will be entitled to the alluvium, subsequently formed on 
the bar.”8? But still any separation of the claimant’s land 
from the alluvium by the lands of another, however narrow 
the intervening strip, or whatever the size of the claimant’s 
land, precludes the claimant from the accumulated allu- 
vium.84 In the latter case the boundary description did 
not mention the river but was fixed by metes and bounds, 
monuments and courses and distances and there was some 
fourteen acres of land between the claimant’s land and the 
river. The reason for the rule is clear. The claimant was 
not a riparian owner and had no rights in that regard. 


§ 288. Where water-line the boundary but shifts.— 
Where the water-line is made the boundary of a tract it so 
remains no matter how much it may shift. And the 
Supreme Court of the United States has said that, ‘“Where 
the water-line is the boundary of a given lot, that line, no 
matter how it shifts, remains the boundary; and a deed 
describing the lot by its number conveys the land up to 
such shifting water-line; so that in the view of accretion, 
the water-line, if named as the boundary, continues to be 
the boundary, and a deed of the lot carries all the land up 
to the water-line.”8> The facts in the case, briefly stated, 
are: A fractional section of land on the left bank of the 
Missouri River, in Iowa, was surveyed by United States 
surveyors in 1851, and lot 4 therein was formed, and so 
designated on the plat filed, and as containing thirty-seven 
and twenty-four hundredths acres, the north boundary of 
it being on the Missouri River. In 1853, the lot was entered 


83 Stephenson v. Goff, 10 Rob. 85 Jefferis v. East Omaha Land 
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and paid for and patent issued. Afterwards by ten different 
deeds the land was successively conveyed as “lot 4” down 
to 1888. About 1853, new land commenced to form against 
the north line, and continued to form thereon until 1870, 
so that more than forty acres had been formed by  accre- 
tion by natural causes and imperceptible degrees within 
the lines running north and south to the east and west 
sides of the lot and the course of the river ran far north 
of the original meander line. The defendant claimed to 
own a part of the new land by deed from one who had 
entered upon it. The plaintiff filed a bill to establish his 
title to lot 4. It was held that the land was alluvium, as 
the time of formation covered a period of about twenty 
years. Held also that plaintiff had title to the alluvium. 
The court cited Banks v. Ogden.8* And it quoted approv- 
ingly therefrom as follows: ‘‘By some the rule has been 
vindicated on the principle of natural justice, that he who 
sustains the burden of losses and repairs, imposed by the 
contiguity of waters, ought to receive whatever benefits 
they may bring by accretion; by others it is derived from . 
the principle of public policy, that it is the right of the 
community that all land sold have an owner, and most 
convenient that insensible additions to the shore should 
follow the title to the shore itself.’’87 


§ 289. To entitle party to alluvium, water must’ form 
boundary.—As already noted to entitle a party to alluvium 
of a stream or body of water his boundary must be marked 
by that body of water. This is fundamental.8’ In the 
latter case the court says: “To entitle a party to claim 
the right to alluvium formation, or land gained from a lake 
by alluvium, the lake must form a boundary of his land. 
If any land lies between his boundary line and the lake, 
he can not claim such formation.” And it is the rule that 
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a party seeking to transfer alluvium can not convey title, 
no matter how strong the language used, if he has not title 
to the edge of the body of water. The court in its opinion 
in the last case cited above says: “Where the fee in the 
shore of a watercourse does not belong to the grantor, no 
words of description in a grant will convey to the center of 
it, and where the United States has passed its title to land 
bordering on and covered by a lake, a subsequent grant of 
adjoining land, purporting to bound it on the lake, will not 
invest the grantee of the second grant with the right to 
take to the center of the lake, and such grantee will have 
no right to alluvial formation therein.” If the terms of 
the grant do not exclude the right to alluvial formation, 
the grant will carry all such rights, where the land is 
bounded by water.’® And it is said in that case: “Grants 
of land bordering on a river carry the exclusive right and 
title of grantee to the center of the stream, unless the 
terms of the grant clearly denote an intention to stop at 
the water’s edge.” The same rule applies to city lots 
platted on the banks of a stream or body of water, where 
the plat showed the lots by an irregular line representing 
the water’s edge.®° Practically this must be so, of neces- 
sity. The fact that the tract of land borders on a body 
of water gives to the grantee thereof riparian rights, unless 
excluded by the terms of the grant. This is the general 
rule.®1 


§ 290. Doctrine of accretion applies to states and 
nations.—The doctrine of accretion applies to states and 
nations as well as to individuals, unless taken away or 
modified by treaties or stipulations. It. applies to both 
navigable and nonnavigable lakes and streams.°2 It is said 
in the case cited that: “The principle of accretion and 


89 Davenport & R. I. Bridge R. 91 See post, §§ 803, 316, 317; 4 
& Terminal Co. v. Johnson, 188 Thompson, Real Property (1st 
TAT 2 abo eN e497, éd:), §§ 3225, 3226, 3231, 3235, 

90 Davenport & R. I. Bridge R. 32438, 3245, 3249. 

& Terminal Co. v. Johnson, 188 92 Denny v. Cotton, 3 Tex. Civ. 
Ill. 472, 59 N. «BH. 497. App. 634, 22 S. W. 122. 
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alluvium applies to navigable and nonnavigable streams. 
The doctrine, in the absence of stipulations otherwise, 
applies between states and nations.” This doctrine is 
variously modified by the courts. It applies to large rivers 
like the Mississippi and Missouri. It likewise applies to 
the Great Lakes and the ocean, subject, of course, to the 
public right of navigation and improvement.®? In the last 
case cited it is said: ‘Our conclusions are that, notwith- 
standing the rapidity of the changes in the course of the 
channel, and the washing from the one side and on to the ~ 
other, the law of accretion controls on the Missouri River, 
as elsewhere, and that not only in respect to the rights of 
the individual land owners, but also in respect to the 
boundaries between states. The boundary, therefore, be- 
tween Iowa and Nebraska is a varying line, so far as 
affected by these changes of diminution and accretion in 
the mere washing of the stream.” In another case, the 
United States Supreme Court lay down the rule with refer- 
ence to accretion as follows: “Though the witnesses may 
see, from time to time, that progress has been made, they 
could not perceive it while the progress was going on.” 


§ 291. Local laws generally determine rights of accre- 
tion.—It is the general rule that rights to accretion are 
governed by the laws of the state where the land lies and 
not by the laws of the federal government. It was said by 
Adams, C. J., in King v. St. Louis, that, ‘I may incidentally 
add that the general doctrine invoked by defendants that 
local laws must determine the riparian rights of owners 
of real estate bounded on navigable rivers is subject in all 
cases to a consideration of the primary right of the United 
States in navigable waters for the purposes of commerce.’’® 
In the latter case the court cites a case from the Supreme 
Court of the United States where the principle is upheld.°® 


93 Nebraska v. Iowa, 143 U. S. 95 King vy. St. Louis, 98 Fed. 
359, 36 L. ed. 186, 12 Sup. Ct. 396. 641. 

94 St Clair County v. Lovings- 96 Gibson v. United States, 166 
ton, 23 Wall. (90 U. 8.) 46,23 L. U.S. 269, 41 L. ed. 996, 17 Sup. 
ed. 59. . Ct. 578. 
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The suggestion therein is found in many of the reported 
cases and, of course, is sound on principle. This does not 
mean that a riparian owner would not be permitted to 
build docks to navigable water. It is fundamental that he 
may build such docks and that the law of accretion applies 


in the division of dock privileges." 


- § 292. Public or private road may modify rule-—Where 
a public highway lies between the land and the body of water 
to which it is claimed accretion attaches, such land will 
not carry the right-of accretion but it will rest in the 
public. However, if such way is a private way main- 
tained by the owner of such land and worked by him at his 
own expense solely, the right to accretion would belong to 
such claimant.?8 In this case the court says: “A street 
or towpath or passage way or other open space permanently 
established for public use between the river and the most 
eastern row of lots or blocks in the former town of St. Louis, 
-when it was first laid out, or established, would prevent 
the owners of such lots or blocks from being riparian pro- 
prietors of the land between such lots or blocks and the 
river. But this will not be true of a passage way or tow- 
path kept up at the risk and charge of the proprietor of 
the lots, and following the changes of the river as it 
receded or encroached, and if the enclosure of the proprietor 
was advanced or set in with such recession or encroach- 
ment.” And it was said in a Louisiana case that: ‘‘The 
vendee of the riparious estate acquires a qualified property, 
in the banks of the river, and consequently the batture 
which may, thereafter, arise before the estate, and an 
intervening highway does not prevent this, when the owner 


97 In Northern Pine Land Co. v. 
Bigelow, 84 Wis. 157, 54 N. W. 
496, 21 L. R. A. 776, we find the 
court saying: “that it is settled 
in this state that a riparian owner 
on navigable water may construct 
in front of his land, in shoal 
water, proper wharves, piers and 


booms, in aid of navigation, at . 


his peril of obstructing it, far 
enough to reach actually navy- 
igable water,” quoting from Cohn 
v. Wausau Boom Co., 47 Wis. 314, 
2 N.) W. ‘546, 

98 St. Louis Public Schools v. 
Risley, 10 Wall. (77 U. 8.) 91, 
19 L. ed, 850. 
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of the estate is bound to repair it, and the soil is at his 
risk.’®9 So too, where the original plat of a tract of land 


99 Morgan v. Livingston, 6 
Mart. (La.) 19. 
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was bounded by a lake and the shore of the lake, at the 
time the land was platted and surveyed, passed diagonally 
across one of the streets. It was held that the owner of 
one of the blocks so platted and bordering on the street 
through which the shore-line ran would have no rights to 
the bed of the lake left bare by the recession of the waters 
of the lake. In this case the facts were substantially that 
a party by the name of Kinsey originally owned a block of 
land adjoining Lake Michigan just north of Chicago. This 
was in 1834. He had the land platted into lots and the 
plan recorded. The plan as recorded was bounded on the 
east side by Lake Michigan. See Fig. 74. The shore-line 
of such lake at that time was several hundred feet inland. 
It thereafter receded. In 1834, K sold block 54 to O. At 
the time of sale the shore-line of the lake passed diagonally 
through the street east of and adjacent to said block. In 
1844, the lake began to recede and the shore-line at time 
of the suit is indicated by the line m-n. O claimed the 
tract marked A A, as an accretion to his block. K never 
conveyed any part of his rights in the bed of the lake east 
of the old shore-line. It was held that O had no rights to 
the lands left dry by the recession of the waters of the 
lake marked on the diagram “A” “A.” Doubtless the ruling 
would have been different had the old shore bounded the 
block sold O. In that event O could have followed the reced- 
ing waters to the new shore-line. The court urged that 
O took only to the center of the triangular strip in front 
of lot 54 which was shown as a street on the plat and 
K retained title to the center of such strip from the east. 


§ 293. Accumulation on shore or filling up from bottom. 
—Where the accumulation is to the shores of either side 
of a narrow stream or slough the riparian owners on 
opposite sides of such stream take the accretion attaching 
to their respective shores and the boundary line will be 
the place where such accumulations meet. But if such 


1 Banks v. Ogden, 2 Wall. (69 
Sa) ola lagmedeneiis: 
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stream or slough be filled up by an accumulation on the 
bottom thereof the parties will take to the thread of such 
stream or center line thereof.2 The reader will note that 
the owners of the property on each side of the stream have 
certain rights depending on where the accumulations are 
and in what manner they are attached to the bottom of 


Plaintiff 


Slough 


: aive* 
Missoun 


Fig. iD 


the slough, or to the sides thereof. If attached to the two 
sides the accumulations are accretions, and if they are 
attached to the bottom, they are termed “‘batture.” It was 
said in the case last cited that: “It must follow that if 
the shore-line of two bodies of land, divided by a water- 


2Buse v. Russell, 86 Mo. 209. the stream belongs to the owner 
Accumulation on either shore of of the land on that shore. 
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course, receive accretions until they come together, the line 
of contact will be the division line. If, however, the slough 
gradually filled up, as the waters receded therefrom, the 
same principle is applied, and the land belongs to the ripa- 
rian owner from whose shore the water receded, and for 
this purpose it makes no difference whether the water was 
navigable in the common-law sense, or the general accepta- 
tion of: the expression, or was a nonnavigable stream.” See 
Fig. 75. Referring to the diagram one of the parties to 
the action in Buse v. Russell owned land along the shore 
of an island and the other owned land opposite thereto 
across the narrow slough on the main shore. This narrow 
slough or stream filled up and the principle herein enunci- 
ated was applied. See also Benson v. Morrow.? 


§ 294. Batture—Shoais—Shallows.—The word “batture” 
will frequently be found in the reports of states in which 
settlements by the French were made in an early day. This 
term is applied to shoals or shallows. The term “batture” 
is defined as, “An elevation in the bed of a river under the 
surface of the water; but it is sometimes used to signify 
the same elevation when it has risen above the surface.’’4 
And it is said that “batture is applied, principally, to certain 
portions of the bed of the Mississippi River which are left 
dry when the water is low, and are covered again, either 
in whole or in part, by the annual swell.’”> By some the 


3 Benson v. Morrow, 61 Mo. 5 Morgan v. Livingston, 6 Mart. 
345. (La.) 19; Leonard v. Baton 
4 Bouvier Law Dict. Asa mat- Rouge, 39 La. Ann. 275, 4 So. 


241. 


ter of fact “batture” is a filling 
in of stream or body of water 
from the bottom. During the early 
stages it appears as a growth, 
slowly filling from the bottom, 
and as it continues to grow, ulti- 
mately forming an island. In any 
event it is a form of an accretion 
and the title thereto becomes the 
property of the owner of the 
shore.. In any event its accretion 
will generally go to the owner of 
the bank to which it is attached. 


The student will observe 
there is a difference in the title of 
the growth by “batture” and that 
by what is generally termed ac- 
cretion, but if the batture is from 
the bottom of a stream the title 
will be divided between the two 
shores, the line of division thereof 
being along the “thread” of the 
stream. 
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term seems to be used in the sense of accretion but it can 
hardly be so applied properly. Where a stream is filled up 
by the accumulation on its bed such accumulation is divided 
between the owners on opposite sides of the stream by a 
line following the thread of the stream. Whereas, if the 
accumualtion be to the bank, the accumultaion to any par- 
ticular bank will go to that bank as an accretion. Hence; 
as it will be seen, the rule for the division of “batture” 
differs materially from that relative to the division of 
accretion. This should be borne in mind in a partition 
thereof among riparian owners on opposite sides of a 
stream or slough. Accretion is a growth on the sides of 
the stream and ‘“‘batture” is a growth on the bed of the 
stream.? Hence by reason of such fact the ownership 
thereof is determined largely along a different line. 


§ 295. Loss by erosion or submergence.—It is the rule 
that what a proprietor may gain by accretion or reliction 
he may lose by erosion or submergence.’ If the gain by 
accretion is gradually worn away and carried to another 
bank the proprietor can not follow it but it becomes attached 
to the bank owned by another and becomes his land. In 
the case of Mulry v. Norton, the Court of Appeal of New 
York has said: ‘Increase by imperceptible degrees makes 
accretion and it belongs to riparian owners. Such title is 
liable to be lost by erosion or submergence; the erosion to 
affect that result must be accomplished by a transporta- 
tion of the land beyond the owner’s boundary, and it may 


6 Benson v. Morrow, 61 Mo. 345; 
Buse vy. Russell, 86 Mo. 209, 214. 

7 Benson v. Morrow, 61 Mo. 345; 
Buse v. Russell, 86 Mo. 209. 

8“Land lost by submergence 
may be regained by reliction, and 
its disappearance by erosion may 
be returned by accretion, upon 
which the ownership temporarily 
lost will be regained.” Mulry v. 
Norton, 100 N. Y.. 424, 3 N. E. 
581, 58 Am. Rep. 206. 

The existence of a lagoon be- 
tween plaintiff’s property and the 


beach constitutes no obstruction 
to his proprietorship of the beach, 
however created within the orig- 
inal boundaries of his possessions, 
and the principle applicable to 
the apportionment of lands 
formed by accretion among the 
owners of contiguous uplands is 
applicable to the beach formed. by 
reliction in front of his property. 
Mulry v. Norton, 100 N. Y. 424,.3 > 
N. E. 581, 53 Am. Rep. 206. 
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be returned by accretion, in which case the ownership, 
’ temporarily lost, may be regained; and so land lost by 
submergence may be regained by reliction, unless the sub- 
mergence has been followed by such a lapse of time as 
precludes the identity of the land from being established. 
If, after submergence, the water disappears from the land, 
either by its gradual retirement or the elevation of the 
land by natural or artificial means, the proprietorship 
returns to the original owner. If an island forms upon the 
land originally submerged it belongs to the original owner.” 
This is perhaps about as good a statement of the law as can 
be found. 


§ 296. Strip of land between bank and meander line.— 
Whether a strip of land between a river and the meander 
line is an accretion may depend on the intention of the 
government in leaving such strip. The surrounding facts 
and circumstances may tend to establish such intent. Ordi- 
narily the meander line follows the windings of the stream 
and, if the government plan so indicates and there has been 
no fraud or mistake, the owner of such land will have 
riparian rights. The question whether or not the meander 
line follows the bank of the stream is a question of fact to 
be determined by evidence aliunde.® But it is said that 
“Where there is a strip of land between the bank of the 
river and the meander line, an entry of government land 
bounded by the meander line will not include such strip.’’}° 
And the rule is that where the boundary of a grant from 
the government is made to correspond with the meander 
line or in other words where the meander line is a boundary 
line the patentee can not claim beyond such meander. And 
it is said in the case last cited, “‘Where lands had formerly 


9 Bissell v. Fletcher, 19 Nebr. 
725, 28 N. W. 303. 

10 Bissell v. Fletcher, 19 Nebr. 
_ 725, 28 N. W. 308. The student 
will observe that where the 
growth is attached to the shore 
along which the meander line was 


run, and the title theretofore of 
the shore owner was limited to 
the meander line the title of such 
growth will remain in the govern- 
ment or into whomsoever the gov- 
ernment transfers it. 
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extended to the meander line, and the testimony showed 
that there had been a change in the channel of the river 
of about three-fourths of a mile, but no accretion to the 
plaintiff’s land, held, that the boundaries of his land did 
not extend to the new channel, nor beyond the meander 
line.”!1. This case was before the Supreme Court of Ne- 
braska again.!2 By a reference to the report thereof it 
will be seen that the government subsequently surveyed 
and sold the land between the meander line and the river. © 
Hence, the government must have determined that the 
meander line in that instance was a boundary line and 
under no circumstances could the land between the bank 
and such meander line be an accretion. In connection with 
this section we suggest that the reader examine the case 
of Security Land and Exploration Co. v. Burns. This case 
is one in which the federal surveyors, who executed the 
original survey, fraudulently executed it by not actually 
running the meander line but deliminating it on the plat, 
probably, by guess work, so that the actual shore of the 
lake, in some places, was over one-half mile distant there- 


11 Bissell v. Fletcher, 19 Nebr. ney v. Detroit Lbr. Co., 78 Wis. 


725, 28 N. W. 803; Security Land 
& Exploration Co. v. Burns, 87 
Minn. 97, 91 N. W. 304, 63 L. R. 
A. 157, 94 Am. St. 684; ante, 
§ 283. 

According to the government 
survey a fractional] lot numbered 
3 located in the N. E. % of the 
N. W. % of a designated section 
contained only 26 acres by reason 
’ of a lake extending entirely ac- 
cross the east half of the N. W. 
quarter of said section the 
meander line of which formed the 
southern boundary of the twenty- 
six acres. As a matter of fact no 
part of said quarter-section was 
ever in the lake. Under these cir- 
cumstances the patent to lot 3 
gave title only to the north 40 
acres, ie., the N. E. % of the 
N. W. %; and did not extend 
south to the quarter-line so as to 
include the whole eighty. Whit- 


240, 47 N. E. 425. 

In the survey of the public lands 
of the United States, the meander 
lines are generally considered as 
following the windings of 
streams; but the question whether 
they do so or not is a question of 
fact to be determined by evidence 
aliunde. Bissell v. Fletcher, 19 
Nebr. 725, 28 N. W. 3803. 

Where the southern boundary 
of a tract of land is formed by a 
meander line and there is a strip 
of land, not formed by accretion, 
between said meander line and the 
bank of the river, the owner of the 
first mentioned tract does not own 
said strip between the meander 
line and the river. Bissell v. 
Fletcher, 19 Nebr. 725, 28 N. W. 
808. 

12 Bissell v. Fletcher, 27 Nebr. 
582, 48 N. W. 350. 
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from. This was a fraud on the government. Later the 
government had another survey of the locality made. 
Upon the completion of such survey it was found that 
several hundred acres of fine timber had been returned 
as lake. All of the land between the fraudulent meander 
line and the actual meander was thrown on the market 


by the government and patented.13 


§ 297. Boundary line between states is center line of 
main channel.Where a stream marks the boundary line 
between two states it is the rule that the center line of the 
main channel of such stream is the boundary line between 
such states.14 And it has been held that the boundary line 
between the states of Wisconsin and Minnesota is the prin- 
cipal navigable channel of the Mississippi River and such 
boundary line need not necessarily be in the middle of the 
river but may be very near one side of the river at places 
and very near the other side at other points. It is evident 
that such line is a changing line with reference to the 
middle of the stream. That is, it follows the main channel 
of the river.15 And it is held that in determining the 
boundary lines in such cases the term “Mississippi River” 
means the broad expanse of waters; and the numerous 
bayous, though navigable, are not included therein.16 And 
the long acquiescence of a certain boundary line between 
two states by such states may be conclusive on such states 
as to its location.17 This was the case of the dispute 
between Michigan and Wisconsin in the celebrated case of 
Michigan v. Wisconsin, brought in the Supreme Court of 


13 Security Land & Exploration 
Co. v. Burns, 87 Minn. 97, 91 N. 
W. 304, 68 L. R. A. 157, 94 Am. 
St. 684; ante, § 277. 

14“A yiparian proprietor upon 
a navigable stream in this state 
has absolute title to the Jand to 
the line of ordinary high water 
mark by virtue of the chain of 
title reaching back to the sov- 
ereign proprietor; but, as incident 
thereto, subject to what is said in 


the next paragraph, he owns to 
the center of the stream by the 
grace of the state, subservient, 
however, to public rights * * *.” 
Franzini v. Layland, 120 Wis. 72, 
97 N. W. 499. 

15 Franzini v. Layland, 120 Wis. 
72, 97 N: W. 499; post, ch. 17. 

16 Franzini v. Layland, 120 Wis. 
72, 97 N. W. 499. 

17 Franzini v. Layland, 120 Wis. 
72, 97 N. W. 499. 
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the United States.18 At the trial of the case of Michigan 
v. Wisconsin it was shown that Wisconsin had assessed 
certain lands, claiming title thereto, and during many years 
had collected the taxes therefrom. This and other evidence 
showed conclusively such land belonged to Wisconsin, and 
aided in showing legally that the boundary line was where 
Wisconsin claimed it to be.. And in the State of Wisconsin 
private parties owning land along such stream own to the 
center of the main channel thereof subject, of course, to 
the public interests.19 


§ 298. Unsurveyed island in navigable river.—It will be 
frequently found that islands in a navigable river were not 
surveyed by the government at the time of making the 
original survey. As to the title to such unsurveyed islands 
the authorities are not completely in accord in the several 
states. In those states holding that the riparian proprietor 
owns to the center of the main channel of the stream sub- 
ject to the public rights, it is held that such owner owns 
such island unless it can be shown that there was a mistake 
in the original survey and that the survey of the island 
was unintentionally omitted or that there had been a fraud 
perpetrated on the government in making such survey.2° 
And in such eases such fraud or mistake can only be taken 
advantage of by the government.2! In either event the 
government may require a resurvey of the lands between 
the actual shore of the lake and the fraudulent one. After 
a resurvey thereof the government may grant patents of 
the land so fraudulently omitted, lying between the actual 
shore of the lake or river, and the fraudulent meander line. 


18 Michigan v. Wisconsin, 270 
U. S. 295, 70 L. ed. 595; 46 Sup. 
Ct. 290, is a most important one 
for several reasons: ist, for the 
reason that it settles a more or 
less debatable question between 
those two states; 2nd, for the rea- 
son that the law bearing upon the 
question of the assessment of and 
collection of taxes on most of the 


land in dispute by Wisconsin for 
many years is practically conclu- 
sive of the ownership of such 
land by Wisconsin. 

19 Franzini vy. Layland, 120 Wis. 
Ng Ole Ne Wiss 299: 

20 Franzini v. Layland, 120 Wis. 
U2.) OMG. Wit 9} 

21 Franzini v. Layland, 120 Wis. 
72>. 97iN.1 Wt 1499) 
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In those states where it is held that the state owns the 
beds of navigable streams, an island situated as above and 
unsurveyed would probably be held to be the property of 
the state.22 Nevertheless the reader will find instances 
referred to in this work where the private individual suc- 
cessfully claimed and held an unsurveyed island between 
the center of the main channel of the Wisconsin River and 
the shore owner. In that case several other islands in the 
same river in the immediate vicinity had been surveyed 
and patented, thus showing the intention of the govern- 
ment not to claim such islands.?* 


§ 299. Title to beds of navigable rivers.—There are two 
lines of cases dealing with the title to the beds of navigable 
streams. One line of cases holds that the riparian owners 
take to the center of the main channel of the stream sub- 
ject to the public rights to navigate such stream. The 
other line of decisions holds that the riparian owner owns 
only to high-water mark, and that the state owns the bed: 
of the stream and also the shore below high-water mark. 
As an illustration of the former the reader is referred to 
the rule in Illinois as laid down in St. Louis v. Rutz.?4 The 
latter rule is sustained by the Iowa court in Barney v. 
Keokuk.25 Thus two states bordering on the same river 
have established two fundamentally different rules with 
reference to this important subject. Hence, the reader 
must necessarily look to the decisions of his own state to 
find the rule established there. Remember each state fixes 
its own rule with reference to accretion and reliction and 
rights of riparian owners thereto and the federal courts 
will look to the decisions in such states for guidance. 

It was held in St. Louis v. Rutz, that, “It is a rule of 
property in Illinois, that the fee of the riparian owner of 
land in that state bordering on the Mississippi River ex- 


22 Post, § 299. 837. See also Angelo v. Railroad 

23 Franzini v. Layland, 120 Wis. Com., 194 Wis. 548, 217 N. W. 
72, OTN. W. 499; ante, § 256. 570. 

24 St. Louis vy. Rutz, 188 U. 25 Barney v. Keokuk, 94 U. S. 


S. 226, 34 L. ed. 941, 11 Sup. Ct. 824, 24,L. ed. 224. 
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tends to the middle line of the main channel of the river.’’2¢ 
- The Wisconsin court holds to the theory that the riparian 
owner would own an unsurveyed island between the thread 
of the stream and the shore-line of his holdings.27 The 
Iowa rule is laid down in Barney v. Keokuk, where it is 
said, “And it is held that the bed of the Mississippi River 
and the banks to high-water mark belong to the state, and 
that the title of the riparian proprietor extends only to 
that line.’’?8 The court further suggests that this rule 
applies as well where the land was granted to bound upon 
the river generally, as where it was granted according to a 
survey run along the bank by meandering and hence that 
it applied to the city of Keokuk. 


§ 300. Accretion and movable islands—Avulsion.—It 
has been held that, ‘‘the law of title by accretion can have 
no application to a movable island, traveling for more than 
a mile, and from one state to another, for its progress is 
not imperceptible, in a legal sense.”29 It is often important 
to ascertain whether a change is imperceptible or sudden 
or perceptible. If the former, the boundary line changes 
accordingly; if the latter such boundary line remains as 
it was before, and it is said in St. Louis v. Rutz, that, “If 
the bed of the stream changes imperceptibly by the gradual 
washing away of the banks, the line of the land bordering 
upon it changes with it; but if the change is by reason of 
a freshet, and occurs suddenly, the line remains as it was 
originally.”?° So, too, it is the universal rule that “the 
sudden and perceptible loss of land on the premises con- 
veyed to the plaintiff, which was visible in its progress, 
did not deprive the grantor of the plaintiff of his fee in the 
submerged land, nor change the boundaries of the surveys 


: 26 St. Louis v. Rutz, 1388 U. S. 
226, 34 L. ed. 941, 11 Sup. Ct. 337. 
27 Franzini v. Layland, 120 Wis. 

72, 97N OW 1499. 

28 Barney v. Keokuk, 94 U. S. 

324, 24 L. ed. 224. 

29 St. Louis v. Rutz, 138 U.S. 

226, 34 L. ed. 941, 11 Sup. Ct. 337. 


The federal government has 
wisely held to the rule that each 
state shall settle for itself, all 
controversies over titles within its 
jurisdiction. Franzini v. Layland, 
120 Wis. 72, 97 N. W. 499. 

30 St. Louis v. Rutz, 138 U. S. 
226, 34 L. ed. 941, 11 Sup. Ct. 387. 
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on the river front, as they existed when the land commenced 
to be washed away.’2! Where the accretion is entirely to 
an island it belongs wholly to the owner or owners of the 
island.32 So, too, if the accretion to the island increases 
to such an extent that the island joins the mainland such 
accretion belongs to the owner of the island.*? But the 
right to accretion to an island can not extend lengthwise 
of a stream so as to shut off adjacent riparian proprietors 
from access to such stream.?4 


§ 301. Right to build wharves and docks.—While it is 
generally held that the riparian owner has a right to build 
wharves and docks along the shore-line of a stream or lake 
to navigable waters, yet this is disputed in those states 
which hold to the rule that the riparian owners take only 
to high-water mark. In those states, like Iowa and 
Arkansas, where the proprietor takes only to high-water 
mark the ‘public authorities have the right in Iowa to 
build wharves and levees on the bank of the Mississippi 
River below high-water mark, and make other improve- 
ments thereon, necessary to navigation, or public passage 
by railroads or otherwise, without the consent of the 
adjacent proprietor, and without making him compensa- 
tion.’”35> And the state of Arkansas holds to the same 
rule and it is said by the court in that state that: “A 
riparian owner upon a navigable stream, deriving title from 
the United States, takes only to high-water mark, and not ~ 
to the middle of the stream, the title to the bed of the 


31°St., Louis.v. Rutz,.138 U.S. 
226, 34-Lied. 941, 11 Sup. Ct. 387. 


33 Bellefontaine Imp. Co. 


Niedringhaus, 181 Ill. 426, 55 N 


E. 184, 72 Am. St. 269. 
33 Fowler 


21 L. R.A. 300. 


34 Mobile Transportation Co. v. 
Mobile, 1538 Ala. 409, 44 So. 976, 
RitA (CN! §:)°352,| 127 Am. 


Ios by 
St. 34. 


v. Wood, 73 Kans. 
bi, -S5aRacs763) GainoRy Awl (CN; 
S.) 162,117 Am. St. 584; Cooley v. 
Golden, 117 Mo. 38, 23 S. W. 100, 


The courts have wisely adopted 
the rule ins Moore v. Farmer, 156 
Mo. 33, 56 S. W. 498, 79 Am. St. 
504. Otherwise the owner of a 
long island, continually growing 
by accretion, could shut off the 
adjacent owners above and below 
from the riparian rights justly 
due them. 

35 Barney v. Keokuk, 94 U. S. 
324, 24 L. ed. 224. 
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stream being in the state.”’3¢ This doctrine seems extreme 
and the natural consequence is that the riparian proprietor 
can be shut off from the stream or water-front, without 
compensation therefor. But as suggested at the beginning 
of this section, the general rule is that the riparian pro- 
prietor has the right to build wharves and docks along the 
shore of a lake or stream washing his lands. Where it is 
so held that right can not be taken away without com- 
pensation.37 Certainly to hold that a riparian owner could 
be shut off from water rights adjacent to his premises 
without just compensation is extreme. 


§ 302. High-water mark and low-water mark.—The ex- 
pressions, “high-water mark” and “low-water mark,” are 
frequently found in descriptions of land in conveyances and 
in the law books. It is, therefore, important to know what 
is meant by such expressions. The line of high-water 
mark is indicated generally by the edge of or boundary 
between vegetation and bare land. It is said by some of 
the courts that, “The high-water mark of a navigable 
stream, the line delimiting its bed from its banks, is to be 
found by ascertaining where the presence and action of 
water are so usual and long continued in ordinary years as 
to mark upon the soil of the bed a character distinct from 
that of the banks in respect to vegetation and the nature 
of the soil.’38 And again we find the Iowa court saying, 
“High-water mark is the line between the riparian pro- 
prietor and the public—is to be regarded as co-ordinate 
with the limit of the river bed.’3® So, too, it has been 
said by another court, ‘What the river does not occupy 
long enough to revert from vegetation, so far as to destroy 
its value for agriculture, is not river bed.”4° And the 


36 St. Louis, I. M. & S. R. Co. v. 38 St. Louis, I. M. & S. R. Co. v. 
Ramsey, 53 Ark. 314, 18 S. W. Ramsey, 53 Ark. 314, 13 S. W. 
931,8 L. R. A. 559,22 Am. St.195. 931,81. R. A. 559, 22 Am. St. 195. 

37 Fulton Light, Heat & Power 89 Houghton v. Chicago, D. & 
Co. v. State, 200 N. Y. 400, 94 M. Co., 47 Iowa 370. 

N. E: 199,30 Ii’ Rs Ac €N: 8.) 40 St. Louis, I. M. & S. R. Co. v. 
307. Ramsey, 53 Ark. 314, 13 S. W. 
931,8 L. R. A. 561, 22 Am. St. 195. 
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Supreme Court of the United States, in the case of Howard 
y. Ingersoll, has laid down the rule that, “The banks of a 
river are those elevations of land which confine the waters 
when they rise out of the bed; and the bed is that soil 
usually so covered by water as to be distinguishable from 
the banks, produced by the common presence of an action 
of flowing water. But neither the line of ordinary high- 
water mark, or ordinary low-water mark, nor of a middle 
stage of water can be assumed as the line dividing the bed 
from the banks. The line is to be found by examining the 
bed and banks, and ascertaining where the presence and 
action of water are so common and usual, and so long con- 
tinued in all ordinary years, as to mark upon the soil of 
the bed a character distinct from that of the banks, in 
respect to the nature of the soil itself.”41 Also see St. Louis, 
I. M. & 8. R. Co. v. Ramsey.*? 


§ 303. Water must form boundary to give riparian 
rights.—It is the universal rule that to give a party riparian 
rights the water must form the boundary of the tract of 
land to which it is claimed riparian rights attach. And it 
is said that to entitle a party to alluvial formation, or land 
gained from a lake by alluvium, the lake must form a 
boundary of his land and if any land lies between his 
boundary line and the lake, he can not claim such forma- 
tion.42 And where the river or lake or other body of water 
is not mentioned as a boundary in the patent or deed, but 
the boundary is a permanent line fixed by courses and 
distances, metes and monuments “between high and low- 
water mark,” the patentee is not a riparian owner.‘4 

It will be seen that riparian rights do not attach except 
where there is a water boundary on one side of the par- 
ticular tract of land claimed to be riparian. It is uni- 
versally held that such rights are very valuable. 


41 Fowler v. Hart, 13 How. (54 43 Bristol v. Carroll, 95 Ill. 84. 
U. S.) 378, 14.L. ed. 186. 44 Sweringen v. St. Louis, 151 
42 St. Louis, l. M. & S. R. Co. v. Mo. 348, 52 S. W. 346. 
Ramsey, 53 Ark. 314, 18 S. W. 
931,8 L. R. A. 561, 22 Am. St. 195. 
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§ 304. Additional rules for apportioning flats.—We have 
heretofore touched on the subject of apportioning flats 
among the several riparian owners of water-fronts under 
certain conditions.4® As is evident there are many varia- 
tions of those rules dependent on the surrounding circum- 
stances. If the shore-line of the waters is straight the 
problem is a simple one; if curved it becomes more complex 
though worked out by the same rule. One rule commonly 
followed is to draw lines from the point of intersection of 
the boundary lines between riparian owners with the shore- 
line and at right angles thereto to the low-water mark. 
If the shore-line be straight the line so run would be a 
prolongation of the boundary lines between riparian owners. 
If the shore be curved such lines would necessarily converge 
or diverge, as the case might be. It is said in a Maine case 
that: ‘‘The modes of ascertaining the side lines of water 
lots, from the upland to low-water mark, under the Colonial 
Ordinance of 1641, where they have not been otherwise 
settled by the parties, is, to draw a base line from one 
corner of each lot to the other, at the margin of the upland, 
and run a line from each of these corners, at right angles 
with such base line, to low-water mark. If the line of the 
shore is straight, the side lines of the lots, thus drawn to 
low-water mark will be identical; but if, by reason of the 
curvature of the shore, they either diverge from or con- 
verge with each other, the land enclosed by both lines, or 
excess, as the case may be, is to be equally divided between 
the adjoining proprietors.”4¢ And that court says: ‘The 
mode of applying the principle is this: Draw a base line 
from the two corners of each lot, where they strike the 
shore; and from those two corners extend parallel lines to 
low-water mark, at right angles with the base line. If the 
line of the shore be straight, as in the case before us, there 
will be no interference in running the parallel lines. If 

the flats lie in a cove, of a regular or irregular curvature, 


45 Hmerson y. Taylor, 9 Maine 46 Hmerson v. Taylor, 9 Maine 
42, 23 Am. Dec. 581; ante, §§ 251, 42, 23 Am. Dec. 531. 
257, 275. 
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there will be interference in running such lines, and the loss 
occasioned by it must be equally borne or gain enjoyed 
equally by the contiguous owners.”’47 “There has not hith- 
erto been found any serious difficulty in the application of 
that rule to the flats found in the larger rivers and coves 
of this state. It has, however, been at all times admitted 
that there may arise cases, in which the rule could not be 
applied.’’48 See Fig. 76. Referring to that figure A-B, 
B-C, C-D, D-E, E-F, F-G, G-H, H-I, I-J represents the lines 
connecting the two ends of the several lots. The two 
curved lines bounding the flats are to be divided between 
the owners of the several lots. The lines A-1, B-1 repre- — 
sent the lines drawn at right angles to A-B; the lines B-2, 
C-2 represent the two lines drawn at right angles to the 
line B-C. M, N, O, P, Q, R, S, T, U, represent the lines 
drawn midway between the several perpendicular lines and 
are the ascertained boundaries of the several lots. This is 
supposed to make an equitable division of such flats among 
the several riparian proprietors. Compare this method 
with that in Northern Pine Land Co. v. Bigelow.*9 

A similar rule was laid down by the courts of Connecticut 
in Morris v. Beardsley.®® In the latter case we find that a 
piece of land on the sea shore was divided between two dis- 
tributees of an estate by a line extending through the upland 
to the shore-line but not running through the flats between 
high and low-water mark. The shore was a convex curve. 
Held: 1. That the law supplied the rule for the division of 
the flats; 2. That by that rule the line was to run perpen- 
dicularly to the shore-line from the point of division at 
that line to low-water mark; 3. That in determining the 
curve of the shore its general trend for a considerable 
distance was to be considered omitting to notice small 
indentations and projections. It will be noted that the 


47 Emerson yv. Taylor, 9 Maine 49 Northern Pine Land Co. v. 

42, 23 Am. Dee. 581. Bigelow, 84 Wis. 157, 54 N. W. 

48 Treat v. Chipman, 85 Maine 496, 21 L. R. A. 776; ‘ante, § 257. 

34, 50 Morris v. Beardsley, 54 Conn. 
338, 8 Atl. 139. 
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object is to make an equitable division of the flats among 
the several riparian owners. It would seem, however, that 
a more equitable division would be made by following the 
rule laid down by the Wisconsin court in Northern Pine 
- Land Co. v. Bigelow.51 


Fig. 76 


The case of Northern Pine Land Co. v. Bigelow which 
is explained by illustration in section 257, concerned the 
division of dockage and wharfage rights in a navigable 
bay. In that case the court said, ‘““Where the general course 
of the shore is a straight line, or approximates a straight 
line, and the division lines between coterminous riparian 
owners are at right angles with the shore, there would 
seem to be no difficulty in reaching the navigable water 
by straight parallel lines; but where there is much diversity 
and irregularity in the shore line the difficulty of making a 
just division is increased, and the adherence to a universal 
‘rule rendered impossible. Where the general course of the 
shore line is much curved, either outwardly or inwardly, 
the boundary lines within which the riparian owner is re- 
quired to confine himself in reaching the navigable water 
61 Northern Pine Land Co. v. 


Bigelow, 84 Wis. 157, 54 N. W. 
496, 21 L. R. A. 776; ante, § 257. 
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must necessarily be either divergent or convergent, accord- 
ing as the navigable water line is longer or shorter than 
the shore line.” In general the court followed the rule 
that the frontage of each riparian owner on the line of 
navigability should be divided in proportion to his frontage 
on the shore, and if there are deep indentations and sharp 
projections in either the shore-line or the navigable water- 
line, the general trend of such lines should be taken in 
determining their length. 


§ 305. Division of bed of round lake.—Courts have had 
some difficult questions to solve with reference to the divi- 
sion of the bed of dried up lakes, between the various 
riparian owners.®2 So also, with reference to the beds of 
dried up streams. The shape of the particular body of 
water, whether round or long; whether the shore-line be 
regular or irregular; whether the bed gradually slopes to 
one central point as the deepest place in the lake; or 
whether there may be several places in the bed thereof 
last to dry up, thus forming independent bodies of water 
as the waters recede, are points which courts will consider 
in making an “equitable division” of the bed. As usual 
courts do not agree on the best method to pursue in: a 
given case. The object to be sought always is to divide 
the bed as to equitably give to each owner of shore his 
rightful part of the made land or dried up bed. There are 
many interesting cases and some of them subject to criti- 
cism, as one might think, because they apparently fail to 
accomplish the object sought. 

As an illustration of the different views of courts we cite 
the case of Scheifert v. Briegel decided by the Minnesota 
court.®? In that case the lower court held to one view and 
the appellate court to another. The diagrams which illus- 
trate the two positions taken are here reproduced substan- 
tially. Figs. 77 and 78. Fig. 77 represents the result of 
the division made by the lower court and Fig. 78 the sug- 
gestions made by the Supreme Court. While the appellate 


52 See ante, § 276, post, § 328. 125, 96 N. W. 44, 638.L. R. A. 296, 
53 Scheifert v. Briegel, 90 Minn. 101 Am. St. 399. 
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court does not finally decide Fig. 78 to be the correct divi- 
sion yet it suggests something along that line. With all 
due respect to the latter body we are inclined to agree with 
the court below. To our mind it is more equitable, all 
things considered, and more practical. Still there are some 
excellent suggestions made by the higher court. 

The body of water originally and at the time of the 
government survey covered parts of several sections, 
namely, sections 17, 18, 19 and 20, township 112, range 31, 


Fig. 77 


and sections 12 and 13, township 112, range 32. There- 
after the lake dried up and left several hundred acres of 
land to be divided among the several riparian owners. It 
will be seen by an examination of the diagrams that the 
body of water originally was nearly round though there 
were several deep indentations and sharp projections. It 
was these indentations and projections which perplexed the 
surveyors and the courts. We quote from the opinion: 
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“The trial court divided the land in accordance with the 
plat (Fig. 77), and for the purpose of division established 
three central points, C, D, and E, connecting them with 
center lines, marked upon the plat (1CL, 2CL, and 3CL). 
Having established these center points and center lines, the 
’ court divided the land among the several owners by extend- 
ing the side lines of the several tracts from the point where 


they crossed the meander line to points (C, D, and E), and 
to points on the center lines as indicated on the plat.’’54 
While the Supreme Court does not undertake to decide 
the question finally according to Fig. 78, it does suggest if 
the facts are as that court understands them to be the 
division as suggested in that figure might be made by the 


54 Seheifert v. Briegel, 90 Minn. 
125, 96 N. W. 44, 68 L. R. A. 296, 
101 Am. St. 399. 
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trial court on a second trial. The court says: “We have 
attempted only to lay down certain principles which may 
be applied in case the facts shall prove to be as we have 
assumed them to be. Upon a new trial evidence should be 
taken as to the history of the lake, and the division worked 
out as near as may be in accordance with the principles 
herein defined.’’55 

There are several things we desire to criticise about the 
suggestions contained in Fig. 78. First, the boundary 
between lot 4, section 17, and lot 10, section 18, insofar as 
the “made land” is concerned, is found by drawing a line 
from the point where the boundary line between the original 
lots intersects the quarter-line east and west, to the center 
of the lake, C. While this makes a fairly equitable division 
yet it leaves the boundary line between the two lots irregular 
and in a way unsatisfactory. The same may be said of 
lots 10 and 11 in section 19, and lots 1 and 2 in section 20. 
The latter is not so bad as the others and would not be 
subject to much criticism. Again lot 1 in section 138, and 
lots 11, 12 and 14, in section 12, are real problems. This 
is indicated by an examination of both figures. In Fig. 78 
the point D is taken to be the center of the bay and lines 
are run from such center to the point where the boundary 
lines intersect the original margin of the lake. This leaves 
an irregular tract, A D B C, which is not apportioned to 
any lot or lots. The court suggests that this irregular 
tract of land, less the sharp projection at O, be divided 
between lots °1, 12 and 14, “according to their acreage.” 
This might be equitable and still quite unsatisfactory. In 
fact, any division that may be made will not suit every- 
body. It would seem to the author, however, that some- 
thing along the line of Fig. 77 would be more satisfactory 
as a whole. 

We have omitted the acreages and distances in the dia- 
grams as unnecessary in the illustrations. The diagrams 

55 Scheifert v. Briegel, 90 Minn. 
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represent the distances fairly, correct. The irregular line, 
“M L,” represents the original meander line. The lake is 
now dry. There was no evidence given at the trial as to 
how the points C, D, and E, Fig. 77, were fixed. Nor was 
there any evidence as to where the center of the lake was 
or where the deepest part was located. Nor was there any 
evidence as to whether or not the bed had a gradual slope 
to a common point approximately in the center or whether 
there were several deep places in the bed, forming indi- 
vidual lakes as the waters receded. It is also true that if 
partitioned according to Fig. 77, lot 11 in section 18, and 
lot 10 in section 19, would have a disproportionate part of 
the bed of the lake and this ought to be avoided if possible. 
On the whole we like the general idea in Fig. 1, and prefer 
it to Fig. 78. 


§ 306. Division of dock privileges distinguished between 
division of bed of lake.—It seems that some of the cases 
make a distinction between the division of dock privileges 
between adjacent owners of water-front and the division 
of the dried up body of water. This may well be. In the 
case of the division of a line between adjacent wharves, 
the main question is to divide the line of navigability 
between the adjacent owners of shore so as to make an 
equitable division thereof. The line of division of dock 
privileges may or may not be in the same place as the 
division line for dry bed of lake, depending on circum- 
stances. The Michigan court, in the case of Jones v. Lee,*¢ 
says with reference to this matter: ‘But as this lake is 
navigable and large, the riparian rights (which for all 
valuable purposes of a possessory nature, must be confined 
with reference to the paramount rights of navigation) 
depend on those principles which apply where immediate 
dependence on the filum aquae is impracticable. This was 
fully recognized in Rice v. Ruddiman,5? and Lincoln v. 


56 ones v. Lee, 77 Mich. 35, 48 57 Rice v. Ruddiman, 10 Mich. 
N. W. 855. 125. 
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Davis.°8 The chief value of riparian rights, in such case, 
must refer to the access to navigation and use with refer- 
ence to it of the space near the shore, and not to the area 
of deep water which can not be apportioned, as was indi- 
cated in those cases and others here and elsewhere.” 


For an excellent illustration of the manner of dividing 
the line of navigable water in a large bay between shore 
proprietors, the reader is referred to the case of Northern 
Pine Land Co. v. Bigelow.5® That case is fully discussed 
in section 257. We think the rule there laid down is sound, 
equitable and practicable. Had the problem there been 
the division of the bed of a former lake, now left dry by 
the recession of the waters, a different problem would be 
presented, and hence a different method of division might 
be required in order to equitably divide such bed between 
the various riparian owners. In any event it is largely a 
question of the equities in the particular case. The general 
principles might be the same and still the court would be 
justified in a slight deviation in the wording of the decree, 
depending on the purpose sought. 


§ 307. State owns the beds of navigable streams and 
lakes.—In some states it is held that the state owns the 
beds of both lakes and streams that are navigable, as we 
have already seen. In other states it is held that the 
riparian owner owns to the center of the stream subject 
to the public rights therein. Unless otherwise provided by 
articles of admission as a state, the state. owns the beds 
of navigable lakes and rivers within its borders.*® And 
the right of the state in the shores of lakes and rivers may 
be granted to private individuals.*: And under the laws 
of the United States a grant of land bordering on navigable 


58 Lincoln v. Davis, 53 Mich. 60 Shively v. Bowlby, 152 U. S. 
375, 19 N. W. 103, 51 Am. Rep. 1, 38 L. ed. 331, 14 Sup. Ct. 548; 
116. United States v. Ashton, 170 Fed. 

59 Northern Pine Land Co. v. 509. 
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waters carries title to ordinary high-water mark.®? And 
it is said: ‘Upon the question of how far title extends of 
the owner of lands bounded on a river actually navigable, 
but above the ebb and flow of the tide, there is diversity 
in the laws of the different states; but the prevailing doc- 
trine now is that he does not, as in England, own to the 
thread of the stream.”’®? There are, however, very re- 
spectable authorities on both sides of this question; Illinois 
and Wisconsin hold that the riparian owner of the shore 
owns the bed of the stream or lake subject to the right of 
the public to use the same.*¢ But see the rule in Illinois 
and other states.65 And the rights of riparian owners are 
governed by the laws of the state in which the land is 
situated.®® 


§ 308. Meander line established by gross fraud or mis- 
take.—It will be found that occasionally, the meander line 
was established by the government surveyor fraudulently 
or by mistake in a place other than the shore-line of the 
body of water, and it is said that where a meander line is 
established so far from the shore-line as to indicate gross 
error or fraud and the government has done nothing to 
part with its title to the unsurveyed land, it may cause a 
resurvey of the same and dispose of it as government land. 
In the case of Barringer v. Davis, the unsurveyed land was 
held to be a part of the original grant.67 Referring to 
Fig. 79, the diagram represents a part of section 27-97-35, | 
surveyed in the year 1857. The east half of the section is 
fractional. The original survey and plat showed the 
meander line of a lake to be as marked on the diagram, 
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“meander line,” and gave lots 1, 2, 3 and 4. This line was 
never, in fact, the real shore-line. The actual shore-line is 
represented on the diagram as, “actual shore-line,” thus 
leaving a large amount of land between the old and new 
lines. Upon application and many years subsequent to the 


— 


Meander Line 
Lake 


Trumble 


original survey, the government made a resurvey of the 
section with the result as indicated on the plan. The 
resurvey was platted, showing additional lots 5, 6 and 7, 
and the new meander line, marked on the diagram as 
“actual shore-line.” The controversy was as to that part 
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of the land marked “ot 5.” This was claimed by the owner 
of lots 1 and 2, and also by a party who secured a patent 
from the government after the resurvey. It was held that 
the original patentee, under the “peculiar” circumstances 
of the case, took the land to the lake shore. The court, 
on page 427, says: “The meander line is not established 
as a boundary, but a line drawn from a point to a point 
along the shore, disregarding its minor sinuosities and is 
used, not to mark the limits of the tract of land adjacent 
thereto, but simply as a basis from which to measure such 
tract and determine the number of acres for which the 
government will demand payment, and when payment for 
such acreage is made, the title of the purchaser extends 
to the water’s edge, even though in places there be small 
unmeasured tracts lying outside of the meander line.’’®§ 
In Barringer v. Davis, at page 428, the court further says: 
“This rule is subject to the exception that if by a mistake 
or fraud in the survey, a meander line be run where no lake 
or stream calling for such expedient exists, or if it be estab- 
lished at such excessive distance from the actual shore as 
to leave between its course and the shore an excess of 
unsurveyed land so great as to clearly and palpably indicate 
fraud or mistake in the survey, then the courts will, for 
equitable reasons, treat the meander line as a boundary.’’®? 
And it is conceded that the government may, in such case, 
order a resurvey of such land.7° So, too, we find in the 
Barringer case at page 428, “And where such mistake has 
occurred, and the United States has not in any way parted 
with its rights to the land so left unsurveyed, the proper 
department of the government may cause the survey to be 
made and dispose of such tracts as portions of the public 
domain. But where the United States has parted with its 


68 Cases cited by the court were 69 Barringer v. Davis, 141 Iowa 
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meier, 7 Wall. (74 U. S.) 272, 19 70 Mitchell v. Smale, 140 U. S. 
L. ed. 74; Hardin v. Jordan, 140 406, 85 L. ed. 442, 11 Sup. Ct. 819, 
U.S. 371, 35 L. ed. 428,11 Sup. Ct. 840. 
808; Everson v. Waseca, 44 Minn. 
247, 46 N. W. 405. 
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title, a new survey can have no effect upon the rights of 
those holding under prior grants or patents.” We might 
suggest that the reading of the original grant in the Bar- 
ringer case clearly showed an intention to transfer all of 
its rights to the water-line.7! 


§ 309. Division of cove flats.—The division of cove flats 
is subject to the same general rule as applies to the division 
of accretion, and the owners of land bordering on a cove, 
where the sea ebbs and flows, who are entitled, under the 
colony ordinance of 1641, to the adjoining flats “to the 
low-water mark,” can not always claim the flats in the 
direction of the exterior lines of their respective uplands, 
_but only in the direction toward low-water mark from the 
two corners of the upland at high-water mark so as to 
include a piece of the flats which would be at the mouth in 
proportion to the width of the lot at high-water mark.72 In 
other words the boundary line of low-water mark must be 
divided between the several riparian owners in proportion to 
their respective holdings at high-water mark. This is sup- 
posed to make an equitable division of the flats. For instance 
if the length of the line of low-water mark is one hundred 
rods and the length of the line of high-water mark is two 
hundred rods, then each owner would be entitled to one-half 
of the width of his high-water mark holding. If the water 
should permanently settle away and the flats become per- 
manently dry the division would be made in like manner. 

In order that the reader get a clear understanding of the 
meaning, we have drawn two diagrams, illustrating a cove, 
with high-water mark and low-water mark borders. See 
Figs. 80 and 81. The line AB represents the border of 
low-water mark and ACB represents the border of high- 
water mark. There are several lots represented thereon 
which, we will suppose, are owned by as many persons. 
For convenience we will assume the length of low-water 
mark to be two thousand feet and the length of high-water 


71 Barringer v. Davis,,141 Iowa 72 Rust v. Boston Mill Corp., 6 
419, 120 N. W. 65. Pick. (23 Mass.) 158. 
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mark to be four thousand feet. According to the doctrine 
laid down the division lines between the several owners 
will take the directions given on the two figures depending 
on the locations of the lots. The Rust case is one of the 
early cases decided in this country and it has been fre- 
quently cited by the courts as laying down proper rules 
for the division of shore-line privileges, dock lines boundar- 
ies, division of alluvium, and of the beds of lakes left bare 
by the recession of the waters. 


A modification of this rule is found in the case of Walker 
v. Boston & M. R. Co., 3 Cush. (57 Mass.) 1, where it is 
said: ‘“‘Where a cove, inlet, or estuary, is so irregular and 
varies in outline, and so traversed by crooked and meander- 
ing creeks and channels, from which the sea does not ebb, 
that, in dividing the flats therein, among conterminous pro- 
prietors, it is impossible to apply any of the rules, which 
have been applied in other cases; the most that can be done 
is to take the Colonial Ordinance of 1641, and apply it 
according to its true spirit, and, by as near an approxima- 
tion as practicable to the rules which have been judicially 
established, to lay down such a line of division, as to give 
each riparian proprietor his fair and equal share.” And 
the same case lays down the rule: “A natural-channel or 
ereek, in which the sea does not ebb, is a boundary to a 
claim of flats in that direction.” And further discussing « 
the question we find the court saying: ‘‘on the estuary of a 
river, or arm of the sea, through which there is a channel, 
the lines of flats will ordinarily run towards such channel, 
and in the most direct course.”7? In line with these sug- 
gestions the court will receive evidence of the locations of 
channels or currents in waters covering flats to the end that 
a proper division of such flats may be made.74 

And on the question of making a further division of that 
part of the flats lying without the mouth of the cove, the 
court, at page 25 says: “We see no reason why, upon the 


73 Walker v. Boston & M. R. 74 Walker v. Boston & M. R. 
Co., 3 Cush. (57 Mass.) 1. Co., 8 Cush. (57 Mass.) 1. 
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same principle of giving an equal division, these same pro- 
portions should not widen and spread in proportion, below 
the mouth of the cove, to low-water mark.” And the court 
adds: “This mode of ascertaining the extent of the peti- 
tioner’s flats may be liable to objections; we know no mode 
of dividing flats, which would be free from objections.’’75 


Referring to Fig, 82, the line AB represents high-water 
mark; CD the shortest distance across the mouth of the 
cove; BCFE one channel; ADE another channel. The 
plaintiff owned the lots marked, “Walker,” of which GH 
was the shore-line. The question was as to how to divide 
the flats so as to give the plaintiff his proportionate share. 
It was held that GHIJ was the proper division of that part 
of the cove between the mouth and the upland to be parted 
off to the plaintiff. Held, also, that GHKL was an improper 
division. The court also states that Walker could have 
further division of the flats without the mouth of the cove 
by dividing line CFE in proportion to line DC, giving him 
an amount proportioned to IJ. He would be entitled to the 
additional tract, IJFO. It is evident from the cases which 
have been reported and digested that, in many cases, no 
set rule can be applied for the division of flats or alluvium 
among riparian owners. The surveyor and lawyer must 
exercise their best judgments in devising an equitable 
method under the particular circumstances of the case. All 
of the evidence must be considered. The great mass of 
the cases, the object of which is to find the proper division 
of flats, generally speaking, are simple, and easily suggest 
to the student the manner of so dividing such flats to the 
end that equity be done between the several owners. How- 
ever, occasionally, as will be observed in the Walker case, 
the problem submitted was somewhat complex. It is ex- 
pected that the student will be able, in most cases, to solve 
the problem by following suggestions herein. 


75 Walker v. Boston & M. R. 
Co., :3 Cush. (57.Mass.)..1. 
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§ 310. Rules for division of shore-line—As already 
suggested in this chapter some of the courts have under- 
taken to formulate rules for the division of shore-line 
rights and accretion privileges. The Massachusetts court 
has laid down the following rule for the division of shore- 
lines: First, The dividing lines are generally to be drawn 


rife betele: 


in the most direct course from high-water mark toward low- 
water mark. Second, Where it is practicable, each pro- 
prietor is entitled to the flats in front of his upland of the 
same width at low-water mark as at high-water mark. 
Third, Which is perhaps the fundamental rule, underlying 
and controlling all others, the flats are to be so divided as 
to give to each parcel a width at its outer or seaward end 
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proportional to that which it has at high-water mark.7é 
And the court in that case speaking through Gray, J., 
says at page 86: “The appropriate mode of division is to 
give to each proprietor a front line at extreme low-water 
mark proportionate in length to his shore-line at ordinary 
high-water mark and to run the division lines of the flats 
straight from high-water mark.” 

Referring to Fig. 83, the court, in the Wonson case, held 
the proper division to be made is as therein indicated. 
X, A, B, C, Y represents high-water mark: HDEFG repre- 
sents extreme low-water mark; HY is a mean between the 
flats in this cove and the one to the right, and GX a mean 
between the flats of the cove at bar and the one to the left. 
The division lines were ordered run to points on the line 
of extreme low-water mark in proportion to the shore-line 
of each proprietor at high-water mark. AF, BE and CD 
represent the divisional lines. The point F was fixed by 
proportion as follows: GF : AX :: GFEDH : XABCY. 
Similarly were the points E and D fixed. This gives to 
each riparian owner an equitable portion of the “extreme 
low-water mark” line. That is in such proportion as the 
whole line of low-water mark bears to the whole line of 
high-water mark. 


§ 311. Irregular lines.—Bellows, J., in a New Hampshire 
case for a division of accretion lays down this rule: ‘Give 
to each shore owner a share of the new shore-line in pro- 
portion to what he held in the old shore-line and complete 
the division of the land by running a line from the boundary 
between the parties on the old shore to the point thus 
ascertained on the new.”7? This is the general rule, as we 
have seen and applicable to most of the cases, except where 
there are many deep indentations and projections along the 
shore-lines. Where there are many deep indentations and 
projections so that the original shore-line be irregular it 


76 Wonson v. Wonson, 14 Allen ft! Batchelder v. a Va 51 N. 
(96 Mass.) 71. 496, 12 Am. Rep. 
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would be inequitable and impracticable to measure the whole 
shore-line. In such cases the courts have quite generally 
laid down the rule of fixing points on the headlands along 
the shore and measuring in a direct line between such 
points.7§ And the courts say that the dominant “rule is that 
each must have his due proportion of the line bounding 
navigability and a course of access to it from the shore 
exclusive of every other owner, and that all rules for appor- 
tionment or division are subject to such modification as may 
be necessary to accomplish substantially this result.”7° The 
plaintiff in the case just cited claimed the defendant had so 
used his own premises, meaning docks and approaches to 
navigable waters, that it had interfered with the rights of 
the plaintiff in transporting freight over parts of the bay 
in question. The court found, however, that the defendant 
had not in any way interfered with the plaintiff in transport- 
ing lumber and other freight from his pier to the line of navi- 
gation. The student would do well in studying the situation 
and to examine the map used by the court in the trial of 
the cause of Thomas v. Ashland, S. & I. R. L. R. Co., which 
is printed therein. In discussing the case the court referred 
to the Bigelow case and said: “The rule there stated is to 
the effect that every shore owner, as against other owners, 
is entitled to his proportion of the line bounding navigable 
water for contact with navigation, and to a direct course 
over intervening shallows to construct piers or other struc- 
tures connecting the shore with such navigable line; that, 
when the irregularities or curvature of the shore are such 
that lines can not be drawn at right angles to the shore 
to accomplish this, then the whole cove is to be treated 
as a unit of the shore line by drawing such vertical lines 
from its two boundary points or headlands to the line of 


ae? Northern Pine Land Co. v. above cases, to the end that the 
Bigelow, 84 Wis. 157, 54 N. W. reasons given for the solution of a 
496, 21 L. R. A. 776; Thomas v. particular problem, in any one 
Ashland, 8. & I. R. L. R. Co. 122 case, may be well grounded. 
Wis. 519, 100 N. W. 998, 106 Am. 7 Thomas v. Ashland, S. & I. 
St. 1000. It would be well for R. L. R. Co., 122 Wis. 519, 100 
the student to read both of the N. W. 998, 106 Am. St. 1000. 
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navigability, and then apportioning the whole intervening 
boundary line of navigable water to the whole shore line 
of the cove between such headlands, and by drawing straight 
lines from the two termini of navigable water line to the 
respective termini of shore line pertaining to each owner.” 


§ 312. Islands.—In the event an island is formed by 
accretion in the middle of a stream and an inquiry arises 
as to whom the island belongs, circumstances will determine 
the division to be made. Ordinarily in nonnavigable, and, 
in many cases of navigable streams, the riparian owner 
owns to the central thread of the main channel. ‘“Unsur- 
veyed islands in navigable rivers * * * are presumed 
to be appurtenant to the surveyed land near by, within the 
limits of which they fall as regards riparian rights, and, 
nothing appearing to the contrary, such an unsurveyed 
island is presumed to pass with a conveyance of the surveyed 
land to which it is so appurtenant.”8° If the island be formed 
in the ‘‘thread of the stream,” and different people own the 
opposite banks, such island will be divided between the 
riparian owners on opposite banks of the stream. If the 
thread of the stream, prolonged, passed through the center 
of the island, then such line will determine such boundary 
division. And it is said in a Massachusetts case that ““When 
an island is so formed in the bed of a river as to divide the 
channel and form partly on each side of the channel of the 
river, if the land on the opposite sides of the river belongs 
to different proprietors, the island will be divided according 
to the original thread of the river between them.”8! This 
is so, only when the island is in the thread of the stream. 
Should the island be formed wholly on one side of the 
stream, that is between the thread and one shore, then it 
will belong to the riparian owner on that side of the shore. 
This is on the theory that the riparian owners on each side 
own to the center or thread of the stream. 


80 Franzini v. Layland, 120 Wis. 81 Deerfield v. Arms, 17 Pick. 
72, 97 N. W. 499. (34 Mass.) 41, 28 Am. Dec. 276. 
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§ 313. Straight lines—Where the high-water line is 
substantially a straight line, a riparian proprietor’s bound- 
ary lines should be extended at right angles with such shore- 
line; but where the line of high-water mark is not straight, 
the extension of shore-front must be divided proportionally 
among the riparian owners.’2 On principle, these distinc- 


tions are sound. 


§ 314. Division by shortest distance to stream.—Some 
jurisdictions have established a rule for finding the division 
line between two adjoining riparian owners by drawing a 
line from the. point of division at the water’s edge to the 
center of the stream at the shortest distance. This method 
is subject to criticism and is not to be recommended as it 
sometimes works out very inequitably. As an illustration 
of the method the reader is referred to the case of Newton 
v. Eddy.8* Referring to Fig. 84, it will be noted that B 
represents the location of a butternut tree at the corner of 
the lands of the plaintiff and defendant. BC represents 

. the shore of the creek as it formerly ran at the time that 
corner was established. The creek had changed its course 
by washing away the banks and at the time of the litigation 
ran as indicated on the diagram. Point A is the point in 
the middle of the stream nearest to the corner B and before 
the creek changed, under the law of that state, was the 
corner between the lands of the plaintiff and defendant. 


82 Delaware, L. & W. R. Co. vy. portion of the shore. If, there- 


Hannon, 87 N. J. L. 276. 

83 Newton v. Eddy, 23 Vt. 319. 
Reading in this case in the opinion 
of Redfield, J., we find: “I should 
myself have preferred a some- 
what different rule,—one which 
should have divided the land made 
by accretion between the parties, 
according to the general rule of 
the civil and common law in re- 
gard to alluvion formed by grad- 
ual accretion, I understand that 
rule to be, to give, as nearly as 
can well be done, to each pro- 
prietor, that portion of the allu- 
vion, which is formed upon his 


fore, alluvion were forming upon 
the shore of a stream, belonging 
to different proprietors, we should 
expect that it would naturaly fall, 
in some proportion, either equal, 
or unequal, to both proprietors.” 

In the opinion of the author, 
Justice Redfield was right and the 
Referee, who tried the case, was 
in some way misled. The argu- 
ment made by the learned justice 
was one advanced by the majority 
of the court and not his own. We 


criticized this decision in the first ~ 


edition of this work and we be- 
lieve properly. 
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After the creek had changed its course a dispute arose 
between plaintiff and defendant over the ownership of the 
alluvium marked “O.” Both parties claimed that strip. 
Under the rule in that state, point G becomes the common 
corner of the lands of plaintiff and defendant, or the center 
of the stream at the nearest point to the butternut tree at 
the marked corner. And the boundary between plaintiff’s 
and defendant’s lands, after the change of the stream, is 
GB and BD. Thus the defendant owns alluvium resting 
on land formerly owned by plaintiff. This is unjust and 


Defendant's Land 


Fig. 84 


the principle is criticised sharply by Redfield, J., who dis- 
sents from the majority opinion of the court. Held defend- 
ant owned the alluvial ‘“O.” Of course he would also own 
the alluvium lying east of his lands. 

The court lays down the rule in the Eddy case: ‘Where 
there are adjoining proprietors of land upon the same side 
of the stream of water, and they are each bounded upon 
the stream, and the corner between them, upon the stream, 
is indicated by a fixed monument upon the bank of the 
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stream, the true corner is at that point in the center of the 
stream, which is nearest the monument, and its direction 
from the monument will be changed by the changes of the 
course of the stream.’’84 

The case of Blodgett & Davis Lbr. Co. v. Peters,®> lays 
down a modification of the “cove rule,” and is yet governed 
by it. The plaintiff and defendant were owners of land on 
Green Bay. Both owned sawmills located on their re- 
spective lots. Both had built wharves several hundred feet 
into the bay to navigable water. Plaintiff claimed defendant 
had built his wharf too far to the north. Action to restrain 
him from continuing with the building thereof was brought. 
The line DC, Fig. 85, is the boundary between their lots 
on the upland. A and B are headlands. FJ is the line of 
navigability. It is required to run CE, the proper division 
line between the rights of the parties to the shallow waters 


to the line of navigation. 


84 Newton v. Eddy, 23 Vt. 319. 

Referring to the case of Hub- 
bard v. Manwell, 60 Vt. 235, 14 
Atl. 693, 6 Am. St. 110, the court 
said: “When alluvion is formed 
on lands bordering on an unnav- 
igable river, owned by contermin- 
ous proprietors, the rule for distri- 
bution of the accretions is to ex- 
tend the side lines of each owner 
to the nearest river bank, giving 
to each the alluvial deposits in 
front of his own land, especially if 
equitable.” See Fig. 71, ante, 
§ 282. 

85 Blodgett & Davis Lbr. Co. v. 
Peters, 87 Mich. 498, 49 N. W. 
Sit 245 Ame St. 175: 

“Based upon this assumption 
[i. e., as to division of accre- 
tion], the proper rule to be ap- 
plied is that laid down in Wonson 
v. Wonson, 14 Allen 71; and in 
following this rule we direct the 
following method to be observed, 
namely: First. Turn right angles 
to the shore-lines from stations 
5 and 6 and 6 and 7, at 6 on the 
east side thereof. Bisect the angle 


The case was tried before the 


thus made, and produce a line 
from the point of intersection to 
navigable water; say to water 15 
feet in depth, that is navigable. 
Second. Turn right angles to the 
shore-lines from stations 11 and 
12 and 12 and 18, on the east side 
thereof, at 12. Bisect the angle 
formed by these lines, and produce 
a line from the point of intersec- 
tion to navigable water, 15 feet in 
depth. The points thus reached 
upon these lines may be considered 
the headlands of the cove, between 
which draw a line upon the gen- 
eral course of navigable water of 
the depth of 15 feet, and divide 
this line of navigable water into 
as many parts as there are feet 
on the shore-line between stations 
6 and 12, and give to the com- 
plainant and defendants their 
proportionate share, according to 
their ownership of the shore-line, 
and divide their proprietorship 
by straight lines running from the 
shore to the line of navigability.” 
See Fig. 85. 
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lower court and an appeal from the decision taken. Cause 
reversed with instructions to run division line as herein set 
forth. Erect IA perpendicular to shore-line to the left of 
A at A. Erect AK perpendicular to shore-line to right of 
Aat A. Bisect the angle and run AF to line of navigation.. 
Erect LB perpendicular to shore-line to the left of B at B. 
Erect BM perpendicular to shore-line to the right of B at B. 
Bisect the angle and run BJ to line of navigation. FJ is 
the line of navigation to be divided between plaintiff, defend- 
ant, and one O. The upper court instructed the lower court 
to cause the shore-line from A to B to be measured; like- 
wise the line of navigation FJ to be measured; also to 
measure AC, the shore-line of plaintiff, and CH, the shore- 
line of defendant. Then give to each party a proportional 
number of feet on the line of navigation, measured from F 
toward J. Thus giving to each proportional distance based 
on the number of feet of shore owned by him. Fig. 85. 


§ 315. Accretion—Revulsion—Reliction.—It is essential 
that the professions be able to determine whether the 
changed condition of a stream or water-front results in 
accretion, reliction, or revulsion. To determine this ques- 
tion it is necessary to resort to extrinsic evidence. The 
history of the change must be known. It has been said, as 
applied to accretion, “Gradual and imperceptible change” 
means, “though the witnesses may see from time to time 
that progress has been made, they could not perceive it 
while the progress was going on.’’8® Avulsion or revulsion 
‘must be sudden and perceptible.87 “It is equally well settled, 
that where a stream, which is a boundary, from any cause 
suddenly abandons its old and seeks a new bed, such change 
of channel works no change of boundary; and that the 
boundary remains as it was, in the centre of the old channel, 


86 St. Clair County v. Lovings- v. Iowa, 143.U. S. 359, 36 L. ed. 
ton, 23} Wall. (90 U. 8.) 46, 23 186, 12 Sup. Ct. 396. 
L. ed. 59; Jefferis v. East Omaha 87 Bouvier’s Dictionary, “Avul- 
Land Co., 184 U. S. 178, 838 I. ed. sion.” 
872, 10 Sup. Ct. 518; Nebraska 
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although no water may be flowing therein. This sudden and 
rapid change of channel is termed, in the law, avulsion.”8s 
These different terms apply to streams, navigable and non- 
navigable alike and, in the absence of treaty regulations, 
apply as between boundaries between different states and 
nations.89 And it has been held that where an island was 
formed in a river, the water running on both sides of it 
and which thereafter receded from that part of the bed of 
the river lying between the island and the main shore, such 
recession did not change the title to the soil in the island as 
it was not of gradual and imperceptible change. Prac- 
tically the change was sudden and resulted in avulsion. 
Some confusion among the authorities is apparent by reason 
of the failure of the courts to distinguish between avulsion 
and accretion. In a case where plaintiff and defendant 
were riparian owners on opposite banks of a river, and 
situated in the river were three small islands so that the 
waters in the river divided as they flowed along past the 
islands, it was held that the islands should be divided 
between the two riparian owners.°! 


In streams not navigable, the riparian proprietors own 
to the middle thread of the stream, unless, by necessary 
construction of their grants, their boundaries are restricted. 
In such a case an island formed belongs to the owner of 
that part of the bed of the river upon which it rests. If it 
lies wholly upon one side of the middle line of the stream, 
it belongs wholly to the owner of the land on that side. 
If the middle thread intersects the island, each riparian 
owner is entitled to the part upon his side of the line. The 
line is determined by ascertaining the middle thread of the 


88 Nebraska v. Iowa, 143 U. S. 
359, 36 L. ed. 186, 12 Sup. Ct. 
396. 

89 Denny v. Cotton, 3 Tex. Civ. 
App. 684, 22 S. W. 122. 

90 It will be noted that the basis 
of the decision of the court in 
Victoria v. Schott, 9 Tex. Civ. 
App. 332, 29 S. W. 681, as given 


in the text was the sudden change 
of the water or receding thereof. 
The court said: “If the middle 
thread of the stream intersects 
the island, each riparian owner 
is entitled to the part upon his 
side of the line.” 
91 Strange v. Spalding, 17 Ky. 

14,1805, 29.)S. W.i137. 
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river, as it was just before the formation of the island.°? 
But where a part of a fractional section bordering on a 
river was wholly washed away by the current and there- 
after accretion formed to an island in the river opposite the 
fractional section and gradually toward and extended with- 
in the borders of the fractional section, but did not connect 
with the shore-line, it was held that the owner of the 
fractional section had no title to any part of the island 
so formed. 


§ 316. Rights on navigable and nonnavigable waters.— 
Shore owners on meandered lakes, navigable or nonnavig- 
able, take only to the water’s edge in Illinois. In the event 
the lake dries up they follow the water, or if there is an 
accretion to the shore such owner owns the accretion. In 
order that the owner may continue to the water’s edge the 
growth or the recession must be of slow and imperceptible 
means. Furthermore the accretion must have attached 
to the shore of the owners, otherwise it would either belong 


to the state or the private owner of the shore. 


92 Hopkins’ Academy v. Dickin- 
son, 9 Cush. (63 Mass.) 544; Buse 
v. Russell, 86 Mo. 209. 

“A riparian owner who claims to 
have obtained title to certain is- 
lands in a river by deed does 
not lose title thereto to another 
claimant who has hauled and sold 
gravel from them for the prescrip- 
tive period when such islands were 
submerged for the greater part of 
each year, such temporary posses- 
sion and use, under the circum- 
stances, not being adverse to the 
real title holder, if his deed covers 
the disputed islands, notwith- 
standing the fact that such pos- 
session was all that the adverse 
claimant was capable of making.” 
Strange v. Spalding, 17 Ky. App. 
305, 29 S. W. 187. 

93“Tt is well settled in this 
state, by an unbroken line of 
decisions, that a riparian propri- 
etor on a navigable stream only 
owns to the water’s edge. Cooley 


In Con- 


v. Golden, 117 Mo. 38, 23 S. W. 
100; Naylor v. Cox, 114 Mo. 2382, 
21 S. W. 589; Rees v. McDaniel, 
115. Mo. 145,21 S.. W. 913; St. 
Louis Ko & Na Weeks Goray.ust. 
Louis Union Stock-Yards Co., 120 
Mo. 541, 25 S. W. 399; Benson v. 
Morrow, 61 Mo. 345. When a 
riparian owner becomes the owner 
of land, he acquires, as incident 
thereto, without price, whatever 
may be added to it by gradual and 
imperceptible accretion, while, at 
the same time, he assumes the 
risk of losing it all by its being 
gradually washed away by the 
waters of the river; but his line 
always remains at the water’s 
edge, wherever that may be.” Cox 
v. Arnold, 129 Mo. 337, 31 S. W. 
592, 50 Am. St. 450. 

94 Hammond y. Shepard, 186 
Ill. 235, 57 N. H. 867, 78 Am. St. 
274. 

“Tf the alteration takes place 
suddenly and sensibly, the owner- 
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necticut the owner of land bordering on a river, if non- 
navigable, owns to the middle of the bed, and, if navigable, 
to high-water mark. The line of boundary changes where 
the change is slow and imperceptible. And the boundary 
lines between riparian owners, in case of nonnavigable 
streams run to the center line of the stream and at right 
angle to such center line. In case of navigable streams 
the boundary runs only to low-water mark but at right 
angles to the center of the stream.®® It is the rule that 
land separated from the body of water, even by the smallest 
strip of land, does not carry riparian rights and it has been 
held in Iowa and several other jurisdictions that accretion 
separated from the owner’s land by a highway will not 
belong to the owner of land on the opposite side of the 
highway but will be the property of the public.9* In fact, 
any separation of claimant’s land from the accretion by the 
land of another precludes his right to the accretion. And 
it is said that where the boundary of a tract of land is by 
metes and bounds and not along a river which was near 
by, the tract is not riparian, and the owner does not go to 


ship remains according to former 
bounds; but if it is made grad- 
ually and imperceptibly, the dere- 
lict or dry land belongs to the 
riparian owner from whose shore 
or bank the water has so receded.” 
Warren v. Chambers, 25 Ark. 120, 
91 Am. Dec. 5388, 4 Am. Rep. 23. 
See also Banks v. Ogden, 2 Wall. 
(69 U.S.) 57, 17 L. ed. 818. 

95In Welles v. Bailey, 55 Conn. 
292, 10 Atl. 565, 3 Am. St. 48, 
the court said: “If a particular 
tract was entirely cut off from a 
river by an intervening tract, and 
that intervening tract should be 
gradually washed away until the 
remoter tract was reached by the 
river, the latter tract would be- 
come riparian as much as if it 
had been originally such. This 
follows necessarily from the or- 
dinary application of the prin- 
ciple. All original lines sub- 
merged by the river have ceased 


to exist; the river is itself a nat- 
ural boundary, and every chang- 
ing condition of the river in rela- 
tion to adjoining lands is treated 
as a natural relation, and is not 
affected in any manner by the 
relations of the river and the land 
at any former period. If after 
washing away. the intervening lot 
it should encroach upon the re- 
moter lot, and should then begin 
to change its movement in the 
other direction, gradually restor- 
ing what it had taken from the 
intervening lot, the whole, by the 
law of accretion, would belong to 
the remoter but now proximate 
lot. Having become riparian, it 
has all riparian rights.” 

96 Cook v. Burlington, 30 Iowa 
94, 6 Am. Rep. 649; St. Louis v. 
Missouri Pac. R. Co., 114 Mo. 18, 
21 S. W. 202; Sweringen v. St. 
Louis, 151 Mo. 348, 52 S. W. 346. 
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the stream unless the monuments originally placed the 
boundary there. 

The courts of the state of Missouri hold that “where a 
city lot is separated from the river by a street owned in 
fee by the public, the accretion belongs to the street for 
public use and not to the lot owner.”°" If the change is 
brought about by a sudden process known as avulsion the 
boundaries of the riparian owner do not change, except 
where a part of his land be carried away and he be unable 
to identify it in its new location, and it has been held that 
where a lake is drained in one year by a ditch and the 
cutting in of a river, an owner of land on the shore-line 
acquires no title to the lake bed, by accretion or reliction.®® 
It will be noted that where there is a sudden change it is 
neither accretion or reliction. It seems to us that the Noyes 
case is of doubtful authority when applied to a lake. In 
Wisconsin the owner of land on a meandered lake takes no 
fee to the bed of the lake but is entitled to any accretion 
to his shore by imperceptible process, and to that part of 
the bed of the lake left dry by recession. The riparian owner 
is also entitled in Wisconsin, to “access to and from the 
lake upon his land, that of building wharves and piers in 
aid of navigation, and that of having the waters flow to 
his land without artificial obstruction, belong to the ripar- 
ian owner upon any meandered lake in this state, whether 
actually navigable or not, so far as they can be applied.’ 


97 St. Louis v. Missouri Pac. R. 56; Boorman v. Sunnuchs, 42 Wis. 
Co. 114, Mo.pisie2tes: $Wese0es 2335 
Sweringen v. St. Louis, 151 Mo. 99 Boorman  y. 
348, 52 S. W. 346. Wis. 233. 


Sunnuchs, 42 
See also Jefferis v. 


98 Noyes v. Collins, 92 Iowa 
566, 61 N. W. 250, 26 L. R. A. 
609, 54 Am. St. 571. 

In case of a sudden and sen- 
sible recession of the water, the 
ownership of the land will not be 
changed. Warren v. Chambers, 
25 Ark. 120, 91 Am. Dee. 538, 4 
Am. Rep. 23; Gill v. Lydick, 40 
Nebr. 508, 59 N. W. 104; Murry 
v. Sermon, 1 Hawks (8 N. Car.) 


Kast Omaha Land Co., 134 U. S. 
178, 33. L. ed: 872, 10'‘Sup. ‘Ct. 
518; Menasha Wooden Ware Co. 
v. Lawson, 70 Wis. 600, 36 N. W. 
412; Whitney v. Detroit Lbr. Co., 
78 Wis. 240, 47 N. W. 425; Priewe 
v. Wisconsin State Land & Imp. 
Co., 98 Wis. 534, 67 N. W. 918, 
383 L. R. A. 645; Ne-pee-nauk 
Club v. Wilson, 96 Wis. 290, 71 N. 
W. 661; Mendota Club v. Ander- 
son, 101 Wis. 479, 78 N. W. 185. 
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It is sometimes difficult to decide whether or not the 
- owner of land has riparian rights under a certain descrip- 
tion. In a New York case the description was: “Commence 
at a stake near the high-water mark of the pond,” running 
thence “along the high-water mark of said pond to the 
upper end of said pond.” It was held that the line thus 
given as a boundary was a fixed and permanent monument 
and did not carry the accretion. Very likely the court was 
moved to so hold by reason of the fact that the title of 
the claimant was limited to “high-water mark,” thus leav- 
ing a strip of land between “high-water mark” and “low- 
water mark” and hence was not an accretion at all to claim- 
ant’s land, not running to the ‘‘water’s edge.’ 


§ 317. Riparian rights—Release and extent of.—The 
courts are often called upon to determine whether or not a 
given deed carries riparian rights. The general rule is 
that if the wording of the description carries the land to 
the water’s edge, it entitles the grantee to riparian rights, 
unless there is a reservation of such rights. In the case of 
St. Louis v. Rutz,2 these words followed a description of 
land in a deed of premises in Illinois, bordering on the 
Mississippi River; “Together with all rights as riparian 
owner to the accretion or sand bar lying northwesterly and 
between the extended lines of said land herein described, 
situated in the county of St. Clair, and state of Illinois.” 
It was held that the grantor conveyed all of his riparian 
rights appurtenant to survey of the land conveyed and did 
not retain to himself any interest in the fee of the bed of 
the river. In this case a portion of an island in the Mis- 
sissippi River opposite the land described, extended length- 
wise of the river and beyond the end lines of the land so 


1 “Tt seems, the rule that, where 
a boundary line is a stream of 
water, imperceptible accretions to 
the soil, resulting from natural 
causes, belong to the riparian 
owner, applies as well where the 
boundary is upon an artificial 


pond as upon a running stream.” 
Cook v. McClure, 58 N. Y. 487, 
17 Am. Rep. 270. 

2S8t. Louis v. Rutz, 138 U.'S. 
2265634 iL eding4i) 11)Sup.-€t: 
837. 
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described. The party owning the shore land described 
above made claims to portions of the island above and below 
the end lines of his shore land, and it was held that the 
right of accretion to an island in a river can not be so 
extended lengthwise of the river as to exclude riparian 
proprietors above or below such island from access to the 


river, as such riparian proprietors. 


It is the rule that when a survey is referred to in a descrip- 
tion of land in a deed the grantor is bound by it and land 
granted as bounded by a river extends to the thread of the 
stream in those states where the riparian proprietor is held 
to own the bed of the stream. This is the case in Illinois 
and several other states, among them Massachusetts. And 
a grant of land on a nonnavigable river carries title to an 


unsurveyed island on that part of the thread of the stream.* 


3 Trustees of Schools v. Schroll, 
120 Ill. 509, 12 N. E. 248, 60 Am. 
Rep. 575; Lunt v. Holland, 14 
Mass. 149. 

“Tt has frequently been held, 
both by the Federal and state 
courts, that such meander lines 
are intended for the purpose of 
bounding and abutting the lands 
granted upon the waters whose 
margins are thus meandered; and 
that the waters themselves con- 
stitute the real boundary.” Hardin 
v. Jordan, 140 U.S. 371, 35 L. ed. 
428, 11 Sup. Ct. 808, 838. See also 
St- Paul & Pac. R. Co. v. Schur- 
meier, 7 Wall. (74 U. S.) 272, 19 
L. ed. 74; Jefferis v. East Omaha 
Land Co., 1384 U. S. 178, 33 L. ed. 
872, 10 Sup. Ct. 518; Houck v. 
Yates, 82 Ill. 179; Ridgway v. 
Ludlow, 58 Ind. 248; Boorman vy. 
Sunnuchs, 42 Wis. 238. 

4 McBride v. Whitaker, 65 Nebr. 
1387, 90 N. W. 966, afi’d 197 U. S. 
510, 49 L. ed. 857, 25 Sup. Ct. 530. 

Quoting from Maxwell, J., in 
Wiggenhorn v. Kountz, 23 Nebr. 
690, 87 N. W. 608, we find “There 
is no doubt of the rule that grants 
of land bounded upon a river not 
navigable carry with them the 


exclusive right and title of the 
grantee to the centre of the 
stream, unless the terms of the 
grant clearly denote the intention 
to stop at the edge or margin of 
the river, the rule of the common 
law being that proprietors of land 
adjoining public rivers not af- 
fected by the flow of the tide own 
the soil ad filum aquae.” 

“Tt is a well-settled rule of law 
that the power to make and cor- 
rect surveys of the public lands 
belongs exclusively to the politi- 
cal department of the government, 
and that the action of that de- 
partment, within the scope of its 
authority, is unassailable in the 
courts except by a direct proceed- 
ing. Knight v. Association, 142 
We Sis NG, We Ryn, This, ARSE, Bhs 
L. ed. 974.” McBride v. Whitaker, 
65 Nebr. 187, 90 N. W. 966, aff’d 
197 U. S. 510, 49 L. ed. 857, 25 
Sup. Ct. 530. 

“Grants of land bounded upon 
a river not navigable carry with 
them the exclusive right and title 
of the grantee to the centre of 
the stream, unless the terms of - 
the grant clearly denote the in- 
tention to stop at the bank or 
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Where it appeared from a plat that an avenue was located 
as abutting on the block lines on one side and the shore 
line of the lake on the other, and it appeared that the 
plat of ground surveyed embraced all the land lying between 
the survey lines and the lake, all of the land platted as an 


avenue, to the shore of the lake was dedicated to public. 


§ 318. What is a navigable river?—The courts have fre- 
quent occasion to define a navigable stream. The common- 
law rule that those streams only are navigable in which 
the tide ebbs and flows is not generally recognized in this 
country. The United States Supreme Court has defined 
the term “navigable stream” in a most satisfactory way 
and its rule has been followed largely in this country. 
That rule is that “a river is a navigable water of the United 
States when it forms, by itself or by its connection with 
other waters, a continued highway over which commerce is 
or may be carried on with other States or foreign countries 
in the customary modes in which such commerce is con- 
ducted by water.”® This has become the leading case 
in this country on the definition of a navigable river. The 
court in that case also says; “If such river is only navigable 
between points in the same state and does not connect with 
a stream or lake bearing commerce between different states, 
it is not a navigable river of the United States but of the 
state where located.” And if a stream be capable in its 
natural state of use for commerce, no matter how conducted, 
it is navigable in fact, and becomes a public highway.7 And 


margin of the river; the rule of 
the common law being that 
proprietors of land adjoining pub- 
lic rivers not affected by the flow 
of the tide own the soil ad filum 
aquae.” McBride v. Whitaker, 65 
Nebr. 137, 90 N. W. 966, aff’d 
197 U. S. 510, 49 L, ed. 857, 25 
Sup. Ct. 530. 

5 Woodlock v. Minocqua, 144 
Wis. 68, 128 N. W. 885. 

6 Montello, 11 Wall. (78 U. 8S.) 
411, 20 L. ed. 191, this case is a 


celebrated authority on navigable 
streams. The court in an early 
day, laid down a rule pertaining 
to navigable streams which has 
been quite generally followed in 
the United States. 

7 United States v. Montello, 20 
Wall. (87 U. S.) 480, 22 L. ed. 
3891; United States v. Rio Grande 
Dam & Irrigation Co., 174 U. S. 
690, 438 L. ed: 1136,-19 Sup. Ct. 
770; Baldwin v. Erie Shooting 
Club, 127 Mich. 659, 87 N. W. 59; 
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a stream though not deep enough to permit the passage of 
boats over every part of it may be navigable.’ ‘Willow 
River, an unmeandered tributary of the Mississippi, capable 
in times of high water of floating logs and small rowboats, 
—although at other times rowboats cannot be taken up the 
stream without dragging or pushing them on the bottom in 
numerous shallow places,—is held to be a public navigable 
stream.’ 


§ 319. Riparian rights a valuable appurtenant.— 
The law has always regarded riparian rights as extremely 
valuable and will carefully guard those rights and divide 
any accretion adjacent thereto between the several riparian - 
proprietors so as to equitably give to each his just portion 
thereof. And it is said: ‘‘When land is bounded by a lake 
or pond, the water, equally as in the case of a river, is a 
concrete object, a unit; and when named as a boundary 
the natural inference is that the middle line of it is intended, 
—that is the line equidistant from the land on either side.’ !® 
The court in the latter case cites a number of decisions.!4 


Griffith v. Holman, 23 Wash. 347, 
63) Pac. 239,54 Ih. R.A. 1:78), 83 
Am. St. 821; Willow River Club 
v. Wade, 100 Wis. 86, 76 N. W. 
Dy 42) dus iRewAS S05, 

“A river, floatable only for saw- 
logs, and that only during a six 
weeks spring freshet, is a public 
river, in such sense that any log- 
driving company may so manipu- 
late it, for the purpose of wash- 
ing logs along its bed, during the 
period of non-navigability, as to 
render practically valueless the 
water power property of a ripari- 
an owner.” Falls Mfg. Co. v. 
Oconto River Imp. Co., 87 Wis. 
184, 58. N. W. 257. 

8 St. Anthony Falls Water- 
Power Co., v. Board of Water 
Comrs., 168 U. S. 349, 42 L. ed. 
ACTALS (Sup. sts 5. 

9 Willow River Club v. Wade, 
100 Wis. 86, 76 N. W. 278, 42 L. 
R. A. 305. 


10 “By the settled course of the 
common law and the latest deci- 
sions of the land department, a 
grantee of real property contigu- 
ous to such lake or pond takes to 
the center thereof, ratably with 
other riparian owners, if there 
beekSuch teen ae Olson v. 
Huntamer, 6 S. Dak. 364, 61 N. W. 
479, 

Wt. Baul ecm ibacygahiay COM ays 
Schurmeier, 7 Wall. (74 U. S.) 
272, 19 L. ed. 74; Mitchell v. 
Smale, 140 U. S. 406, 35 L. ed. 
442, 11 Sup. Ct. 819, 840; Warren 
v. Chambers, 25 Ark. 120, 91 Am. 
Dec. 538, 4 Am. Rep. 23; Fuller 
v. Dauphin, 124 Ill. 542, 16 N. BH. 
917, 7 Am. St. 388; Ridgway v. 
Ludlow, 58 Ind. 248; Ledyard v. 
Ten Hyck, 86 Barb. (N. Y.) 102; 
Cook v. McClure, 58 N. Y. 487, 
17 Am. Rep. 270; Gouverneur v. 
National Ice Co., 134 N. Y. 355, 
31 N. HE. 865, 18 L. R. A. 695, 
30 Am. St. 669. 
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The Supreme Court of Minnesota has stated the rule with 
respect to navigable and nonnavigable lakes in the following 
language: ‘‘We therefore hold that where a meandered 
lake is nonnavigable in fact, the patentee of land bordering 
on it takes to the middle of the lake; that where the lake is 
navigable in fact, its waters and bed belong to the state, in 
its sovereign capacity, and that the riparian patentee takes 
the fee only to the water’s edge, but with all the rights 
incident to riparian ownership on navigable waters, including 
the right to accretions or relictions * * = *,’’12 


§ 320. Riparian owners.—It will be seen that the rights 
of riparian owners depend largely, for their limits, on the 
law of the particular jurisdiction in which said rights arise. 
For instance some states, like Wisconsin, hold that those 
rights extend to the center line or “thread of the stream,” 
in all streams navigable or unnavigable. Other states, like 
Missouri, hold that the owner takes the land on navigable 
streams only to high-water mark. Hence, the rights of 
riparian owners are always defined by the laws and decisions 
of the particular jurisdiction. The courts of Arkansas hold 
that the owner of land on a navigable stream takes only to 
high-water mark.13 And the courts of Connecticut lay 
down the rule that riparian owners take to high-water 
mark on navigable streams and to the middle of nonnavi- 
gable streams.14 In the State of Illinois riparian owners 
are entitled to all accretion.15 The Missouri court holds 
that an accretion to an island in the Mississippi River 
belongs to the owner of the island and not to the owner of 
the shore opposite. “The fact that accretions are caused, 


12 Lamprey vy. State, 52 Minn. 
181, 58 N. W. 1189, 18 L. R. A. 
670, 88 Am. Rep. 541. 

13 On the question of accretion, 
the Arkansas Courts hold: “The 
owner of land on the margin of 
a navigable stream in this State, 
holding under a grant from the 
United States government, does 
not take ad medium filum aquae, 
but to high-water mark, as lim- 


ited and defined above, and the 
beds of all navigable streams in 
the State belong to the State in 
trust for the use of the public.” St. 
Louis, I. M. & S. R. Co. v. Ram- 
sey, 58. Ark. 314,.13,'S.. Ws 981, 
8 L. R. A. 559, 22 Am. St..195. 
14 Welles v. Bailey, 55 Conn. 
292, 10 Atl. 565, 3 Am. St. 48. 
15 Lovingston vy. St. Clair Coun- 
ty, 64 Ill. 56, 16 Am. Rep. 516. 
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wholly or in part, by obstructions placed in the river by 
artificial means, does not prevent the riparian owner from 
acquiring title thereto.’16 It is held in New York that 
where land is diverted by artificial means and not imper- 
ceptibly, from the land of the proprietor bounded by low- 
water mark, he acquires no title to the derelict bed of the 
stream.!7 The term high-water mark has been the subject 
of many decisions of the courts. When a court has decided 
that a proprietor takes to high-water mark, where is the 
boundary line? Evidently it is not the line of the very 
highest point to which the water has reached in times of 
great freshets for this would frequently take a large part _ 
of the farms of many owners. High-water mark is said to 
be found by ascertaining where the presence and action of 
water are so usual and long continued in ordinary years as 
to mark upon the soil of the bed of the stream or body of 
water a character distinct from that of the bank in respect 
to vegetation and the nature of the soil.18 So if the bank 
or bed rather is wrested of vegetation it is evident that such 
part is below high-water mark. 


§ 321. Boundaries between owners of accretion.—We 
have dealt quite at length on the matter of the division of 
accretion between riparian owners in other parts of this 
chapter. Some of the cases called for peculiar and com- 
plicated rules for the division thereof. The peculiar and 
novel partitions, of course, were intended to do justice 
between the several owners of shore-line under the peculiar 
circumstances. The question to be solved in each case was 
an equitable division of the accretion or of the old and new 
shore-line between the several owners. While general rules 
have been laid down by the courts, as we have seen, which 
will be followed insofar as possible, yet each case must be 
solved largely on its merits. The rules are to be applied in 


16 Tatum v. St. Louis, 125 Mo. St. Louis, I. M. & S: R. Go. 


647, 28 S. W. 1002. v. Ramsey, 58 Ark. 314, 13 S. W. 
17 Halsey v. McCormick, 18 N. 981,81. R. A. 559,22 Am. St. 195. 
Ys Age Houghton vy. Chicago, D. & M. R. 


18 Howard vy. Ingersoll, 18 How. Co., 47 Iowa 870. 
(54 U. S.) 381, 14 L. ed. 189; 
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view of the circumstances. The Supreme Court of Connecti- 
cut has laid down the rule that accretion formed on the shore 
of a stream should be divided between the riparian owners 
by drawing direct lines from the points of the intersections 
of the boundary lines with the old shore-line to the center 
or thread of the stream and at right angles thereto.19 And 


“Riparian owners of. land 


the courts of Kentucky say: 
fronting on the Ohio River are entitled to the land added 
thereto by accretion, to be ascertained by extending the 
original river frontage of the respective lots as nearly as 
practicable at right angles with the course of the river to 


the thread of the stream.”2° In the diagram Fig. 86, the 


19 “Regardless of whether a stream is non-navigable, beyond 


river is navigable or non-navi- 
gable, a riparian owner is entitled 
to all accretion to his land, though 
it extends, in the case of a navi- 
gable stream, beyond the original 
high-water line, or, where the 


the original center of the stream.” 
Welles v. Bailey, 55 Conn. 292, 10 
Atl. 565, 3 Am. St. 48. 

20 Miller v. Hepburn, 8 Bush. 
(71 Ky.) 326. 
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dotted lines represent the boundaries as claimed by the 
owner of lot 24. The court held the proper boundary to 
be as represented by the lines AB and CD. See also Fig. 66. 


§ 322. Island and main shore.—Where the place occu- 
pied by an island in a lake was marked upon the plat of 
the government survey of 1851, as “Bayou,” but the island . 
was shown to have existed before the government survey, 
and had since, by accretion, become joined to the mainland, 
held that the owner of the land to which said island had 
become joined was not entitled to said island as an accretion 
to his land. In such case the alluvial deposits should be 
equally divided between the respective owners of the island 
and of the portion of the mainland to which it had become 
joined.2! See Fig. 75. Where one of two adjoining owners 
of a cove fills in the cove in front of his land and of the 
adjoining owner the general rule applies as for the division 
of accretion, and where the general course of the shore is 
a straight line, division is made by a line drawn from a 
point on the shore-line intersected by the boundary line to 
the general course of the middle of the stream and perpen- 
dicular thereto.22. But where the shore-line curves the 
division lines will either converge or diverge depending 
whether such line be convex or concave. In.any event the 
old and new shore-lines should be measured and each owner 
given a proportionate part of the new shore-line as com- 
pared with the old shore-line.2? In connection see Fig. 54; 
also read the text referring thereto.24 


21 Bigelow v. Hoover, 85 Iowa 
161, 52 N. W. 124, 89 Am. St. 296. 
See also Benson v. Morrow, 61 Mo. 
345, where two islands in a river 
were joined by alluvian forming 
on one. 

22 Watson v. Horne, 64 N. H. 
416, 18 Atl. 789. 

23 Where one of two cotermin- 
ous owners of land bounded on a 
cove, by filling in the cove makes 
new land, opposite the premises of 
both, the new-made land is to be 
divided between them, as if it 


were natural alluvion, by ascer- 
taining the length of shore line 
each formerly had, dividing the 
new shore line in proportion, and 
drawing straight lines from the 
former termini to the latter. 
Watson v. Horne, 64 N. H. 416, 13 
Atl. 789. See ante, § 251. 

24“The rule to determine the 
division line between adjoining 
holdings in the shallow waters of 
a navigable bay, of owners of 
land bordering thereon, and 
located on a cove is (1) to meas- 
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The state can not arbitrarily take away or destroy the 
rights of a riparian owner on a navigable lake, without his 
consent, without compensation, and without due process of 
law, for the sole purpose of benefitting some other riparian 
owner, or for any other mere private purpose.25 

The legislature has no power, under the guise of legislat- 
ing for the public health, to authorize the destruction of a 
lake, and thereby create a nuisance, to the great injury of 
the riparian owner, for private parties.?¢ 

A city has no such interest or right in a lake or its 
waters outside of the limits of a street, as to entitle it to 
maintain an action to restrain riparian owners from filling 
the lake outside of such street. The right of action is in 
the state.27. In Michigan a grant of land bounded by a 
stream, whether navigable in fact or not, carries with it 
the bed of the stream to the center of the thread thereof.28 
In the Butler case cited above, in the original government 
survey four islands only were surveyed and meandered in 


ure the whole extent of the an- 
cient shore-line, and compute how 
many rods, yards or feet each 
riparian proprietor owned there- 
on; (2) to divide the navigable 
water line into as many rods, 
yards or feet and appropriate to 
each owner his share thereof; to 
draw a line from the point of 
division on the shore-line to the 
point thus determined.” North- 
ern Pine Land Co. v. Bigelow, 84 
Wis. 157, 54 N. W. 496, 21 L. R.A. 
776. Ante, § 257. 

25 Priewe v. Wisconsin State 
Land & Imp. Co., 93 Wis. 534, 67 
N. W. 918, 33 L. R. A. 645. 

26 Priewe v. Wisconsin State 
Land & Imp. Co., 93 Wis. 534, 67 
N. W. 918, 33 L. R. A. 645. 

27 Madison v. Mayers, 97 Wis. 
899, 73 N. W. 48. See also Cohn 
v. Wausau Boom Co., 47 Wis. 822; 
J. S. Keator Lhr. Co. v. St. Croix 
Boom Corp., 72 Wis. 82; Priewe v. 
Wisconsin State Land & Imp. Co., 
93 Wis. 547; Willow River Club 
v. Wade, 100 Wis. 97; Mendota 


Club v. Anderson, 101 Wis. 491; 
Attorney-General ex rel. Askew 
v. Smith, 109 Wis. 589; Diana 
Shooting Club v. Lamoreux, 114 
Wis. 54; Rossmiller v. State, 114 
Wis. 186. 

28 Grand Rapids & I. R. Co. v. 
Butler, 159 U. S. 87, 40 L. ed. 85, 
15 Sup. Ct. 991; Turner v. Hol- 
land, 65 Mich. 453, 33. N. W. 283; 
Grand Rapids v. Powers, 89 Mich. 
94, 50 N. W. 661, 14 L. R. A. 498, 
28 Am. St. 276. 

In the case of Janesville v. Car- 
penter, 77 Wis. 288, 46 N. W. 128, 
8 L. R. A. 808, 20 Am. St. 123, 
it is held that the defendant being 
a riparian owner on Rock River, 
in the City of Janesville had a 
right by reason thereof to drive 
piles in said river and, as a 
riparian owner, to use the shore 
thereof and also the waters of 
the river as the river flowed by 
his premises, not in any way 
interfering with other riparian 
owners above or below his prop- 
erty. 
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Grand River; patents were issued to the grantors of Butler 
to the shore property immediately thereafter and with ref- 
erence to the original survey. Twenty-five years thereafter, 
on application, the government surveyed another small 
island in the river opposite the lands of Butler, and which he 
claimed as a part of his riparian rights, and a patent was 
issued to the plaintiff railway company. It was not claimed 
there was any fraud or mistake in the original survey. The 
court properly held that island No. 5 belonged to Butler as a 
riparian owner of the shore opposite. Had there been any 
fraud or mistake in the original survey by which island 
No. 5 was omitted from the survey it would vitiate the 
same and the government could, on discovery of such fraud 
or mistake, order a new survey. This is clearly the rule 
sustained by eminent authority.2® And the Massachusetts 
court holds that the proprietors of the bank of a river, not 
navigable, own respectively the soil to the middle of the 
river, subject to the rights of the public to pass over the 
stream.3° And that court holds that an island in a river, 
not navigable, (not otherwise appropriated according to the 
rules of law) if altogether on one side of the dividing line, 
or filum aquae, belongs to the owner of the bank on that 
side; if in the middle of the river, it belongs in severalty 
to the owners of the banks on each side; and the dividing 


29 In the event of fraud or mis- 30 “Tslands formed in the river, 


take of the government surveyors, 
in making a survey of the public 
lands adjacent to a lake, by which 
many acres of valuable land ad- 
jacent thereto were shown to be 
in the lake covered with water, 
and the government could and 
should order a resurvey thereof, 
and place on the market for sale 
such land. Security Land & Ex- 
ploration Co. v. Burns, 87 Minn. 
O75 OL ANS We s804)n63 nl. WRAY. 
157, 94 Am. St. 694. See also 
Grand Rapids\.& I. R. Co. v. 
Butler: 159) U4 Sii8%, 40s sed: 
85, 15 Sup. Ct. 991. 


if altogether on one side of the 
dividing line, the filum aquae be- 
long to him who owns the bank on 
that side; if formed in the middle 
of the river, they are appropriated 
to the owners on each side, not in 
common, but in severalty, accord- 
ing to their original dividing line, 
the filum aquae as it is where the 
waters begin to divide.” Ingra- 
ham vy. Wilkinson, 4 Pick. (21 
Mass.) 268, 16 Am. Dec. 342. Ap- 
proved in Commonwealth v. Alger, 
7 Cush. (61 Mass.) 53; Hopkins’ 
Academy v. Dickinson, 9 Cush. 
(63 Mass.) 544; Pratt v. Lamson, 
2 Allen (84 Mass.) 275. 
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line will run in the same manner as if there were no island 
in the river.*t And the court in the latter case says at 
page 270: “The common law recognizes an important dis- 
tinction, as to the use of waters and the property of the 
soil, between rivers or waters navigable, and those which 
are not navigable. The former invariably and exclusively 
belongs to the public, unless acquired from it by individuals 
under grant or prescription. The latter are held to belong 
to those whose land borders on the waters.” Other cases 
are to the same effect.32 


§ 323. Course of stream changing.—Many nice questions 
have arisen in controversies over lands left as a result of a 
stream changing its course. In some states there is a 
difference inthe decisions as applied to navigable and non- 
navigable streams, while, in others, the rules are the same. 
It has been held in Massachusetts that if the course of a 
stream, not navigable, changes and cuts off a point of land 
on one side, making an island, such island belongs to the 
original owner.?? In such case, if the old bed of the river, 
being gradually deserted by the current, fills up and new 
land is formed, such newly formed land belongs to the 
opposite riparian proprietors respectively to the thread of 
the old river.?4 And if a new island be formed in the river, 
above said island to which reference is made in the Hopkins’ 
Academy case, and independent of said island and not by 
a slow, gradual, and insensible accretion to it, such new 
land above belongs to the opposite riparian proprietors 
respectively to the filum aquae, or thread of the stream. 
In the Hopkins’ Academy case, Shaw, C. J., says: “It may 
be added here, on the authority of Lord Hale, that he 
derives the title to islands, in creeks or havens or arms of 
the sea, from the right of property in the soil under the 
water, stating that this is prima facie and of.common right 


31Ingraham v. Wilkinson, 4 33 Hopkins’ Academy v. Dickin- 
Pick. (21 Mass.) 268, 16 Am. Dec. son, 9 Cush. (63 Mass.) 544. 
342. 34 Hopkins’ Academy v. Dickin- 


32 Deerfield v. Arms, 17 Pick, son, 9 Cush. (63 Mass.) 544. 
(34 Mass.) 41, 28 Am. Dec. 276. 
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in the King; yet if, in point of propriety, it doth belong to 
the subject by grant or prescription, the islands that happen 
within the precincts of such private propriety of a subject, 
will belong to the subject. This is applicable, by strict 
analogy, to the case of a river not navigable, when the 
right of property is admitted to be in the riparian pro- 
prietor, ad filum aquae.’’5 


§ 324. How to find center of thread of stream.—The 
cases speak of the “thread of the stream” and the “center 
of the stream” in discussing the rights of riparian owners 
to accretion or to the beds of streams. The courts do not 
all agree on what is the thread or center of the stream, or 
how to find the center of thread of the stream. Some 
courts hold that the thread of the stream is the geographical 
center; others that the center of thread of the stream is the 
center of the main channel of the river as it flows nat- 
urally.2° It is evident that the two would not coincide in 
one time in twenty, and it is also evident that whichever 
method be adopted of ascertaining the center, there would 
be a change from time to time in the location of that center 
as the main current or as the banks changed. The Massa- 
chusetts court has laid down the following rule for deter- 
mining the thread of the stream:37 ‘In ascertaining the 
thread of the river, it will be proper to take the middle line 
between the shores upon each side, without regard to the 
channel, or lowest and deepest part of the stream. And in 
ascertaining the shore, or water line on each side, to measure 
it, it will be proper to find where those lines are when the 


35 Hopkins’ Academy v. Dickin- 
son, 9 Cush. (68 Mass.) 544. 

36“A riparian proprietor upon 
a navigable stream in this state 
has absolute title to the land to 
the line of ordinary high water 
mark by virtue of the chain of 
title reaching back to the sov- 
ereign proprietor; but, as incident 
thereto, subject to what is said 
in the next paragraph, he owns 


to the center of the stream by the 
grace of the state, subservient, 
however, to public rights, sub- 
stantially the same as those in- 
cident to navigable waters at the 
common law; and the size of the 
river does not in any event effect 
this rule.” Franzini y. Layland, 
120 Wis. 72, 97 N. W. 499. 

37 Hopkins’ Academy v. Dickin- 
son, 9 Cush. (63 Mass.) 544. 
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water is in its natural or ordinary stage, at a medium 
height, neither swollen by freshets or shrunk by draught.” 
However the author would suggest that, upon a careful 
reading of the authorities, he is firmly convinced that the 
great weight of authority is to the effect that the “thread 
of the stream” means the “center of the main channel” 
thereof.?8 And why should this not be the thread of the 
stream? That point can always be ascertained. It does 
not take into consideration bayous or offshoots or similar 


conditions.®9 , 


§ 525. Right to accretions depends on conditions at 
date of grant.—What rights has a riparian owner? Where 
was the original bank of the stream? In parting off land 
adjacent to a stream to what point must the computation 
of area be made? If a description be made in an early day, 
and later by many years, a survey be made after the banks 
have washed away, and it is necessary to part off a certain 
area, to what point should the measurements be made? 
These and kindred questions are frequently arising and the 
surveyor should know what the courts have held with refer- 
ence thereto. The United States Supreme Court has held 
that the right which the owner of a water lot has to the 
accretion in front of it, depends on its condition at the date 
of the deed which conveyed him the legal title.4° We think 
this is the general rule, as the parties must have contracted 
with reference to conditions as they then existed. And it 
has been held that where the land is patented to a riparian 
owner by the United States and a part of the land is there- 
after washed away, but is afterwards restored by accretion 
so as to include the lines described in the original patent 
the owner acquires title to the limits, at least, of the original 


38 Franzini v. Layland, 120 Wis. 
72, 97 N. W. 499. 

39 Long acquiescence by sover- 
eignties in a given situation as re- 
gards the boundary line between 
them, is very strong evidence of 
the right of the matter and is con- 
elusive between private parties, 


and may be of such length of 
duration as to be likewise conclu- 
sive between sovereignties. Mich- 
igan v. Wisconsin, 270: U. S. 295, 
70 L. ed. 595, 46 Sup. Ct. 290. 

40 Johnston v. Jones, 1 Black 
(66 U.S.) 209, 17 L. ed. 117. 
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lines. In this case a considerable part of the riparian 
owner’s land had washed away and was subsequently re- 
stored so as to replace the entire tract lost, excepting as 
to a slough which was left running across the tract, and 
within the limits of the original lines. The student will 
note that: “If the slough was gradually filled up with 
alluvial deposits, the fact that they did not first make land 
on the sides of the slough is unimportant. If the deposits 
ultimately reached the surface and blended with the adja- 
cent land of the plaintiff by the action or’ recession of the 
waters, the accretion so formed became part of the plaintiff’s 
domain.’’#! 


§ 326. Revulsion of river—Boundary remains unchanged. 
—Where a river changes its course by revulsion or suddenly 
and perceptibly it is the rule that the boundary does not 
change but remains as it was before such change. And it 
is laid down by the Missouri court that where by revulsion 
a river entirely forsakes its channel and forms a new one 
the boundary line of the adjacent land remains unchanged. 
Furthermore it is said that the owner of the bank on the 
Missouri River is not the owner of an island which springs 
up in the middle of the river, whether the island be on the 
one or the other side of the thread of the stream.42 See 
Figs. 87 and 88.. This is on the theory that on navigable 
streams, according to the American doctrine, the beds 
belong to the state and the riparian owners do not take 
to the thread of the stream. And that court holds that in 
a grant of land from the government the grantee took only 
to the water’s edge and not to the middle of the stream.#? 
And the court in that case further holds that, where in 
such case, by accretions to the island, which was in the 


_ 41 Minton v. Steele, 125 Mo. 181, 


mainland they are united, the 
28 S. W. 746. 


42 Cooley v. Golden, 117 Mo. 33, 
23 8S. W. 100, 21 L. R. A. 300. 

43 With reference to rights in 
an island which springs up in a 
navigable river, and by accretion 
to the shores of the island and the 


owner of the mainland is entitled 
only to such part of the accretion 
as was formed upon his land. The 
accretions to the island do not be- 
long to him. Cooley v. Golden, 117 
Mo. 33; 238 Si Wi l00, 217 Ay 
300. 
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river at the time of the original survey, but was not sur- 
veyed, its water margin unites to the main shore, the newly 
made land becomes a part of the island and not of the 
mainland, and the riparian ownership of the bank of the 
mainland was not extended. It is also said that the fact 
that the government, by its rulings, holds that it conveys 
all of the interest to the soil in the channel where it conveys 
the shore, yet the extent of the grant depends entirely on 
the state law. This latter principle is the universal rule, 
unless the government has made reservations in its grants 
or there has been fraud committed or there has been a 
mistake as herein stated. 

To the end that the case of Cooley v. Golden cited herein 
be made plain we furnish two diagrams representing the 
situation. See Figs. 87 and 88. Fig. 87 shows the Missouri 
River as it was at the time of the original survey in 1846. 
It also shows the cut-off made in 1867, at a time when the 
river was very high and the water rushed through at the 
bend and formed a new channel and the river has ever 
since flowed in the new channel, leaving the old channel 
dry to a large extent, the entire width, a mile or more, and 
several miles in length. At the time of the original survey 
there was an island in the north bend of the river desig- 
nated on the plan, Fig. 87, by the letter O, though this 
island was never surveyed. After the forming of the new 
channel there were several sloughs left in the bed of the 
old stream as indicated in Fig. 88. \While we designate on 
the diagrams the lands as claimed by the plaintiff, thus, 
“Plaintiff,” yet, as a. matter of fact the lands were the 
lands of plaintiff’s lessor. Still this will make no difference 
with the issues. The lands of plaintiff are designated on 
Fig. 88, and were patented to plaintiff’s lessor or his grantor 
in about the year 1860. That interest owned the shore 
both north and south of the original stream as it flowed 
before the cut-off. Soon after the change of channel the 
defendant’s grantor squatted on the tract, ABCDEA, Fig. 
88, built fences thereon, and farmed it for many years. 
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The squatters first took possession of Pole Island in about 
the year 1861. It was deeded several times and, after the 
change of the channel, their possession was extended 
southerly to the point B. The defendant’s grantor pur- 
chased the land in 1868, from another squatter and he 
and his grantors continued in possession up to the time of 
the litigation. The plaintiff’s lessor built fences in 1886, 
south of the river as indicated by dotted lines and this 
fence was extended north across the center of the old 
channel and near the road. The plaintiff’s lessor claimed 
all of the bed of the old channel left dry as accretion to his 
riparian rights on both sides of the original stream. The 
action was for the recovery of about two hundred and 
seventy acres of unsurveyed land designated on Fig. 88 
by the letters ABCDEA. It was held that the plaintiff’s 
lessor had no rights in any part of the old bed of the stream 
and judgment was for defendant. Undoubtedly the ruling 
would be different in those states which held that the ripa- 
rian owner on a navigable or nonnavigable stream takes to 
the center of the stream subject to the rights of the public 
to pass over the stream. Hence, it is quite necessary that 
the professions be familiar with the ruling of the highest 
court of the particular state on the rights of a riparian 
proprietor to the end that a correct conclusion be arrived at 
in a given case. 


§ 327. Gradual change of channel over period of ninety- 
five years.—Referring to Fig. 89 and to a change of channel 
and bed of stream over a period of ninety-five years and 
assume that Fig. 89 represents the channel of a river, and 
assume that the channel of such river in 1835 was flowing 
in the channel represented by B; that such channel grad- 
ually changed to the southward over a period of ninety-five 
years, so that in 1930, the channel of such river changed 
so that it had gradually occupied a channel for itself 
marked as at A. This change was very gradual and was 
not perceptible. The space of land in question represented 
by “C” was formerly the bed of the river and was made 
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by slow and imperceptible process. Hence it was a change 
by accretion. The water left the old banks and channel. 
The old channel at B dried up. The meander line is repre- 
sented by the broken or dotted line. There are three angles 
- in such line as represented on the figure. The government 
surveyor made a survey of such meander line and desig- 
nated it on the government plat as shown. C owned the 
land in 1835, designated as at C. All of his land except 


N 


igz 39 


the substratum was gradually washed away. C laid claim 
to such substratum. The field-notes of the meander line 
were traced on the ground. During the period from 1835 
to 1930, C and his heirs had been in possession of tract “C” 
and claimed it. It was so held by the court. Ordinarily 
the owner of the north shore of the river would keep to 
the river bank and travel south over tract C. This B did 
not do, but allowed C to cross the river and occupy the 
substratum of his former holding at C. This occupation 
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by C of tract C was adverse and gave title to C, which the 
occupant of the shore of river bank in 1835, at B, could 


have recovered by a timely action in court. 


§ 328. Division of long irregular lake bed.—The Supreme 
Court of Minnesota, in the case of Rooney v. Stearns 
County Board,‘4 had up for consideration the matter of the 
division among the various riparian owners of the dry bed of 
a long, irregular lake. While the case was one concerning 
drainage yet the main question before the court was one 
concerning the proper method of apportioning the dry bed 
of a lake which had been drained. The lower court made 
a division by ascertaining the center and dividing the bed 
by the so-called “pie cutting method, which had been 
approved in an earlier case, in the division of a substan- 
tially round lake.4® 

It is clear enough from the various decisions of the 
Minnesota court involving the ownership of lake beds, that 
no hard and fast rule can be applied. Each case must, in 
a large measure, depend on the shape and character of 
the lake and shore-line.4® The reason for this is that the 
facts are somewhat different under varied conditions. This 
makes it imperative that different and varied conditions 
necessitate different rulings. The appellate court reversed 
the lower court and remanded the case for a new trial. At 
page 180 the court says: ‘We also observe that the lake 
is so long and irregular in shore-line that a distribution of 
the bed by the ‘pie cutting’ method will result in palpable 
injustice.” And the court suggests that the method shown 
in Fig. 90 should be followed in a division of the bed. 
Referring to the division of the bed of a stream as applied 
to a long lake the court at page 180 says: “We do not 


44 Rooney v.. Stearns County 


Bd., 180 Minn. 176, 153 N. W. 858. 
45 Scheifert v. Briegel, 90 Minn. 
125, 96 N. W. 44, 68 L. R. A. 296, 
101 Am. St. 399; ante, § 305. 
46 Rooney vy. Stearns County 
Bd., 180 Minn. 176, 153 N. W. 858, 
cited the following cases: Lam- 


prey v. State, 52 Minn. 181, 53 
INOW USO ml Si ealze cathe Ac eniG ie 
88 Am. St. 541; Hanson v. Rice, 
88 Minn. 278, 92 N. W. 982; 
Scheifert v. Briegel, 90 Minn. 125, 
96 N. W. 44, 63 L. R. A. 296, 101 
Am. St. 399;. Burton v. Isaacson, 
122 Minn, 483, 142 N. W. 925. 


407 


RIPARIAN RIGHTS 


§ 329 408 


SURVEYING AND BOUNDARIES 
think the absence of an actual flowing stream, produced by 
an inlet and outlet, render improper the application of the 
rule that this lake bed should be divided like the bed of a 
running stream.’’47 The court in the Rooney case quotes from 
Hardin v. Jordan!’ as follows: ‘Where a lake is very long 
in comparison with the width, the method applied to rivers 
and streams would probably be the most suitable for adjust- 
ing riparian rights in the lake bottom along its sides and 
the use of converging lines would only be required at its 
two ends.” Nevertheless we believe that converging lines 
would be necessary in the division of the bed of a long lake. 


§ 329. Title to bed and shores of waterways.—It will be 
seen from what has already been said relative to this 
interesting and complex matter that the authorities are in 
great confusion. As we have seen some states hold that 
the state owns the beds of all navigable streams ;49 others 
hold that the federal government owns those beds, but this 
is so probably only in case of a reservation, and still others 
hold that the riparian proprietor owns that bed subject to 
the right of the public to pass over the waters. The Wis- 
consin courts hold that: “The owner of the bank of a 
navigable stream by purchase from the United States is, 
in this state, conclusively presumed to be the owner of the 
stream in front of his purchase to the middle or thread 
thereof. The same presumption arises in favor of the 
owner of such bank in all cases, however he acquired his 
title; but in the case of an owner not deriving his title 
directly from the government the presumption is not con- 


47 Rooney v. Stearns County the way for other courts to follow. 


Bd., 180 Minn. 176, 1538 N. W. 858. 

48 Hardin v. Jordan, 140 U. S. 
871, 85 L. ed. 428, 11 Sup. Ct. 808, 
838. The cases of the divisions of 
the beds of dried up lakes, show- 
ing what courts have done in that 
respect, to equitably divide up the 
territory among the several ripa- 
rian owners, while comparatively 
few in number, they serve to point 


The main question is one of equity 
and fairness. Examples of long 
lakes, round lakes, irregular lakes, 
small bays of the ocean in the 
shape of flats are shown. They 
point the way to the surveyor and 
the courts. 

49 Musser v. Hershey, 42 Iowa 
356. 


409 RIPARIAN RIGHTS » $6829 
clusive.”5° Undoubtedly this great difference came about, 
in part, by reason of the difference in the definition of a 
navigable stream at common law and one within the mean- 
ing of the decisions of the courts of the United States. 
Then, too, the old idea was that the King owned all of the 
lands of his domain and that he might barter them away 
as he saw fit. This doubtless had its influence in determin- 
ing the rights of individuals, the rights of the state, and the 
rights of the federal government in the beds of lakes and 
streams. In the old days the barons secured vast grants 
from the King. Under these grants the baron took pos- 
session of the shores and beds of lakes and streams and 
claimed to be the owner thereof. The general understanding 
was that the beds of streams belonged to the riparian owner 
and not to the crown.*! Strenuous efforts were made to 
overturn this principle and to get an adjudication that after 
a grant from the crown, of lands on waters, the crown 
remained the owner of the beds and shores of streams.®” 
Out of the agitation grew the principle, well established, 
that the public has a right of passage and repassage over 
the waters, which must not be obstructed by nuisances, 
such as wharves, docks, or booms. Still this left the title 
of the beds of those streams in the riparian owner subject 
to the public rights to pass over those waters.®? Naturally 
this was the forerunner of two lines of decisions in this 
country as to the rights of the riparian owner in the beds of 
navigable streams and other waters. Both lines of decisions 
are based on the common law or traced to the common law 
for their basis. We feel, therefore, that we should take 
up the two lines of authorities from the several states and 
analyze them. Farnham lays down the general rule as 


50 “The owner of lands border- 
ing upon a navigable stream and 
of the bed of the stream in front 
of such lands, may separate the 
ownership of such lands from the 
ownership of the bed of the 
stream, and convey them to differ- 
ent grantees.” Norcross v. Grif- 


fiths, 65 Wis. 599, 27 N. W. 606, 
56 Am. Rep. 642. 

51 Farnham, Waters and Water 
Rights, vol. 1, p. 168. 

52 Attorney-General v. Richards, 
2 Anstr. 603, 3 Rev. Rep. 6382. 

53 Farnham, Waters and Water 
Rights, vol. 1, p. 167. 
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follows: “In general it may be said that as between the 
riparian owner and the public the title to beds of all nonnavi- 
gable streams and the beds of small lakes is in the in- 
dividual.’’54 


§ 330. Laws of state determine extent of riparian pro- 
prietor’s rights.—It may be laid down as the universal rule 
that, unless there are reservations or exceptions in the 
grant from the government, the laws of the state deter- 
mine the extent of the ownership of the riparian proprietor 
on navigable streams. This ownership is either: 1. To 
high-water mark; 2. To low-water mark; 3. To center of 
stream.55 


The rules in the various states are in great confusion as 
to the extent of the rights of the riparian owner in the 
soil of the bed of navigable streams. In some states it is 
held that the riparian owner takes title to the soil in the 
bed of the stream subject to the right of the public to pass 
over the same. In others he takes to high-water mark 
only, and in still others to low-water mark. It is sometimes 
said that “Lands bounded by a stream are presumed to 
extend to the center of the stream unless restricted by the 
grant or a contrary intent appears.®¢ And the courts of 
Maine have held that the owner of land adjoining tidewater 
prima facie owns to low-water mark, unless shown to the 
contrary. The owner of the upland adjoining tidewater 
prima facie owns to low-water mark, and does so in fact 
unless the presumption is rebutted by proof to the con- 
trary.57 


54 Farnham, Water and Water, 
Rights, vol. 1, § 36. 


ment of the property by the gran- 
tee. = backer. Vv. DIrd,elo1.Usms: 


55 “Whatever incidents or rights 661, 34 L. ed. 819, 11 Sup. Ct. 210; 


attach to the ownership of prop- 
erty conveyed by the United 
States bordering on navigable 
streams, will be determined by the 
States in which it is situated, sub- 
ject to the limitation that their 
rules do not impair the efficacy of 
the grant, or the use and enjoy- 


St. Louis v. Rutz, 1388 U. S. 226, 
84 L. ed. 941, 11 Sup. Ct. 337. 

56 Avery v. Fox, Fed. Cas. No. 
674, 1 Abb. (U. 8.) 246. 

57 Snow v. Mt. Desert Island 
Real Hstate Co., 84 Maine 14, 24 
Atl) (429) 171s. ReAw 280; 80 «Aim: 
St. 331. 
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Alabama. The owner of land on a navigable stream, 
above tidewater, which is recognized as a highway, has no 
title to the soil in the bed thereof but only to low-water 
mark.®8 


Arkansas. Owner of land on margin of navigable stream 
takes to high-water mark.58* 


California. The right of the state to lands under water, 
where the tide ebbs and flows, is founded upon her sovereign 
control over the easement or right of navigation, and where 
the easement is destroyed, the right of the state ceases, 
except to prosecute for purpresture, and have the easement 
restored.®® It will be noted that the last case referred to 
tidewaters and hence that rule would not apply to navigable 
streams. 


Connecticut. The owners of land upon a nonnavigable 
river own to the middle of the bed thereof, and if the 
stream be navigable they own to high-water mark.®° Plain- 
tiff and defendant were originally adjoining upland owners, 
but, by a change in the bed of a river, the adjoining portions 
of their lands became submerged, after which the river 
gradually receded from plaintiff’s land, and encroached on 
the land of defendant until it passed the original boundary. 
Held that, by the submersion, the original lines ceased to 
exist and plaintiff became a riparian owner with all the 
accompanying rights of accretion and reliction. The river 
in the above cause was the Connecticut and at the point in 
question, the tide ebbed and flowed. Hence it is clear that 
the Connecticut court at that time regarded rivers as navi- 
gable only where the tide so ebbed and flowed. The court 
says, page 316: “If a particular tract was entirely cut off 
from a river by an intervening tract, and that intervening 


58 Bullock v. Wilson, 2 Port. 59 Guy v. Hermance, 5 Cal. 738, 
(Ala.) 486; Williams v. Glover, 66 63 Am. Dec, 85. 
Ala. 189. 60 Welles v. Bailey, 55 Conn. 


58a St. Louis, Il. M. &S.R.Co.v. 292,10 Atl. 565, 8 Am. St. 48. 
Ramsey, 58 Ark. 314, 13. S. W. 
931,8 L. R. A. 559, 22 Am. St. 195. 
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tract should be gradually washed away until the remoter 
tract was reached by the river, the latter tract would 


become riparian as much as if it had been originally such.’’®! 


Florida. A grantee of the upland does not necessarily 
take the land below high-water mark it is said.® 


Georgia. Proprietor of land on nontidal streams owns the 
bed of the river.®2* 


Idaho. Though navigable rivers, are reserved as public 
highways, the riparian owner takes to the thread of the 
stream.®2” 


Illinois. The title of a riparian owner bounded by a 
navigable slough of the Mississippi River, extends to the 
middle of the slough and includes unsurveyed islands sepa- 
rated from the mainland, which lie between the mainland 
and the center of the slough.*? The owners of tracts of 
land on the opposite sides of a meandered stream own the 
soil under the stream respectively to the center, subject to 


the public rights of navigation.*® 


Indiana. 


The title to the soil of the beds of nonnavigable 


streams is in the riparian owner.® 


61 See Peuker v. Canter, 62 
Kans. 863, 63 Pac. 617, quoting 
from Welles v. Bailey, 55 Conn. 
292, 10 Atl. 565, 8 Am. St. 48. 
Ante, § 252. 

62 Axline v. Shaw, 35 Fla. 305, 
WI SON4aL 280: RStAs Sone 

62a Jones v. Water Lot Co., 18 
Ga. 539. 

62 Johnson v. Johnson, 14 Idaho 
561, 95 Pac. 499; Moss & Bros. v. 
Ramey, 14 Idaho 598, 95 Pac. 5138; 
Lattig v. Scott, 17 Idaho 506, 107 
Pacr 47. ; 

63 A patent conveyed the west 
fraction of a fractional quarter 
section. In the government sur- 
vey of the fractional quarter, a 
meander line was run along the 


east bank of a large running 
slough or navigable arm of the 
Mississippi River, but was not 
marked on the government plat. 
The slough was marked on the 
map as the west boundary of the 
land. The meander line was held 
not to constitute a boundary, and 
the patent included an island ly- 
ing between land described and 
the middle of the slough; such 
island never having been surveyed 
or platted by the general govern- 
ment. Fuller v. Dauphin, 124 Ml. 
542, 16.N. E. 917, 7 Am. St. 888. 

64 Washington Ice Co. v. Short- 
all, 101 fll. 46, 40 Am. Rep. 196. 

65 Ross v. Faust, 54 Ind. 471, 28 
Am. Rep. 655. 
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Iowa. The soil in the beds of all meandered and navi- 
gable streams belongs to the state within which they lie 
and the riparian owners take to high-water mark.®é 

The soil of the beds of nonnavigable streams belongs to 
owners of the shores thereof.** In the State of Iowa, the 
courts hold that the state owns the beds of navigable 
streams and lakes and that the riparian owner takes to 
high-water mark only, and this holding is reflected in the 
decisions of the United States Supreme Court in cases 
appealed to that court from Iowa courts. “The public 
authorities, therefore, have the right, in Iowa, to build 
wharves and levees on the bank of the Mississippi below 
high water, and make other improvements thereon, neces- 
sary to navigation, or public passage by railways or other- 
wise, without the consent of the adjacent proprietor, and 
without making him compensation.’’6§ 


Kansas. Where river is in fact navigable the title of the 
riparian owner is limited to the banks of the stream.*®* 


Kentucky. The boundary of the State of Kentucky on 
the Ohio River extends only to low-water mark on the 
northwestern side of the river.*® But a riparian proprietor 
owns to the middle of the stream.7° 


Louisiana. Property bounded by, “in front by the Mis- 
sissippi River,” and in the rear by a named street, “together 
with the privileges and appurtenances thereto belonging or 
in anywise appertaining” is entitled to the accretion to such 
property.71 


66 Barney v. Keokuk, 94 U. S. 69 Handly’s Lessee v. Anthony, 
. 324, 24 L. ed. 224; Musser v. Her- 5 Wheat. (18 U.S.) 374, 5 L. ed. 
shey, 42 Iowa 356. 113; Henderson Bridge Co. v. Hen- 
67 Moffett v. Brewer,1G.Greene derson, 173 U. S. 592, 43 L. ed. 
(lowa) 348. 823, 19 Sup. Ct. 553. _ 
68 Barney v. Keokuk, 94 U. 8. 70 Strange v. Spalding, 17 Ky. 
324, 24 L. ed. 224. L. 805, 29 S. W. 137. 
68a Wood y. Fowler, 26 Kan, 71 Kennedy v. Municipality No. 


682, 40 Am. Rep. 380. 2,10 La. Ann. 54. 
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Maine. Above the flow of the tide, rivers become private, 
either absolutely so, or subject to the public right-of-way, 


according as they are small or large streams."™ 


Massachusetts. Owner of land extending to bank of non- 
tidal river will own to middle of the stream.7!” 


Michigan. The courts of Michigan hold to the rule that 
the soil of the beds of inland lakes in that state belongs to 
the riparian owner, and not to the state. “The plaintiff, 
being the owner of the fractional subdivisions of section 14 
bordering on the meander lines of the lake, must be con- | 
sidered the owner of the land under the lake on section 14, 
It has been held in this State that the soil under the water 
of the inland lakes in this State does not belong to the 
general government or to the State.’’72 

The riparian proprietor owning all of the shore of a 
small lake, meandered by the government, is the owner of 
the land beneath such lake and has the exclusive right of 
hunting or fishing thereon and may sell and convey such 


exclusive right to others.73 


Minnesota. 


712 Wadsworth v. Smith, 11 
Maine 278, 26 Am. Dec. 525. 

71> Hatch v. Dwight, 17 Mass. 
289, 9 Am. Dec. 145. 

72 Clute v. Fisher, 65 Mich. 48, 
381 N. W. 614. See also Lorman y. 
Benson, 8 Mich. 18, 77 Am. Dec. 
435; Ryan v. Brown, 18 Mich. 
196, 100 Am. Dec. 154; Watson v. 
Peters, 26 Mich. 508; Bay City 
Gas-Light Co. v. Industrial Works, 
28 Mich. 182; Maxwell v. Bay City 
Bridge Co., 41 Mich. 458, 2 N. W. 
689; Pere Marquette Boom Co. v. 
Adams, 44 Mich. 408, 6 N. W. 857; 
Richardson vy. Prentiss, 48 Mich. 
88, 11 N. W. 819; Backus v. De- 
troit, 49 Mich. 110, 13 N. W. 380, 
43 Am. Rep. 447; Fletcher v. 
Thunder Bay River Boom Co., 51 
Mich, 277, 16 N. W. 645; Lincoln 
v. Davis, 53 Mich. 375, 19° N. W. 


The riparian owner on a navigable water 
takes title to high-water mark only. 


“High-water mark,” 


1038, 51 Am. Rep. 116; Webber v. 
Pere Marquette Boom Co., 62 
Mich. 626, 30 N. W. 469. 

73 St. Helen Shooting Club v. 
Mogle, 234 Mich. 60, 207 N. W. 
915; Pleasant Lake Hills Corp. v. 
Eppinger, 285 Mich. 174, 209 N. 
W.. 152. 

In the Eppinger case the court 
quoting from the case of Winans 
v. Willetts, 197 Mich. 512, 163 N. 
W. 9983 said: “It is plain, however, 
that the lake is not a public 
navigable body of water, and is a 
privately owned pond.” And as. 
to the right of others upon the 
lake, “They can no more enter 
without permission the portions 
of the premises covered by water 
than they can invade the uplands 
of the riparian owners.” 
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as a line between a riparian owner and the public, in the 
case of fresh water rivers and lakes, in which there is no 
ebb and flow of the tide, “‘is to be determined by examining 
the bed and banks, and ascertaining where the presence 
and action of the water are so common and usual, and so 
long-continued in all ordinary years, as to mark upon the 
soil of the bed a character distinct from that of the banks, 
in respect to vegetation, as well as respects the nature of 
the soil itself.”74 But the court in that case, page 520, said: 
“While the title of a riparian owner on navigable or public 
waters extends to ordinary low-water mark, yet it is un- 
questionably true that his title is not absolute, except to 
ordinary high-water mark.” And as to the intervening 
space “‘the title of the riparian owner is qualified or limited 
by the public right.” And again, page 521, “within the 
banks, and below high-water mark, the public right is 
supreme.” The rights of riparian owners on the banks of 
Lake Minnetonka, a navigable lake of large size, in Hennepin 
County, Minnesota, was before the court for consideration 
in the Carpenter case. 


Missourt. A riparian proprietor on a navigable stream 
holds only to the water’s edge. A part of a fractional 
section belonging to plaintiff washed away and a ‘‘towhead”’ 
formed in the river between plaintiff’s land and an island 
opposite thereto, and land gradually accrued to the ‘‘tow- 
head” and extended toward plaintiff’s lands and within the 
limits of his original boundary. It was held that the land 
was not an accretion to the plaintiff’s lands.75 It is said 
that low-water mark is the meaning of “waters edge” 
because “that is the only line always touched by the water’s 
edge, and it is the only construction that can be given to the 


74 Carpenter v. Hennepin, 56 commerce but was navigable only 
Minn. 513, 58 N. W. 295. for floating logs riparian owner 
75 Cox vy. Arnold, 129 Mo. 387, took to center of stream. Hobart- 
81 S. W. 592, 50 Am. St. 450. Lee Tie Co. v. Grabner, — Mo. —, 
Where stream would not permit 219 S. W. 975. 
the passage of ordinary boats of 
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term ‘water’s edge’ that will at all times insure the right 
of the riparian owner to access to the river.’’7>" 


Montana. Title of one owning land bounded by a nav- 
igable river extends to ordinary low-water mark.*®” 


Nebraska. The common-law rule that a riparian owner 
on a navigable river above the fiow of the tide, holds to the 
thread of the stream subject to the public easement of 
navigation, applies.7*° : 


Nevada. Where stream is regarded as navigable, title of 
owner of the banks will go only to low-water mark.75* 


New Hampshire. Where the channel of a river has been 
gradually wearing away the soil on defendant’s side of a 
river and land has been gradually forming on the opposite 
shore owned by the plaintiff, the channel so formed must 
be regarded as the true channel and plaintiff will be the 
owner of the land so formed to his shore as an accretion.”® 


New Jersey. So, too, the State of New Jersey holds sub- 
stantially to the same rule.77 And it is said the soil under 
navigable waters was not granted to the United States but 
was reserved to the respective states at the close of the 
Revolutionary War.78 New Jersey holds that the state 
owns the fee to the soil under water between the exterior 
lines of piers and the state line in the Hudson River.7? 


New York. The state owns the soil of the beds of bays 
opening into the sea.8° And title to the soil of the beds of 


75a State ex rel. Citizens Elec. 
Light & P. Co. v. Longfellow, 169 
Mo. 109, 69 S. W. 374. 

75 Gibson v. Kelly, 15 Mont. 
417, 89 Pace. 517. 

Tbe Kinkead  v. areon: 74 
Nebr. 573, 104 N. W. 1061, 109 
N. W. 744, 1 L. R.A. (N.-S:) 762, 
7L. R. A. (N. S.) 316. 

754 Shoemaker v. Hatch, 13 Nev. 
PRO 


76 Gerrish v. Clough, 48 N. H. 
au. Am. Dec. 561, 2 Am. Rep. 

77 Stevens v. Patterson & N. R. 
Co., 34 N. J. L. (5 Vroom) 5382, 3 
Am. Rep. 269. 

78 Pollard v. Hagan, 8 How. (44 
U. S.)- 212) 11 L. ed. 565: 

79 Attorney-General v. Hudson 
Tunnel R. Co., 27 N. J. Eq. 176. 

80 Smith v. Levinus, SNe Yeranion 
Seld. Notes 108. 
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waters in which the tide ebbs and flows is in the state as 
successor of the King.8!. While common-law rule, that 
grants bounded by rivers above the ebb and flow of the 
tide are presumed to extend to the middle of the stream, 
is generally applicable in the state, it has never been applied 
to the Hudson or Mohawk Rivers. ‘While this exception is 
uniformly recognized * * * the reasons for it have 
been variously stated and are by no means clear.’’8!2 


North Carolina. North Carolina holds that riparian 
owner owns to the middle of the stream subject to public 
rights.®2 


Ohio. Substantially the same rule has been laid down in 
Ohio as in North Carolina where riparian proprietor owns 
to the middle of stream.8? 


Oklahoma. Where river is in fact navigable, title in the 
bed rests in the state and extends to high-water mark.%?* 


Oregon. ~Where a navigable river was meandered in 
making the government survey and the United States has 
granted the land bounded by the meandered line, the grantee 
takes to the river. The stream and not the meander line 
is the true boundary. Accretion to such land belongs to 
the riparian owner.®4 


Pennsylvania. The bed and channel of the Delaware 
River belong respectively to the States of Pennsylvania 
and New Jersey.85 And the same case holds that the title 
of the riparian owners extends only to low-water mark. And 


81 People v. New York & S. I. 
Ferry Co., 68 N. Y. 71. 

81a Finch Pruyn & Co. v. State, 
122 Misc. 404, 203 N. Y. S. 165. 
See also People ex rel. Loomis v. 
Canal Appraisers, 83 N. Y. 461; 
Waterford Elec. Light, Heat & 
Power Co. v. State, 117 Misc. 480, 
191 N. Y. S. 657; Fulton Light, 
Heat & Power Co. v. State, 62 
Mise. 189, 116 N. Y. S. 1000. 


82 Hodges v. Williams, 95 N. 
Car. 331, 59 Am. Rep. 242. 

83 Walker v. Board of Public 
Works, 16 Ohio St. 540. 

83a State v. Noleys, 
479, 189 Pac. 948. 

84 Minto v. Delaney, 7 Ore. 337. 

85 Tinicum Fishing Co. v. Car- 
ter, 61 Pa. 21, 100 Am. Dec. 597; 
Simpson y. Neill, 89 Pa. 183. 


40 Okla. 
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again all title to beds of navigable streams below low-water 
mark belongs to the state.8® 


South Carolina. Right of easement in the public does 
not deprive the riparian proprietor of title to soil as far 
as center of stream where stream is in fact though not 
technically navigable.’ 


Tennessee. Accretion to the main shore belongs to the 
owner of the shore. The riparian owner is entitled to all 
accretion and to follow the river to low-water mark. In 
this case the description was: “246 chains and 6 links to 
a cottonwood tree marked W & C on the banks of a chute 
of the Mississippi River, thence down said river with its 
meanderings south.’’§? 


Texas. Accretion by alluvium belongs to the riparian 
owner. This principle applies to lands bordering on navi- 
gable and nonnavigable streams. A description calling for 
the Rio Grande and its meanderings as one of the bound- 
aries of the tract will follow the shore as it may be changed 
by gradual and imperceptible means.88 An island lay in 
the center of a stream and the main channel thereof divided 
and passed, about equally, on both sides of the island. 
Plaintiff and defendant were the owners of opposite shores. 
It was held that the island belonged to the two claimants 
and that the boundary line between them should be run 
through the center of the island.8® 


Vermont. A riparian owner on a nonnavigable stream — 
takes title to the soil of the bed of such stream to the 
center of the stream, and a flat in front of riparian owners 
along said stream is to be divided by extending a line from 
the division line between the riparian owners at the old 
bank to the nearest point on the new shore-line.° 


86 Simpson v. Neill, 89 Pa. 183. 88 Denny v. Cotton, 3 Tex. Civ. 
86a State v. Columbia, 27S. Car. App. 634, 22 S. W. 122. 

137,738. HK) 55; 89 Strange v. Spalding, 17 Ky. 
87 Posey v. James, 7 Lea (75 UL. 805, 29 S. W. 137. 

Tenn.) 98. 90 Hubbard v. Manwell, 60 Vt. 


235, 14 Atl. 698, 6 Am. St. 110. 
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Washington. If stream is of such character that its use 
as a public highway is restricted to the floating of logs 
and timber, provision that state owns bed of navigable 
stream below high-water mark does not apply, and title to 
bed is in landowner subject to the public use in floating logs 
and timber.9° 


West Virginia. Rights of owners of land bordering on 
Ohio River extend to low-water mark. 


Wisconsin. The owner of the bank of a navigable stream 
by purchase from the government is presumed to be the 
owner of the bed of the stream to the middle thereof, but 
if title be acquired from private person this presumption 
is not conclusive.®! Where the government makes a survey 
of several islands in a navigable river, omits to survey one 
of such islands, and sells all of the islands which were 
surveyed and the lands on both sides of the river, the 
unsurveyed island will go to that riparian owner on the 
side of the river with reference to the main channel. “That, 
where no right is reserved, the grant of lands on the bank 
of the river vests in the purchaser the title of unsurveyed 
islands lying between the mainland and the center of the 
stream, since the government no longer desires to assert 
any interest to an island thus situated and omitted in the 
original survey.”®2 The State of Wisconsin holds to the 
rule that the state is the owner in trust for legitimate 
public use of the beds of its navigable lakes, and that it 
can not convey that right for private use, nor can it 
abdicate the trust.°3 “Submerged lands of meandered lakes 


908 Watkins v. Dorris, 24 Wash. 
6386, 64 Pac. 840, 54 L.R. A. 199. 


93 McLennan vy. Prentice, 85 
Wis. 427, 55 N. W. 764; Priewe v. 


90b Brown Oil Co. v. Caldwell, 
85 W. Va. 95,138: S. E. 42. 

91 Walker v. Shepardson, 4 Wis. 
486, 65 Am. Dec. 824; Delaplaine 
v. Chicago & N. W. R. Co., 42 Wis. 
214, 24 Am. Rep. 386; Norcross v. 
Griffiths, 65 Wis. 599, 27 N. W. 
606, 56 Am. Rep. 642. 

92 Chandos v. Mack, 77 Wis. 573, 
46 N. W. 808, 10 L. R. A. 207, 20 
Am. St. 139. 


Wisconsin State Land & Imp. Co., 
93 Wis. 534, 67 N. W. 918, 33 L. 
R. A. 645; Mendota Club v. Ander- 
son, 101 Wis. 479, 78 N. W. 185; 
Pewaukee v. Savoy, 103 Wis. 271, 
79 N. W. 486, 50 L. R. A. 836, 74 
Am. St. 859; Hicks v. Smith, 109 
Wis. 532, 85 N. W. 512. 
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within the boundaries of this state belong to the state in 
trust for public use substantially the same as submerged 
lands under navigable waters by the rules of the common 
law, and the state can not part with such title to the detri- 
ment of such trust.”94 It further holds that a pier may 
be erected by a riparian owner in aid of navigation through 
shoal water to navigable water.25 ‘Lake Monona is a 
meandered lake, navigable in fact. The title to its bed is 
in the state in trust for legitimate public uses, such as 
fishing, navigation, and the like; and the state can not 
convey it away for private uses, nor can it abdicate the 
trust.”°° If a party, not a riparian owner, builds a pier 
into a navigable lake, it may be abated at the suit of the 
attorney-general, though such pier does not interfere with 
navigation.°?7 But as we have seen the same court holds 
that a riparian owner takes to the center of the Mississippi 
River,®°8 and that is the rule in that state as to beds of 
navigable streams. 


§ 331. Division by bisecting angle between curved shores. 
—In the State of Maine and some other jurisdictions the 
courts have adopted the following rule for the division of 
flats: To divide flats between adjoining riparian proprie- 
‘tors, draw a base-line from one corner of each lot to the 
other and run a line from each end of this line at right 
angles to low-water mark. If by reason of the curvature 
of the shore, the lines diverge or conflict with each other 
the gain or loss is to be divided equally between adjoining 
lot owners by bisecting the angles made by the diverging, 


94 Pewaukee v. Savoy, 103 Wis. 
271, 79 N. W. 436, 50 L. R. A. 836, 
74 Am. St. 859. 

95 Hicks v. Smith, 109 Wis. 532, 
85 N. W. 512. 

96 Hicks v. Smith, 109 Wis. 532, 
85 N. W. 512. See also McLennan 
v. Prentice, 85 Wis. 427, 55 N. W. 
764; Priewe v. Wisconsin State 
Land & Imp. Co., 98 Wis. 534, 67 


N. W. 918, 33 L. R. A. 645; Men- 
dota Club v. Anderson, 101 Wis. 
479, 78 N. W. 185; Pewaukee v. 
Savoy, 103 Wis. 271, 79 N. W. 
Boe 50 L. R. A. 836, 74 Am. St. 
859. 

97 Hicks v. Smith, 109 Wis. 532, 
85 N. W. 512. 

98 Ante, § 255; Franzini v. Lay- 
land, 120 Wis. 72, 97 N. W. 499. 
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converging, or conflicting lines.2® This is in confirmation of 
the rule laid down in other states and discussed in another 
section of this chapter. Fig. 76. However, it will be noted 
that the object sought by all of the courts is to make an 
equitable division of the flats between the several riparian 
proprietors. Bends in a stream frequently necessitate 
changing the rule or in a variation of the general rule with 
reference to a division of flats to the end that all riparian 
owners be treated equitably. And it is said that if the land 
be situated on a convex shore, the proportional rule should 
still be followed, and each owner would be entitled to the 
same proportion upon the outer line that he holds upon the 
shore-line.2 But the mere fact that a lot is situated upon 
a headland is not enough to show that, in the division of 
flats in front of it, the side lines should diverge or converge, 
as the case may be, in case there be other lots situated 
adjacent to the lot in question and on the headland, and the 
shore is not convex. 


§ 332. Partition of land on inland lakes.—The rules re- 
ferred to in the preceding section pertain to land bordering 
on the sea or to lakes of considerable size and it is said that 
no fixed rule can be laid down relative to the division of 
lands bordering on small lakes having irregular shore-lines. 
Each case must depend on the facts in that particular in- 
stance, and a reasonable division must be arrived at so as 
to do justice to all of the riparian owners. And it is said 
in some cases that if the lake is so small as to be enclosed 
wholly within the division lines of a single section the bed 
should be divided by the extension of such sectional lines.‘ 
In that case, the court says: “It therefore becomes apparent 
that the true and only rule to give effect and harmony to 
these decisions, and place the ownership of the bed of this 


99 Emerson vy. Taylor, 9 Greenl. 2 Morris v. Beardsley, 54 Conn. 
(9 Maine) 42, 23 Am. Dec. 531; 338, 8 Atl. 139. 
Treat v. Chipman, 35 Maine 34. 3 Winnisimmet Co. v. Wyman, 
Ante, § 304. 11 Allen (93 Mass.) 432. 


1 Ludwig v. Overly, 19 Ohio Cir. 4 Clute v. Fisher, 65 Mich. 48, 
Ct. 709, 6 O. C. D. 690. 31 N. W. 614. 
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lake in some person or persons, so that the extent and 
boundary lines of such ownership may be easily ascertained, 
is to invest the holder of the title of any fractional sub- 
division of a section bordering upon this lake with the 
ownership of the bed of the lake to the lines of subdivision 
as they would be if continued through or into the lake.” 
This rule is of doubtful force if to be applied generally. It 
may be equitable to so divide the bed of a small lake lying 
wholly within the subdivision lines of a single section, but 
it would, or might, be most inequitable to so divide the bed 
of a lake lying in more than one section. The same court 
so decides and lays down the rule: The division of the 
bed of a small lake, but one of considerable size, “is to be 
determined without reference to the extension of such lines, 
but by the principles governing the rights of riparian pro- 
prietors.”> Then the general shape of the lake whether 
round or long should be considered. 

The Supreme Court of Michigan, in the case of Clute v. 
Fisher, fell into an error in the discussion of the matter 
of the extent of the ownership of a riparian proprietor. 
The syllabus in that case reads: “The owner of a frac- 
tional subdivision of a section meandered by the United 
States survey along the margin of an inland lake, navigable 
or otherwise, is entitled to so much of said lake as lies 
within the lines of his fractional subdivision extended into 
the lake to the limit of the entire subdivision.”? In that 
case the sole contention of defendant was that title to the 
lake was in the state, therefore, it will be seen that the court 
made the mistake by going into a matter that was not really 
before it. However, the court thereafter reversed the dic- 
tum of the case. We find the court in the latter case, 
saying: “The rule laid down in Clute v. Fisher, that the 


5 Grand Rapids Ice & Coal Co. 
v. South Grand Rapids Ice & Coal 
Co., 102 Mich. 227, 60 N.-W. 681, 
25 L. R. A. 815, 47 Am. St. 516. 

6 Scheifert v. Briegel, 90 Minn. 
125, 96 N. W. 44, 63 L. R. A. 296, 
101 Am. St. 399; ante, § 305. 


7 Clute v. Fisher, 65 Mich. 48, 
31 N. W. 614. 

8 Grand Rapids Ice & Coal Ca. 
v. South Grand Rapids Ice & Coal 
Co., 102 Mich. 227, 60 N. W. 681, 
25 L. R. A. 815, 47. Am. St. 516. 
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owner of a fractional subdivision owns the soil which is 
included within the extended subdivision lines, is inconsist- 
ent with the rule repeatedly laid down in this state, that 
the shore proprietor owns to the thread of the center of 
the stream.” And further along we find that court saying: 
“Tt is also inconsistent with the rule laid down in Clark 
v. Campau, 19 Mich. 328, * * *, that side lines are 
to be governed by the course of the stream and the sub- 
merged land bounded by lines drawn at right angles with 
the central thread, rather than at right angles with the 
shore at the point of departure.’’® 


9Clark y. Campau, 19 Mich. 
325. 
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Section. Section. 


375. Subdivision of fractional 389. Restoring lost corners ‘on 
quarter-sections. broken boundaries. 
876. Proportionate measurement. 390. Restore a lost closing corner 
877. Equitable part of surplus ap- on standard parallel. 
, portioned to entire line. 391. Government corners conclu- 
378. Distinction between corner sive. 
and monument. 3892. Obliterated meander corners. 
379. Monuments and accessories. 393. Irreconcilable and inconsist- 
880. An existent or known corner. ent calls. 
881. Character of original monu- 394. Original corners can not be 
ments and accessories. corrected by court. 
882. Determining lost corners. 395. Survey made under state law. 
383. Proportionate measurement. 396. Where government survey is 
384. Single proportionate meas- grossly fraudulent. 
urement. 3897. Apportion distance between 
885. Double proportionate meas- - two known corners to es- 
urement. tablish lost corner. 
386. To re-establish lost corner 398. Witness trees. 
common to four townships. 399. Lost corner on standard par- 
3887. To restore corner common to allel. 
four townships where the 400. Variation between meander 
lines from three directions line and field-notes. 
only have been established. 401. Courses and distances yield 
888. To restore lost meander cor- to fixed monuments. 
ner. 402. Must regard field-notes and 


must search for corners. 


§ 333. Scope.—In this chapter we quote extensively 
from a circular issued by the general land-office on April 
5, 1939, and in some cases from the circular of June 1, 1909, 
setting forth fully the instructions of the commissioner 
thereof to local surveyors, on the restoration of lost or 
obliterated corners, and the subdivisions of sections. 


The practitioner will find the instructions ample in most 
“eases. However, he should, first of all, carefully examine 
the field-notes of the original survey, in a given case, to 
ascertain whether it was made under special or unusual 
instructions of the surveyor-general. If so made, he should 
take into consideration such special instructions, in applying 
the rules in this chapter. He will find, in the earlier sur- 
veys, that the instructions were not uniform and were 
executed with less accuracy, than at a later period. Further- 
more, in a few cases, he will find that instructions sent out 
by the acting commissioner to local surveyors were at vari- 
ance with the law. If sections were subdivided under such 
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erroneous instructions years ago, the local surveyor must 
take them into consideration and should not disturb lines 
long abided by, though erroneous. The references will be 
to “Restoration of Lost or Obliterated Corners,” and_, will 
be abbreviated thus, “R. L. C.” 


§ 334. Special information.—When a local surveyor de- 
sires special information relative to the proper method of 
restoring lost or obliterated corners marking the govern- 
ment survey of a designated section, when the question pre- 
sents difficult and unusual problems, he may write the 
commissioner of the general land-office at Washington. 
Owing to the very large number of inquiries received by 
that official from county and local surveyors throughout the 
country, embracing a variety of propositions, he deemed 
it advisable to formulate and issue advice in pamphlet 
form to all such inquiries, under the head of ‘Restoration 
of Lost or Obliterated Corners, and Subdivision of Sections.” 
This most important document was issued in 1909, re- 
printed in 1916, and superseded by the circular of 1939. 
This should be in the hands of every surveyor. The docu- 
ment is an expression of the land-office on that subject, 
based, of course, upon the several acts of congress au- 
thorizing the surveys of public lands, and the decisions 
of the federal and state courts. Should the surveyor 
be unable to secure the desired information from that 
document or from this work, he should write that official, 
giving full and exact information as to section, town and 
range, and clearly set out the information desired. It 
might be quite desirable to send a diagram of the section 
or sections under consideration, referring to the corners or 
lines by letter or number. The citations herein will be to 
“Restoration of Lost or Obliterated Corners and the Sub- 
division of Sections.” This, however, will be abbreviated, 
and the citation will appear, “Restoration of Lost Corners,” 
written R. L. C. giving the year and the number of the 
section of the circular to which reference is made. Since 
the publication of the first edition of this work the land 
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department has issued additional instructions, clarifying 
and enlarging those theretofore given. The surveyor will 
readily understand the importance of this chapter to the 
practical surveyor. ; 


§ 335. Existant, obliterated, and lost corners.—‘‘An ex- 
istant corner is one whose position can be identified by 
verifying the evidence of the monument, or its accessories, 
by reference to the description that is contained in the 
field notes, or where the point can be located by an 
acceptable supplemental survey record some physical, evi- 
dence or testimony.’”2 Even though its physical evidence 
may have entirely disappeared a position will not be re- 
garded as lost if it can be located through the testimony 
of witnesses. It is then only an obliterated corner. 


“An obliterated corner” within the meaning of the in- 
structions is one “at whose point there are no remaining 
traces of the monument, or its accessories, but whose 
location has been perpetuated, or the point for which may 
be recovered beyond: reasonable doubt, by the acts and 
testimony of the interested landowners, competent sur- 
veyors, or other qualified local authorities, or witnesses, 
or by some acceptable record evidence.’ 

“A lost corner is a point of a survey whose position can 
not be determined, beyond reasonable doubt, either from 
traces of the original marks or from acceptable evidence 
or testimony that bears upon the original position, and 
whose location can be restored only by reference to one 
or more interdependent corners.” If there is some accept- 
able evidence of the original position that position will 
be used in preference to the rule for finding a lost corner. 


1 Manual of Instructions for the (Supplements to the Manual of 
Survey of Public Lands 1930. See Surveying Instructions, 1930). 
also Standard Field Tables and 2R. L. C. (1989) § 1018. 
Ephemeris of the Sun and Polaris, 3R. L. C. (1989) § 1019. 
published annually in advance 4R. L. C. (19389), § 1020. See 

post, § 382. 
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§ 336. Private surveyors.—Former United States deputy 
surveyors, now engaged as private surveyors, must act 
under somewhat different rules of law from those followed 
in making original surveys. He should distinguish between 
those provisions which govern a government surveyor and 
those which apply to the retracement of lost lines or re- 
establishment of lost corners.°® 


§ 337. Accurate knowledge original survey necessary.— 
It is of general knowledge that, in order to properly restore 
lost boundaries of the public lands, the survayor should 
have a substantial accurate knowledge of the manner in 
which the townships were originally subdivided under the 
particular survey, and without such information, he can 
not hope to secure the best results. In fact if the particu- 
lar original corner can not be found, the instructions sent 
out by the land department require the surveyor to relocate 
such corner as required by the instructions. No other direc- 
tion is safe. 

The first step in retracing lines is to assemble copies 
of the field-notes and plats; then prepare an ownership 
map showing the limits of the properties, and the names 
of the owners who will be concerned in the retracement; 
third make a thorough search and inquiry for additional 
survey records. Boundary disputes should be carefully 
reviewed and if there has been a boundary dispute, the 
record testimony and the court’s opinion and decree should 
be carefully examined.? 


5 Manual (1930) §11. “ce, Secure the names and con- 


6R. LL. C. (1989) § 1057. 

7R. L. C. (1989) § 1054. 

Section 1056 of the pamphlet 
“Restoration of Lost or Obliter- 
ated Corners and Subdivision of 
Sections, 1939,” lists definite steps 
which may be followed in deter- 
mining true lines. 

“a. Secure a copy of the orig- 
inal plat and field notes; 

ss Secure all available data 
regarding subsequent surveys; 


tact the owners of the property 
adjacent to the lines that are in- 
volved in the retracement; 

“qd. Find the corners that may 
be required— 

“Wirst: By the remaining physi- 
cal evidence; 

“Second: By collateral evidence, 
supplemental survey records, or 
testimony, if the original monu- 
ment is to be regarded as oblit- 
erated, but not lost; or, 
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§ 338. Instructions issued.—It is well known that dif- 
ferent sets of instructions were issued by the land depart- 
ment to the public surveyors for the survey of various 
regions, covering a period from 1785, the date of the adop- 
tion of the rectangular system, to the present time. It is 
said the earlier rules were given to the deputy surveyors 
in manuscript form or in circulars sent out, and that no 
copies of those instructions are to be had for distribution. 
Later, however, such instructions were sent out in book 
form, covering the years 1855, 1881, 1890, 1894, 1902, 
1919, and 1980. What is referred to as the Manual of 
1919, was, in fact, advance sheets of the first six chapters 
of what is now known as the Manual of 1930, and were 
promulgated June 16, 1919. A manuscript edition of 
Chapter IX of the 1930 Manual was put in effect March 1, 
1928. 

The Manual of 1930 is the last one published ts the 
land department and is indispensable to the surveyor at 
this time. It was reprinted in 1934. Copies may be ob- 
tained, at cost, by writing the superintendent of documents, 
Washington.8 


§ 339. Double sets of corners.—To the end that the sur- 
veyor may have exact information relative to surveys made 
at different periods to enable him to properly solve difficult 
problems, we shall briefly review the several acts of con- 
gress pertaining to this subject. It will be noted that com- 
_ pliance with the different acts of congress covering the 


“Third: By the application of 
the rules for proportionate mea- 
surement, if lost; 

“e, Reconstruct the monuments 
as required, including the placing 
of reference markers where im- 
provements of any kind might 
interfere, or if the site is such as 
to suggest the need for supple- 
mental monumentation; 

“f, Note the rules for the sub- 
division of sections where these 
lines are to be run; and 


“ge, Prepare and file a suitable 
record of what was found, the 
supplemental data that was em- 
ployed, a description of the 
methods, the direction and length 
of lines, the new markers, and 
any ee facts regarded as im- 
portan 

8 R. ei C. (1939) § 1004; Manual 
(1980) § 11. 
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period of the earlier surveys to the present time, has resulted 
in two sets of corners on township lines being established 
in some instances. In other instances, three sets of corners 
were established on the range lines. The system now in 
vogue makes but one set of corners in township boundaries 
except on base and correction lines, and in some exceptional 
cases. The surveyor should act with great care to make 
certain he identifies the corner for the particular section 
under consideration. Double corners and treble corners 
should be carefully proved before using. The surveyor 
should bear in mind that where two sets of corners are 
found on township boundaries, the first set was established 
at the time the exterior lines of the township were run. 
Those on the north boundary belong to the sections lying 
to the north of said line. Those on the west boundary of 
the township belong to the sections lying to the west of 
that line. The other set of corners was established at the 
time the township was subdivided. It will be readily seen 
that this method resulted in double corners on the four 
sides of each township. 

As noted above, three sets of corners were sometimes 
established on the range lines. Where this is the case, the 
subdivisional surveys were made in the same manner, except 
that the east and west section lines were not closed upon 
the corners theretofore established on the east boundary of 
the township, but were run due east from the interior 
section corner, and new corners planted at the intersection 
of that line with the east side of the township.® 

The quarter-section corners on such lines are usually 
controlling for one side only in the older practice. In the 
more recent surveys, where the record calls for two sets 


9R. L. C. (1909) § 7. years. Resulting from the in- 


The technique of making field 
astronomical observations by 
which to determine the true 
meridian, and the methods for 
running a true latitudinal curve 
as needed for the standard par- 
allels were not developed so as 
to be generally applied until later 


accuracies of the earlier methods 
of running lines and measuring, 
accumulated discrepancies appear 
in some townships, and cause the 
need for two sets of corners on 
some of the boundaries. R. L. C 
(19389) § 1062. 
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of corners, those that are regarded as the corners of the 
two sections first established, and the quarter-section cor- 
ners relating to the same sections, will be employed for 
retracement, and will govern both the alignment and the 
proportional measurement along that line. The closing 
section corners set at the intersections, will be employed 


to govern the direction of the closing lines.!° 


§ 340. Method now followed.—The method now followed 
is much simpler, where regular conditions are found. In 
the subdivision of a township, the subdivision lines are 
initiated at the section corners on the south boundary of 
the township. Such lines also close on the corners previ- 
ously planted on the east, north and west boundaries of a 
township. But when the north boundary is a base line 
or a standard parallel, new corners are set thereon. These 
corners are called closing corners. However, in some cases, 
owing to conditions, such as, in the subdivision of a town- 
ship in which there is no south boundary or in which it is 
inaccessible, the subdivisional lines have been initiated on 
the north boundary of the township and extended south- 
erly.11_ Hence, the local surveyor should have a full knowl- 
of the methods pursued in the subdivision of a given town- 
ship by the original surveyor. He should have full notes of 
the original survey and where his work is along town or 
range lines, he should have copies of the original plat. 
Then, again, it will be found that a great many plats do 
not show the second set of corners, established in the orig- 
inal survey of the adjoining township made subsequently. 
The utmost care must be used to guard against the con- 
fusions of corners.!? 


10 R. L. C. (1989), § 1030. 

Lab Tigoilby. (Cpe (ISU eatSineys 

12R. L. C. (1909) § 9; R. L. C. 
(1939) § 1058. 

In older surveys there are 
usually no quarter-section corners 
for the sections on the opposite 
side of the boundary, but begin- 
ning with 1919, the practice has 


been to establish the second set 
of quarter-section corners placed 
on the true boundary midway be- 
tween the closing section corners, 
except where there is a fractional 
distance when it is placed 40 
chains from one of them. R. L. 
C. (1939) § 1060. 
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§ 341. Limitation on errors.—In recent surveys, the 
instructions sent out fix a strict limitation on the amount 
of errors which will be permitted to stand. Under this 
rule, no new township exteriors or sectional lines ‘shall 
depart from a true meridian or east and west line more 
than twenty-one minutes of arc; and that when a random 
line is found liable to correction beyond this limit, a true 
line on a cardinal course must be run, setting a closing 
corner on the line to which it closes.” It will be noted that 
new surveys closing on old surveys or irregular work will 
be fruitful of double corners. The local surveyor who 
attempts to retrace lines of such surveyors must have full 
knowledge of all of the conditions surrounding the original 
surveys, including the “exceptional methods of subdivi- 
sion.”13 Ag heretofore suggested the Manual of Instructions 
issued by the government in 1930 is full of splendid in- 
structions, which should be followed in making surveys. 


§ 342. Initial surveys.—The first law pertaining to the 
survey of the public lands was passed by the Congress of 
the Confederation in 1785. It provided for the survey of 
the “Western Territory” and authorized that territory to 
be divided into “townships of six miles square, by lines 
running due north and south, and others crossing them at 
right angles” as near as might be. It was provided therein 
that the first line running north and south should begin 
on the Ohio River ata point due north from the western 
terminus of a line run as the south boundary of the State 
of Pennsylvania. Ordinarily, this line would be termed the 
principal meridian. The first line running east and west 
should begin at the same point and extend westerly through 
the whole territory. This line would be termed the base 
line. Only the exterior lines of the township were then 


13R. L. C. (1909) §10. See 


improved measurements, the re- 


also Manual (1930) § 162. 
Where the: record shows that 
the lines were run by solar com- 
pass, or on directions determined 
by Polaris observation, and the 


tracement differences may be ex- 
pected to come within the limits 
allowable by the Manual at the 
date of survey. R. L. C. (1989) 
§ 1070. 
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surveyed. The plats, however, were marked showing the 
subdivision of the townships into sections one mile square. 
These were numbered from one to thirty-six, commencing 
with No. 1, in the southeast corner of the township and 
running from south to north. This brought section 36 in 
the northwest corner of the township. Mile corners were 
established on the township lines. This survey forms a 
part of the present State of Ohio and is known as “the 
Seven Ranges.”!4 It will be noted that at a later date, 
congress changed the method of numbering the sections in 
a township.'5 In a later instruction sent out by the land 
department the surveyor followed the new rule, commencing 
at No. 1 in the northeast corner of section. 


§ 343. Territory northwest of Ohio River.—In 1796, 
congress passed an act providing for the survey of the 
“territory northwest of the Ohio River, and above the 
mouth of the Kentucky River.” This act provided in part 
for dividing such lands as had not theretofore been sur- 
veyed “by north and. south lines run according to the true 
meridian, and by others crossing them at right angles, so 
as to form townships of six miles square.” This act also 
provided that “one-half of said townships, taking them 
alternately, should be subdivided into sections containing, 
as nearly as may be, six hundred and forty acres each, by 
running through the same, each way, parallel lines at the 
end of every two miles: and by marking a corner on each 
of said lines at the end of every mile.” So, also, we find 
therein: “the sections shall be numbered, respectively, 
beginning with the number 1 in the northeast section, and 
proceeding west and east, alternately through the township, 
with progressive numbers till the thirty-sixth be com- 
pleted.” It should be noted, this method of numbering the 
sections is still in use.1¢ 


14R. L. C. (1909) § 11; Manual 16R, L. C. (1909) § 12; Manual 
(1930) §7; Journals of the Con- (1930) §7;1 U.S. Stat. 464. See 
tinental Congress, 1774-1789, Vol. also U. S. C., Tit. 48, § 751 (9A, 
28, p. 3875. FHC. A., tit. 43,-§ 751) 
NGI: iby, (Cy, KORO) sel 
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§ 344. Townships west of the Muskingum.—In 1800, the 
foregoing act was amended by requiring the “townships 
west of the Muskingum which are directed to be sold in 
quarter-townships, to be subdivided into half-sections of 
three hundred and twenty acres each, as nearly as may be, 
by running parallel lines through the same from east to 
west, and from south to north, at the distance of one mile 
from each other, and marking corners, at the distance of 
each half mile on the lines running from east to west, and 
at the distance of each mile on those running from south 


‘to north. And the interior lines of townships intersected 


by the Muskingum, and of all townships lying east of that 
river, which have not been heretofore actually subdivided 
into sections, shall also be run and marked, * * * 
and in all cases where the exterior lines of the township 
thus to be subdivided into sections or half-sections, shall 
exceed or shall not extend six miles, the excess or deficiency 
shall be especially noted, and added to or deducted from 
the western or northern ranges of sections or half-sections 


in such townships, according as the error may be inrunning _. 


the lines from east to west or from south to north.” This 
act also provided that the northern and western tiers of 
sections should be sold as containing only the quantity 
expressed on the plats, and all others as containing the 
complete legal quantity.17 


§ 345. United States military tract in Ohio.—In 1796, 
an act was passed by congress, providing for dividing the 
“United States Military Tract” in Ohio, into townships 
five miles square, each to be subdivided into quarter town- 
ships containing four thousand acres.18 The Act of 1800, 
amendatory of the Act of 1796, authorized the subdivision 
of the quarter townships into lots of one hundred acres, 
bounded as nearly as practicable by parallel lines one hun- 
dred and sixty perches in length by one hundred perches in 
width. This subdivision into lots was made on the plats 


17R. L. C. (1909) § 13; Manual 18R. L. G. (1909) § 145 1 UGS; 
(CIB BKO S75, 72 Wie Se Sei We Stat. 490. 
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in the office, and the actual survey was only made at a subse- 
quent time when a sufficient number of lots had been located 
to warrant the survey being made. In many cases when 
the survey was made, the plat and ground did not agree 
and fractional lots on plats were entirely crowded out. 
Hence, it is quite necessary that local surveyors have 
knowledge of such fact.19 The fact that plats of such 
_ surveys were made in the office before any survey was 
made in the field would very likely be fruitful of errors 
when an attempt was made to fit the survey in the field 
to a plat in the office theretofore made. 


§ 346. Subdividing sections.—The Act of 1805, revised 
in 1878, directs the subdivision of public lands into quarter 
sections. It sets forth three principles for ascertaining the 
boundaries and contents of public lands. A. All corners 
marked by the surveyor and so returned shall be estab- 
lished as the proper corners of the sections or quarter- 
sections which they are intended to designate, and corners 
of half and quarter-sections not marked, shall be established 
as nearly as possible “equidistant from those two corners 
which stand on the same line.”2° B. Lines actually run and 
marked are established as the “proper boundary lines” of 
the section and the length of such lines as returned shall 
be conclusive as to the true length thereof. The boundary 
lines not run by the government surveyor shall be deter- 
mined “by running straight lines from the established 
corners to the opposite corresponding corners.” In frac- 
tional townships or sections where no opposite corners 
were or could be established, the boundary lines shall be 
fixed “by running from the established corners due north 
and south or east and west” as the case may be ‘“‘to the 
watercourse, Indian boundary line, or other external bound- 
ary of such fractional township.”?! The contents of a half- 
section or any part thereof as returned by the surveyor 


° 


19 R. L. we penne §§ 14, 15; 2 20R. L. C. 
U. S. Stat. 14. 21R, L. C. (1909) § 18 
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“shall be held and considered as containing the one-half or 
the one-fourth part, respectively, of the returned contents 
of the section of which they make a part.’’2?. It is important 
that the professions bear this rule of law in mind to the 
end that they do not fall into error. For instance, many 
people believe that, in order to make a survey of a section, 
more or less, into fractional parts, say for 40 acres, they 
can begin at a section or quarter-section corner, and plant 
the stakes at the four corners, by measuring 80 rods on the 
four sides, which would give 40 acres. Of course this would 
not give the regular government distances, say the SW 1/4 
of the SW 1/4 of a certain section, which might be 40 
acres, but it would not give what the correct description 
would give. The correct description might give more or 
less than 40 acres. It would not give 40 acres exactly once 
in a hundred times as every practical surveyor knows. 
But a layman, with no experience, would do that very thing 
in running out the SW 1/4 of the SW 1/4 of a certain 
section. The student who has never had experience in 
subdividing a section might do that very thing also. The 
contents as returned are conclusive on subsequent surveys 
and were so intended.2? Hence a quarter-quarter section 
may be 40 acres, more or less. In an experience of several 
years the author can not now recall quartering a quarter- 
section and giving a result of 40 acres. The chances are 
all against such a result. That is the reason why the 
system requires an area of 640 acres in a section as “near 
as may be” and in a quarter-quarter section, 40 acres 
more or less. An Act of 1820 provided that “in every 
case of the division of a quarter-section the line for the 
division thereof shall run north and south,” and frac- 
tional sections containing one hundred and sixty acres 
or more are divided in like manner into half-quarter 
sections, but fractional sections containing less than one 


22R, L. C. (1909) §19; Manual U-S. C., Tit. 48, § 752 (9A, F. C. 
(1980) § 7; U.S. Rev. Stat. § 2396, A., tit. 43, § 752). 
23 R. L. C. (1909) § 20. 
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hundred and sixty acres are not divided.24 The Act of 1824 
provided that the president might at his discretion to pro- 
mote the public interest, cause the lands situated “on any 
river, lake, bayou, or watercourse” to be “surveyed in 
tracts of two acres in width, fronting on any river, bayou, 
lake, or watercourse, and running back the depth of forty 
acres.”25 This practice was followed in many cases in 
various parts of the country and evidently for the purpose 
of giving to as many of the settlers as possible water-rights. 
The surveyor who is called upon to retrace the lines of such 
irregular surveys must secure full notes thereof. In an 
early day lands fronting on waters were frequently sur- 
veyed under these and other special instructions. The local 
surveyor should have these special instructions. 


The Act of 1832, directed the subdivision of public lands 
into quarter-quarter sections; that in subdividing a half- 
quarter section, the dividing line should run east and west, 
and that fractional sections should be subdivided under 
regulations prescribed by the secretary of the treasury. 
Under such instructions, fractional sections containing less 
than one hundred and sixty acres, or the residuary portion 
of any fractional section, after the subdivision into as 
many quarter-quarter sections as it is susceptible of should 
be subdivided into lots, each containing the quantity of a 
quarter-quarter section ‘‘as nearly as practicable” by run- 
ning such lot lines forming tracts 20 chains wide. The 
lengths of the lines, and the areas of the lots were required 
to be entered on the plat.?° 


§ 347. General rules and deductions.—The professions 
will readily deduce from the foregoing synopsis of the 
several acts the following: 


24R, L. C. (1909) § 22; Manual 26 R. L. C. (1909) § 24; Manual 
(19380) -§7; 3 U. S. Stat. 566. (1930) § 7; 4 U.S. Stat. 503. See 
See also U.S. C., Tit. 43,°§ 753 also U. S. C., Tit: 43; § 753 (9A, 
(DAva HA GC. wAetit. 43448753). EmiCi Agitity 43, °8753). 

25 R. L. C. (1909) § 28; 4 U.S. 
Stat. 34. 
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First. That the lines, corners and boundaries of the 
survey of the public lands as returned by the surveyor- 
general and approved by the government are unchangeable. 
Second. That all original township, section, and quarter- 
section corners so established are conclusive, “whether 
in the place shown by the field-notes or not.” 


Third. All quarter-quarter corners not established by the 
government surveyors should be placed on a straight line 
run between the section and quarter-section corners and 
midway between them, “except on the last half mile of 
section lines closing on the north and west boundaries of 
the township, or on other lines between fractional or irregu- 
lar sections.” 


Fourth. All center lines of sections must be straight 
lines, running from the quarter-section corner on one sec- 
tion line, to its opposite corresponding corner. 


Fifth. In fractional sections, where no opposite cor- 
responding corner has been established, the center lines 
must be run as nearly due north or south or east or west, 
from the proper corner to the boundary of the factional 
section as due parallelism with section lines will permit. 
This latter rule evidently was promulgated to be used on 
water-fronts, private grants, and mining or other claims 
and town sites. 

Sixth. Lost or obliterated corners are to be restored to 
their original locations whenever it is possible to do so.27 

The rules and explanations in this chapter are broadly 
applicable where the United States is the owner of the lands, 
in whole or in part, and are likewise applicable to privately- 


27R. L. C. (1989) § 1017; Man- 
ual (1930) § 10. 

These rules are only applicable 
to the public land rectangular sur- 
veys, and to the retracement 
of these surveys as distinguished 
from the running of property lines 
in those cases that have legal au- 
thority only under state law, court 
decree, or agreement. Neither 


these rules, nor those of the orig- 
inal surveys, are applicable within 
the New England and Atlantic 
Coast states, excepting Florida nor 
in the States of Pennsylvania, 
West Virginia, Kentucky, Tennes- 
see, or Texas, where the jurisdic- 
tion over the vacant lands was not 
vested in the federal government. 
R. L. C. (1989) § 1015. 
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owned lands within the area of the former public domain, 
except where in conflict with state law.28 In all cases 
where no public lands are involved, the surveying -pro- 
cedure must be brought into harmony with the state law 
and court opinion. The rules and explanations of the gen- 
eral land-office should then be regarded as advisory, and 
as exemplifying the practice up to the time of the passing 
of title.29 


The government has also formulated rules for completing 
a partially surveyed section.?° 


28 R. L. C. (1939) § 1088. 

Act of Mar. 3, 1909, U. S. C., 
Tit.''43) §'772 (9A, F) C.’A.,. tit. 
43, § 772), provides for resurveys 
and retracements of public lands. 
This act is generally used when 
the title to the greater portion of 
the land involved remains in the 
government. R. L. C. (1939) 
§ 1005. ‘ 

Act of Sept. 21, 1918, U. S. C., 
Die 485 582773) “(OAS FS C2_A.,. tit. 
43, § 773) provides for resurveys 
and the retracement of lines 
where a major portion of the 
area is in private ownership. Such 
surveys are made upon applica- 
tion of three-fourths of the pri- 
vate owners and the proportionate 
costs are borne by the landowners. 
R. L. C. (1939) § 1006. 

29R. L. C. (1939) § 1090. 

30 Fragmentary surveys are 
quite often annoying to the gov- 
ernment surveyors in completing 
the incomplete job. The surveyor 
is required to protect purchasers 
of property theretofore conveyed 
by the government and generally 
referred to as “fragmentary pur- 
chasers.” The government, in the 
1930 Manual, § 216, sets out prin- 
ciples applicable to such surveys, 
which read as follows: 

“Ist. The legal procedure gov- 
erning the subdivision of any nor- 
mal section into quarter sections 
is based broadly on the principle 
that the partition lines may be 


definitely fixed by four opposite 
quarter-section corners estab- 
lished on its boundaries; the inter- 
section of the true center lines 
thus controlled is the legal point 
for the interior quarter-section 
corner of a section. 

“2d. The legal procedure gov- 
erning the subdivision of regular 
quarter sections into quarter- 
quarter sections is based broadly 
on the same principle of control- 
ling lines projected between op- 
posite sixteenth-section corners of 
the quarter section, the latter cor- 
ners established at mid-points on 
the true lines bounding the 
quarter section; the intersection 
of the true center lines of the 
quarter section is the legal point 
for the interior sixteenth-section 
corner of such regular quarter 
section: 

“3d. The legal procedure goy- 
erning the subdivision of sections 
containing fractional lots into 
their component regular quarter- 
quarter sections and fractional 
lots is based on the same principle 
with the simple modification that 
the sixteenth-section corners on 
the boundaries of such quarter 
sections are themselves estab- 
lished at distances conformable to 
the proportions shown on the of- 
ficial plat. 

“Ath. The fact that the full 
complement of four section cor- 
ners of the section and all of the 


§ 348 


§ 348. 


SURVEYING AND BOUNDARIES 


440 


Extinct corners and identification of memorials. 


—In making resurveys, therefore, all extinct corners must 


be “restored to their original location.” 


four opposite quarter-section cor- 
ners has not been established in 
an accepted survey does not im- 
pair the validity of any areas 


shown upon the approved plat, 


and the legal procedure to be 
adopted in the extension of the 
boundaries of such sections must 
be such as to fix, within reason- 
able limits, the remaining quarter- 
section corners in a position which 
will protect the integrity of the 
original areas by controlling cen- 
ter lines connecting the old and 
new quarter-section corners. 

“5th. In the rectangular system 
the section is recognized as the 
unit of subdivision, and in pro- 
ceeding with the extension of 
fragmentary surveys first con- 
sideration must necessarily be 
given to the completion of the 
survey of fractional sections. No 
invasion of the original unit is 
tolerable if any portion of such 
unit has been surveyed, or if out- 
lying areas have been shown pro- 
tracted as surveyed. 

“6th. ‘Reasonable limits’ for 
the fixation of the remaining 
quarter-section corners of a sec- 
tion in a position which will pro- 
tect the integrity of the original 
areas of such section may-be con- 
sidered such as for alinement 
when not to exceed 21’ from a 
eardinal course, and for measure- 
ment when not to exceed 25 links 
from 40 chains where the opposite 
portion of the section boundary is 
shown as 40 chains, or in propor- 
tion as a limiting difference when 
the opposite portion of the sec- 
tion is more or less than 40 chains. 
This concession as to limits is 
made in the interest of simplicity, 
where by such concession rec- 
tangularity of both the old and 
new surveys may be maintained if 
so harmonized. 


Resort should 


“Tth. The position of the new 
quarter-section corner which is 
to be established on the new op- 
posite boundary of a fractional 
section will be controlled from one 
direction only if the old opposite 
distance has been made to count 
from one direction only, and the 
controlling measurement will be 
made to harmonize with the 
length of the opposite portion of 
the section, but if the old opposite 
distance has been made to count 
from two directions the position 
of the new quarter-section corner 
will be controlled from the two 
directions, and the proportional 
lengths of the two portions of the 
new line will be made to har- 
monize with the proportional 
lengths of the two parts of the old 
opposite boundary, all as indicated 
by the distances and areas shown 
on the original approved plat. 

“8th. The underlying principles 
governing the rectangular survey- 
ing system are equally applicable 
to the completion of the survey 
of fractional sections, and given a 
condition in an original survey 
which in all its various elements 
is ‘within limits’ within the mean- 
ing of the rectangular surveys, 
the simple plan of continuing in 
the same manner and order as 
would have been adopted in the 
original survey, if the same had 
not been discontinued, will ac- 
complish usually. in its simplest 
form the completion of the survey 
of fractional sections; this be- 
comes the first duty of the en- 
gineer before proceeding with the 
survey of additional sections,’ so 
that should irregularity be devel- 
oped, no invasion of partially 
surveyed sections can result from 
the irregularities of other sec- 
tions. It follows in principle, 
when irregularity is developed, 
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always be had to the marks in the field. The missing 
corner should be identified by mounds, pits, line-trees, 
bearing trees, hedges or streams, recorded in the original 
survey if possible. These afford the best means of relocat- 
ing the original corner. Should the surveyor be unable to 
find any of these memorials on the ground, after a careful 
‘search, he may receive “clear and convincing testimony” 
of old residents as to the place where the original corner 


stood.?1 


surveyor will be subject to review by the courts.32 


that the engineer will be best pre- 
pared to determine the proper 
method of survey adapted to pro- 
cure simplicity of correction of 
existing irregularities and an 
early resumption of regularity, 
when he is in possession of full 
data concerning the conditions of 
all the old lines limiting the frag- 
mentary surveys and upon which 
the new lines are to be initiated 
or closed, his knowledge being 
based upon the results of actual 
retracement of such irregular old 
lines. It must be granted that a 
skillful exercise of judgment by 
the engineer based upon his 
knowledge of the facts is far more 
desirable than to restrict him to 
the application of empirical rules 
devised to cover possible, but in- 
numerable combinations of irregu- 
larity. 

“9th. The completion of the 
survey of the partially surveyed 
sections will be made as nearly as 
possible in accordance with the 
regular rules for —subdividing 
when the original lines are found 
to be within limits, otherwise, 
such sections will be completed by 
surveying all lines in such a man- 
ner that each and every section 
(excepting in cases of unavoidable 
hiatus or overlap) shall have four 
regular boundaries without off- 
sets, with four governing section 
corners and four’ controlling 
quarter-section corners in such 


Of course, all changes of local corners by the 


As a 


positions as to maintain the integ- 
rity of the fractional areas al- 
ready shown upon the original 
plat. The subdivision thereof may 
then be made by connecting the 
opposite quarter-section corners 
in the regular manner with result- 
ing locations agreeable to the 
legal subdivisions shown upon the 
original plat. If an hiatus or 
overlap is unavoidable, the posi- 
tion of the new quarter-section 
corner or corners will be carefully 
determined for latitude on a me- 
ridional line or for departure on a 
latitudinal line on the same plan 
as would have resulted in the 
regular survey of a new boundary 
extending in full from the one or 
two directions which control the 
position of the new quarter-sec- 
tion corner or corners. 

“10th. Adjoining sections, must 
be considered separately when 
placing the new quarter-section 
corners, and the new corner need 
not be common to the four 
quarters of the two adjoining sec- 
tions unless the theoretical posi- 
tion for each section falls within 
25 links of a common point in 
which case the difference may be 
adjusted in such a manner as to 
secure maximum regularity.” 

31R. L. C. (1909) §§ 26, 27. 

32°R, 1. 6.7 (1989) $1027. 

The surveyor has no authority 
to change a property right that 
has been acquired legally, but 
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matter of fact, if the original corner or its location can 
be found, it must prevail. This no matter if the distances 
and bearings do not agree with recent work in the field. 


§ 349. Exceptional cases——When new measurements 
are made on a single line to determine the position of a 
lost corner, it will almost invariably happen that such 
line over-runs or falls short of the distance given in the 
notes. When this is the case, the surveyor should always 
fix the point by proportional measurement on lines con- 
forming to the original field-notes. There can be no depart- 
ure from this rule.33 It frequently happens that the relo- 
cated corner does not harmonize with the notes in all direc- 
tions. In that event, the surveyor may be compelled to fix 
the point with reference to the calls of one line and against 
the calls of another line. The surveyor should consider 
all of the surrounding circumstances and then fix the point 
by rejecting the calls most liable to be erroneous. ‘For 
instance,” say the instructions, “if the line between sections 
380 and 31, reported 78 chains long, would draw the missing 
corner on range line, 1 chain eastward out of range with 
the other corners, the presumption would be strong, that 
the range line had been run straight and the length of the 
section line wrongly reported, because experience shows 
that west random lines are regarded as less important 
than range lines and more liable to error.”’34 So, too, where 
a corner on a standard parallel has been obliterated, it is 


neither can he accept the location 
_ of roads and fences as prima facie 
of the original survey, without 
the intervening record, such as 
testimony of individuals acquaint- 
ed with the facts. R. L. C. (1939) 
§ 1075. 

“There is another important 
factor that requires careful con- 
sideration, i.e..—the rules of the 
State law and the state court 
decisions, as distinguished from 
the rules laid down by the General 
Land Office (the latter applicable 
to the public land surveys in all 


cases). ‘ Under state law in mat- 
ters of agreement between own- 
ers, or acquiescence, or adverse 
possession, property boundaries 
may be defined by roads, fences, 
or survey marks, disregarding ex- 
act conformation with the original 
section lines, and will limit the 
rights as between adjoining own- 
ers.” R. L. C. (1989) § 1076. 

33 R. L. C. (1909) § 29; Manual 
(1930) § 366. See also R. L. C. 
(1939) §§ 1021, 1068. 

34 R. L. C. (1909) § 80. 
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entirely proper to assume it was placed in line with the 
other corners, and if the length of line between, say sections 
3 and 4, would throw the closing corner into the township 
lying north, a surveyor would properly assume that the 
older survey of the standard line is to control the length of 
the latter and minor line. The marks or corners found on 
such a line closing to a standard parallel fix its location, but 
its length should be limited by its actual intersection, at 
which point the lost corner may be placed.25 As we have 
seen “all corners marked in the field shall be established 
as the corners which they were intended to designate” and 
“the length of lines returned by the surveyors shall be held 
and considered as the true length thereof,” still it is found 
impossible in some instances to fulfill all of these conditions. 
In such cases, the surveyor is obliged to choose, by the 
exercise of a wise discretion, which of two or more lines 
must yield. “Standard parallels will be given precedence 
over other township exteriors, and ordinarily the latter 
will be given precedence over subdivisional lines; section 
corners will be relocated before the position of lost quarter- 
section corners can be determined.” The principal of 
precedence of one line over another of less original im- 
portance is recognized in single or double proportionate 
measurement in order to harmonize the new survey with 
the method followed in the original survey.?°® 

The commissioner of the general land-office had such a 
question up for consideration which involved the boundary 
between the States of Missouri and Kansas. ‘There the 
existing but erroneous closing corner was some distance 
out of the true boundary. That officer held that in subdivid- 
ing the fractional section the surveyor should hold to the 
boundary as a straight line and should not take such 
existing corner as the proper corner of the fractional lots. 
The corner was taken as fixing the boundary between the 
two lots but the length of that line extended to a new corner 
placed on the true boundary. The existing original corner 


35R. L. C. (1909) § 31. 36 R. L. C. (1939) §§ 1021, 1025. 
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should be preserved, but it should not be allowed to make 
a crook between section corners on the state boundary. 
But we are told: “It is only in cases where it is mani- 
festly impossible to carry out the literal terms of the law 
that a surveyor can be justified in making such a decision.’’37 
This warning should be remembered and followed. Should 
litigation follow, the surveyor should be prepared to demon- 
strate the accuracy of his work in the respects used. This 
principle has been recognized in restoring section corners 
common to two townships. In such cases, the new corner 
should be placed on the township line. Measurements may 
be made to corners within the townships in order to check 
up its position if found to agree, but if the measurements 
place the corner at some point off of the township line, 
they should be disregarded.38 “It is a matter of consider- 
able importance to determine where a tie shall control for 
both latitude and departure, or for only one position, and 
finally as to the necessity for applying the rules for pro- 
portionate measurement where the distance between identi- 
fied points is considerable.’’®9 


“A retracement between known corners will indicate 
whether the record courses may be improved by a correc- 
tion to the right or to the left, and whether the record 
lengths may be uniformly long or short; these deter- 
mined values, or corrections, will aid materially in the 
search for evidence, and in a better placing of the trial 
lines.” The object sought is to place the temporary lines 
of retracement as closely as possible to the probable position 
of the original survey.*°® 


§ 350. Magnetic declination—The commissioner of the 
land-office advises against the use of the magnetic variation 
as a basis for locating any lost line. As is well known, it 
can only be used in a preliminary search for evidence of the 
location of the line. In fact all lines are now required to 


37 R. L. C. (1909) § 33. 39 R. L. C. (1939) § 1072. 
38 R. L. C. (1909) § 34. £0 Ra las Cy (1939) 78 10733 
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be run with the Solar compass, not only this but there is a 
movement throughout the land to locate distinct tracts of 
land by triangulation.41 The preliminary work of estab- 
lishing stations when fixed by a solar compass and im- 
movable is more satisfactory. From a station so located 


a particular tract of land can be located by a reference 


to such station. 


solar transit being used. 


Such station is located astronmically— 
that is by a reference to the sun. 
The 
has taken an advanced stand 
much has been done to simplify the work. 


A solar compass or 
State of Massachusetts 
in such movement and 
That state 


has a set of laws which take an advanced stand with refer- 
ence to a more scientific manner of locating a particular 


tract of land. 


The employees of the government are forbidden to use 


the needle in determining the course of a line. 


Government 


officials decline to advise local surveyors as to what varia- 


tion to use. 
less. 


Local magnetism affects the needle more or 
The secular change of declination as reported in years 
gone by can not be relied on. 
the notes may have been quite incorrect. 


The variation recorded in 
The daily and 


annual variation and defects in old compasses make uncer- 


tain the work of the needle.?2 


41R. L. C. (1989) §§ 1064, 1065; 
post, ch. 29: 

42 Manual (1930) § 40. 

In addition to the uncertainties 
of local attraction and the tem- 
porary magnetic disturbances, the 
use of the needle compass is ex- 
ceedingly unreliable in the vicinity 
of power lines, pipe-lines, steel 
rails, steel-framed structures of 
all kinds, and wire fences, etc., 
and its use is rapidly becoming 
obsolete. R. L. C. (1989) § 1066. 

“The needle-compass surveys 
before being discontinued, had 
penetrated into the region of 
magnetic ore deposits of the Lake 
Superior watershed in northern 
Michigan, Wisconsin, and Min- 
nesota; here many township plats 


Then too, a large amount 


were approved, and the lands pat- 
ented, in which the section bound- 
aries are found to be grossly dis- 
torted. There is no way in which 
to correct these lines, nor to make 
an estimate, except by retrace- 
ment, of the extent of the irregu- 
larities, which involve excessive 
discrepancies both in the direc- 
tions and lengths of lines. Greater 
experience is required here to 
make successful retracements, but 
there are no exceptions to be 
taken in the application of the 
rules of procedure either for the 
restoration of lost corners or for 
the subdivision of sections.” R. L. 
C. (19389) § 1067. 

The corrections for bearings may 
not be the same for east and west 
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of work was done prior to the year 1864, showing variations 
evidently inconsistent. Prior to that year in running ran- 
dom and true lines the variation was given for each line, 
but surveys made thereafter gave the true course of the 
true line thus, “N. 89° 45’ W. on a true line.” Hence, the 
words east and west as found in old records were only ap- 
proximately correct.4? The surveyor should make the 
astronomical calculation and thus determine the true line. 
This refers to “triangulation.” That system is now being 
used in several states, even as far west as the State of 
Colorado. The State of Iowa is being stationed in a 
general way. Even the State of Minnesota also has a con- 
siderable number of such stations. Florida is also looking 
in the same direction. 


§ 351. Marks on monuments of survey.—lIt is important 
that the surveyor have a knowledge of the more important 
marks on monuments or cornerstones or posts. Notches 
made on the east and south angles of an interior section 
corner indicate how far that corner is from the east and 
south lines of the township. In fractional townships the 
markings are the same as though township was complete.*4 
There are cases where the corner-post is a corner of two 
townships or two sections only; so too, it is not uncommon 
to find the corner-stone to have been turned around or dis- 
turbed. The surveyor should bear this in mind.*5 Grooves 
cut in the stone or post on township or range lines indicate 
the distances to the corners of the township. Thus, two 
grooves on the north and four on the south indicate the 
corner to sections 12, 18, 7, and 18.46 The letters ““W. C.” 


lines as for the north and south 
lines, and in determining the 
variation to be used should be 
considered separately. R. L. C. 
(1939) § 1068. 

The mean position of a blazed 
line, when identified as the orig- 
inal line, will place a meridional 
line for departure, or a latitu- 
dinal line for latitude, and the 


calls of the field-notes for items 

of topography may assist ma- 

terially in the recovery of the 

lines. R. L. C. (1989) § 1072. 
43 R. L. C. (1909) § 87. 


44R. L. C. (1909) § 39. See 
also Manual (1930) § 255. 

45 R. L. C. (1909) § 40. 

46R. L. C. (1909) § 41. See 


also Manual (1980) § 281. 
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upon a monument mean witness-corner—not at the true 
corner, but placed on safe ground at a course and distance 
given in the notes. “M. C.” indicates a meander corner, 
placed on an exterior line at a given distance from a section 

corner.*7 “S. C.” means a standard corner on a standard 
- parallel, belonging to two sections to the north thereof. 
“C. C.” indicates a closing corner on the same line, either 
east or west of the standard corner, and belonging to the 
sections south of such line. The letters “C. C.” are also 
used where regular lines close upon a boundary of a state, 
park, reservation, or private land claim.48 Bearing trees 
are marked “B. T.”’ Two hacks or notches on the opposite 
sides of a tree show that it is a “‘line-tree.” A line-tree 
is a valuable asset in locating the true line. To locate corn- 
ers correctly from a “line-tree’”’ the chain or tape should be 
tested as to distances. Not only testing distances but 
several lines may be remeasured in the same vicinity to 
indicate a general average of several old lines made at the 
same time. 

A “blaze” is an ax mark which is made upon a tree 
trunk at about breast height, in which a flat scar is left 
upon the tree surface. The bark and a very small amount 
of the live wood tissue are removed, leaving a smooth 
surface which forever brands the tree. The size of the 
blaze depends somewhat upon the size of the tree, but is 
never made larger than the surface of an ax blade; a blaze 
5 or 6 inches in height and from 2 to 4 inches in width is 
ample to mark any tree. 

A “hack” is also an ax mark which is made upon a tree 
trunk at about breast height, in which a horizontal notch 
is cut into the surface of the tree. The notch is made 
“V-shaped,” and is cut through the bark and well into 
the wood. Two hacks are cut in order to distinguish those 
made in the survey from accidental marks resulting from 
other causes; a vertical section of the completed official 


47 R. “Lu. GC. (1909), § 42.1 ‘See 48R. L. C. (1909) § 48. See 
also Manual (1980) § 258. also Manual (1980) § 258. 
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hack mark resembles a “double-V” (2) extending across 
a tree from 2 to 6 inches in length, depending upon the 
diameter of the tree. The “hack” and “blaze” marks are 
equally permanent but so different in character that one 
mark should never be mistaken for the other.*® 

Original line-tree marks, off-line tree blazes, and scribe 
marks on bearing trees and tree corner monuments, whose 
age exceeds one hundred years, are found occasionally, 
and are recovered in much greater number for the later 
surveys. There will be many distinctive marks since some 
surveyors used hacks instead of blazes, and some used 
hacks over and under the blazes, while some employed 
distinctive forms of lettering and figuring. All these will be 
recognized while retracing the lines of the same survey. 
The marks will be covered by a gradual overgrowth, show- 
ing a scar for many years and having a lamination similar 
to the annual rings of the tree which may be counted in 
order to verify the date of marking. A marked tree 
should not be cut into except to secure proof. The 
finding of the original scribe marks, line-tree hacks, and 
off-line tree blazes, furnishes the most convincing identifica- 
tion that can be desired.>° 


§ 352. Restoration of corners on base lines and standard 
parallels.—All lost standard corners on base lines, standard 
parallels or correction lines, should be restored by propor- 
tionate measurements on such line connecting the nearest 
identified standard corners on opposite sides of the missing 
corner. The surveyor should conform as nearly as prac- 
ticable to the original notes. He will join the nearest 
identified original standard corners on opposite sides of 
the missing corner and by proportionate measure fix the 
location of such lost corner.51! 


§ 353. What are standard corners?—All standard town- 
ship, section, quarter-section, meander corners when ter- 


49 Manual (1930) § 235. 51 R. L. C. (1939) § 1082. 
50 R, L. C. (19389) § 1074. 
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minating the survey of a standard parallel, and closing 
corners where they were originally established by measure- 
ment along the standard line as points from which to start 
a survey are original standard corners. No other meander 
corners or closing corners will control the restoration of 
lost standard corners.®2 

The student will observe the corners to be used are 
“standard.” One reason why “standard” corners are to be 
used is for the reason that the “original” survey was made 
with reference to such “standard” corners. Hence, in a 
resurvey thereof, the department requires that said ‘‘stand- 
ard” corners only be used in the location of the corners 
in question. Therefore bear this rule in mind when search- 
ing for a lost or obliterated corner or line of the original 
survey. 


§ 354. Restoration of lost closing corners in certain 
eases.—In order to re-establish a closing corner on a 
standard parallel or controlling boundary the line that was 
closed upon will be retraced, beginning at the corner from 
which the connecting measurement was originally made, 
a temporary stake will be set at the record connecting 
distance, the total distance and falling noted at the next 
regular corner on the line on the opposite side of the 
missing closing corner, and then the temporary stake 
adjusted according to single proportionate measurement.*? 
A closing corner not actually located on the line that was 
closed upon will determine the direction of the closing line, 
but not its terminus which will be placed at the true point 
of intersection of the two lines.*4 

Corners first set in the running of a correction line will 
be treated as original standard corners, but those set after- 
wards at the intersection of a meridional line will be re- 
garded as closing corners.*® 


52R. L. C. on 389) § 1032. 54R. L. C. (19389) § 1088. See 
3 39) § 10387. post, § 358. 
55 R. L. C. (1989) § 10382. 
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§ 355. The proportions to be used.—If the surveyor will 
keep in mind the preceding discussion, he will have no 
trouble in fixing the proper proportion for a determination 
of the location of the original positions of the lost corner. 
Generally, it may be said, as the original field-note distance 
between the selected known corners is to the new measure 
of said distance, so is the original field-note length of any 
part of the line to the required new measure thereof. So, 
too, the work may be verified by taking the sum of the com- 
puted lengths of the several parts of the line. That sum 
should make the new measure of the whole distance.°*® 
Of course this may not be and probably will not be the 
same as the record distance of such line or lines, but com- 
putation thereof will reach the same point. It must be 
remembered that existing original corners can not be dis- 
turbed. Hence, discrepancies between the old and new 
measurements of a line adjoining the selected original cor- 
ners will not affect measurements beyond such corners. The 
difference will be distributed proportionately to the several 
parts of the line in question.®? After checking over the 
work by a measurement to the nearest known corners, new 
corners should be permanently established. New bearings 
and new measurements should be taken to permanent 
objects and a record thereof made for future use. This 
should give the correct measurement as of the present time. 


§ 356. Restoration of township corners common to four 
townships.—A township corner common to four townships 
will be established by running a line connecting the nearest 
known corners on the meridional township lines, north and 
south of the lost corner. Measurements will be taken and 


56 R, L. C. (1939) § 1022. 
57 R. L. C. (1989) § 1021. 
“Having developed certain 


to the calls of the field notes, such 
as distances to stream crossings 
and to other natural objects, and 


known corners whose locations can 
be identified, that constitute the 
main control upon which the sur- 
vey pattern may be tested, and 
before proceeding with restora- 
tions by proportionate measure- 
ment, consideration will be given 


to the questions of acceptance or 
non-acceptance of the submitted 
testimony, later survey marks and 
records, and the location of roads 
and property fences. R. L. C. 
(1939) § 1071. 
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a temporary corner will be established at the proper pro- 
portionate distance. This, of course, will fix the corner in 
a north and south direction only. The nearest known 
corners on the latitudinal township lines on either side 
of the lost corner will then be run and measured, and a 
temporary corner planted on such line at the proper propor- 
tionate distance. This will fix the point in an east and west 
direction only. Through the first temporary corner run a 
line east or west, as the case may require, and through 
the second temporary corner run a line north or south, as 
the case may require. The point of intersection of the two 


1 
Fig. 91 
lines so run will mark the position of the restored town- 
ship corner.°8 See Fig. 91. 


58R. L. C. (1989) § 1026; post, 
§ 357. 
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A corner located on a base line or standard parallel or 
correction line will be located by single proportionate 
measurement as described in section 352. A lost township 
corner can not safely be restored without first considering 
the field-notes of the four lines and examining the four 
township plats.5®9 The student is referred to Grandt v. 
Town of Pokegama, where the court referred in its opinion, 
to the first edition of this work.® 


§ 357. Restoration of corners common to two townships. 
—Connect the two nearest known corners on the township 
line by a right line. Establish the lost corner thereon, by 
proportionate measurement. This should be verified approxi- 
mately, though not exactly, by measurements to the near- 
est known corners north and south, or east and west, as 
the case may require, by a proportionate measurement.®! 


§ 858. Restoration of closing corners.—“A lost closing 
corner will be re-established on the true line that was 
closed upon, and at the proper proportional interval be- 
tween the nearest regular corners to the right and left.’’®? 


§ 359. Restoration of interior section corners.—It will 
be readily seen that this class of corners should be restored 
in the same manner as corners common to four townships. 
In the event that a number of corners on all sides of the 
one sought to be restored are lost, the whole distance must 


59 R. L. C. (1989) § 1026; post, 
536 


60 Grandt v. Pokegama, 163 
Minn. 368, 204 N. W. 317, quoting 
from the opinion of Wilson, C. J., 
we find: “This rule, embracing 
this qualification, in the language 
of Clark, Surveying and Bound- 
aries (1922 ed.) $524, requires 
the surveyor to proceed as fol- 
lows: [Here quote the rule as 
found in $580 herein.]” Then 
after the quotations of the rule 
the learned Chief Justice remarks: 
“Mr. Clark also graphically illu- 


strates this rule on page 491 [1922 
edition, post, p. 592 herein]. The 
rules of the United States Land 
Department are to the same effect. 
General Land Office Circular of 
March 14, 1901, reprinted March, 
1906; Sommer v. Meyer, 125 Minn. 
258, 261, 146 N. W. 1106; Kleven 
v. Gunderson, 95 Minn. 246, 104 N. 
W. 4; Goroski v.- Tawney, 121 
Minn. 189, 141 N. W. 102.” 

61 R. L. C. (1909) § 54. 

62 R. L. C. (1989) § 1087; ante, 
§ 354, 
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be remeasured between the nearest known corners, both 
north and south, and east and west, after first relocating 
the required lost section corners on the township exteriors, 
. and the new corner established by double proportionate 
measurement. A measurement in one direction will not 
suffice but the surveyor must measure in both directions, 
and on both sides of the missing corner.®? Fig. 91. Sur- 
veyors of much experience know that there were many 
errors in original surveys and that the line connecting 
two section corners, which should be straight, is some- 
times broken or curved. Line-trees will aid the surveyor 
in such cases, and, in fact, should always be regarded as 
the highest kind of evidence of where the original line was 
run. The surveyor should be certain of the identification 
of the line-trees or other natural features. In places when 
the original natural features have been destroyed or never 
did exist, the “line connecting the known corners should 
be run straight from corner to corner.’’® 


§ 360. Restoration of section and quarter-section cor- 
ners on township boundaries.—“ All lost section and quarter- 
section corners on the township boundary lines will be 
restored by single proportionate measurement between the 
nearest identified corners on opposite sides of the missing 
corner, north and south on a meridional line, or east and 
west on a latitudinal line, after the township corners have 
been identified or relocated.’ There is an exception to 
this rule where there are deflections in alignment between 
township corners.¢® Another exception is where, though 
the record shows the lines to be straight, there is per- 
suasive proof supported by corroborative collateral evi- 
dence, of a deflection in the alignment. In such case the 
rules for four way or double proportionate measurement 
would apply, provided there is conclusive proof.®® In those 


63 R. L. C. (1989) § 1027. 65 R. L. C. (1909) § 10338; post, 


64R. L. C. (1909) § 56; post, § 389. 
§ 389. 66 R. L. C. (1939) § 1034; ante, 
§ 359. 
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cases where there are double sets of section corners on 
township and range lines and it is desired to establish 
quarter-section corners south of the township or east of 
the range line, such quarter corner should be so placed as 
“+o suit the calculations of the areas that adjoin the town- 
ship boundary” as found in the official plat. Proportionate 
measurements will be used where the new measurements 
differ from the original.®7 


§ 361. Restoration of quarter-section corners on closing 
section lines between fractional sections.—These corners 
form a distinct class by themselves and the surveyor should 
not confuse them with other quarter-section corners. Such 
corners must be restored by proportional measurement 
of the entire fractional section line. The corner will be 
established 40 chains government measure from the section 
corner and not 40 chains present or new measure. The 
excess or deficiency must be divided between the different 
parts of the whole line so as to give each part its due 
portion.*8 The section corner from which the start was 
made should be connected by a straight line with the corner 
closed upon, unless it should develop that the section line 
is either a broken or curved line. In that event, the work 
should be checked up, and, if the original line can be found 
at the place where the lost corner should be located, the 
corner must be restored on such line at a proportional 
distance.®9 


§ 362. Restoration of interior quarter-section corners.— 
It will be found that in some of the older surveys these 
corners were placed at different distances. In the later 
surveys those corners are placed equidistant between the 
two section corners. In all cases the field-notes must be 
the surveyor’s guide. “All lost quarter-section corners 
on the section boundaries within the township will be re- 
stored by single proportionate measurement between the 
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adjoining section corners, after the section corners have 
been identified or relocated.’’*° It will be noted that in 
some of the southern states it was the custom in early 
days to establish “half-mile posts at a distance of 40 
chains from the point from which the section line was 
initiated and at the same time inserting in the notes at 
the midway point ‘1/4 sec. cor.,’’ and without indication in 
such notes that any other corner than the “half-mile” 
corner was set. In such cases it will be presumed that the 
1/4 sec. cor. was “called for’ at that point. Owing to con- 
fusion, this practice has been discontinued. It should be 
remembered that these ‘half-mile’ posts are not to be 
regarded in the subdivision of a section except where they 
happen to occupy a midway point on the true line. In such 
case, the last quarter-section corner will be restored on the 
true line, midway between the section corners."! | 


§ 363. Where double corners were originally established, 
_one of which is known to restore the other.—It will be noted 
that the corners established when the township lines were 
run, belong to the sections lying north and west thereof. 
The surveyor should first determine to which sections the 
known corner belongs. He will readily devise means for 
determining that fact from data in the notes. After such 
determination, the lost corner may be restored in line from 
the known corner, at the distance given in the notes, by 
proportionate measurement. It should be tested by a 
retracement to the opposite corresponding corner of the 
section to which the lost corner belongs. It will be remem- 
bered that ordinarily double corners are but a few chains 
apart, and the distance between them can be readily laid 
off. This is considered the better way of restoring the lost 
corner. The line measured would be from one corner of 
the section to the known double corner and the lost corner 
fixed by a proportionate measurement on the township 
line.72 


70 R. L. C. (1939) § 1035. 72 R. L. C. (1909), § 62. See also 
71 RK. LC. (1909) § 61. R. L. C. (19389) § 1059. 
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§ 364. Where double corners were originally established 
and both are missing—To restore the one established when 
the township line was run.—In such cases the surveyor 
should connect the nearest known corners by a right line. 
He should be careful and make certain that he has the 
section corner and not the closing corner to which measure- 
ments are made. The lost corner should be restored on 
the line at a proportionate distance from the known corners. 
Of course, the corner thus restored will be common to two 
sections either north or west of the township line. The 
surveyor should test the dccuracy of his work by retracing 
the section north or west, as the case may be, and thus 
check up the restored corner. Measurements to objects on 
the line, mentioned in the notes, such as line-trees, will be 
of great importance in checking up restoration work.™? 


§ 365. Where double corners were originally established, 
and both are lost—To restore the one established when the 
township was subdivided.—The surveyor will first carefully 
retrace and mark the township line. He will then retrace 
the line between the two sections south or east of the town- 
ship line until it intersects the township line, setting a tem- 
porary post at the point of intersection. Verify the correct- 
ness of the location of the temporary corner by a measure- 
ment to known objects on the township line. These known 
objects are such objects, generally, as are referred to in 
the government field-notes and other objects. For instance 
“line-trees,’’ where they are still to be found are very satis- 
factory. So, also, will a small stream or body of water, 
which were encountered in running the original line and 
old trails, such as were made by the Indians and which 
were intercepted in running the line, and which are re- 
ferred to in the notes, be satisfactory. Make the necessary 
corrections. If unusual error be found in one of the tested 
lines, the surveyor should follow the advices laid down in 
: “Exceptional Cases” in this chapter.”4 


TORS LEC (1909), S63: 7™4R. L. C. (1909) § 64; ante, 
§ 349. 
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§ 366. Where triple corners were originally established 
on range lines, one or two of which have become obliterated 
—To restore either of them.—In many respects this is dif- 
ficult and unsatisfactory. In the older surveys much of 
the work was carelessly done and erroneous. Meager notes 
only were frequently made and the surveyor will often find 
himself with little data to work from. Here he should 
press into service all of his originality. In the problem 
under consideration, it will be noted that only two corners 
were originally established as corners of sections, ‘‘those 
established on the range line not corresponding with the 
subdivisional survey east or west of said range line.” The 
surveyor will first identify the known corner or corners. 
He will then restore the lost corner or corners in line north 
or south, according to the field-note distances in the man- 
ner indicated for restoring double corners. He will test his 
work as directed in this chapter. But should the distances 
between the triple corners be not given in the notes, as is 
frequently the case, the surveyor should carefully retrace 
and mark the range line. Then the section lines closing 
upon the corners should be carefully retraced according to 
the notes. The corners should be restored in the same way 
as is provided for restoring double corners. All data must 
be examined and all natural features regarded in retracing 
these lines. The work can only be checked by a recalcula- 
tion based on the areas noted on the plat. As these were 
frequently inaccurate in old surveys, the work at best is 
not very satisfactory.7® 


§ 367. Where triple corners were originally established 
on range lines, all of which are missing—To restore same.— 
First, restore the corner originally established when the 
range line was run in the manner heretofore directed, for 
restoring section and quarter-section corners on township 
lines. As will be recalled, this is done by remeasuring 
between nearest known corners on township line and fixing 
the point on said line by proportionate measurement. The 


75 R. L. C. (1909) § 65. 
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other two corners will be restored in the manner heretofore 
laid down for re-establishing double corners.”® 


§ 368. Re-establishing meander corners.—“Lost mean- 
der corners, originally established on a line projected across 
the meanderable body of water and marked upon both sides 
will be relocated by single proportionate measurement, 
after the section or quarter-section corners upon the op- 
posite sides of the missing meander corner have been duly 
identified or relocated.’?7 Where, because of a body of 
water, the line terminates with measurement in one direc- 
tion only it should be restored as described in the following 
section. It will frequently be found that the original mean- 
der corner has been washed away and its present location 
would be covered with water. This, however, is unim- 
portant, as the riparian owner usually takes to either high 
or low-water mark. In those states which hold that dried 
up beds of lakes belong to the state, the meander corner 
would mark the boundary.7? Where the United States has 
disposed of its lands bordering on lakes and streams, it does 
not claim any interest therein or between the meander line 
and such waters unless there be an explicit reservation or 
unless there be some fraud or mistake. The meander lines 
are not regarded as boundary lines. However, the preserva- 
tion of the meander corner is important as marking the 
position of the section line. The matter of the division of 
accretion between adjoining owners is a subject of state 
regulation, as we have seen.79 


§ 369. Restoration of fractional section lines.—‘‘Where 
a line has been terminated with measurement in one direc- 
tion only, a lost corner will be restored by record bearing 
and distance, counting from the nearest regular corner, the 
latter having been duly identified or restored.” Examples 


76R. L. C. (1909) § 66; ante, 78 R. L. C. (1909) §§ 68, 69. See 

360. also R. L. C. (1939) § 1081. 
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will be found where lines have been discontinued at the 
intersection with large meanderable bodies of water, or at 
the border of what was classed as impassable ground. In 
cases where a retracement has been made of many miles 
of the original lines, between identified original corners, 
and there has been developed a definite surplus or deficiency 
in measurement, or a definite angle from cardinal that 
-characterizes the survey, it will be proper to make allow- 
ance for the average differences. Where there exists no 
suitable basis for proportional measurement, an average 
distance, if conclusive, will be made use of by applying 
the same to the record courses and distances.®° 


§ 370. Records.—There has been published a complete 
history of the several sections of the statutes of the United 
States. Profuse notes have been written dealing with each 
section separately and exhaustively. In these publications, 
Federal Code Annotated and United States Code Annotated, 
every phase of the department of lands has been carefully 
-and systematically treated. The commissioner of the gen- 
eral land-office has transferred the original field-notes and 
records of public surveys under authority of congress to the 
following named states. Rev. St. 2218, 2219, 2220 (9A, 
F. C. A., Tit. 43, §§ 53-55). Application may be made to 
the officials therein named for copies. No provision has 
been made within the requirements of law, for the transfer 
of the records to Oklahoma.®! 

Alabama: Secretary of State, Montgomery. 

Arkansas: Commissioner of State Lands, Little Rock. 

Florida: Commissioner of Agriculture, Tallahassee. 

Illinois: Auditor of State, Springfield. 

Indiana: Auditor of State, Indianapolis. 

Iowa: Secretary of State, Des Moines. 

Kansas: Auditor of State and Register of State Lands, 
Topeka. 
Louisiana: Register of State Lands, Baton Rouge. 


80R. L. C. (1939) § 1040. 81 R, L. C. (1939) § 1012. 
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Michigan: Director, Department of Conservation, Lan- 
sing. 

Minnesota: Secretary of State, St. Paul. 

Mississippi: Commissioner of State Lands, Jackson. 

Missouri: Secretary of State, Jefferson City. 

Nebraska: Commissioner of Public Lands and Buildings, 
Lincoln. 

North Dakota: State Engineer, Bismark. 

Ohio: Auditor of State, Columbus. 

Oklahoma: Commissioner of the General Land Office, 
Washington, D. C. 

South Dakota: Commissioner of School and Public 
Lands, Pierre. 

Wisconsin: Commissioners of Public Lands, Madison. 

The surveys are continuing in the other public land states 
where records may be examined in the United States public 
survey offices.8? 

Arizona: Phoenix. 

California: Glendale. 

Colorado: Supervisor of Surveys, Denver. 

Idaho: Boise. 

Montana: Helena. 

Nevada: Reno. 

New Mexico: Santa Fe. 

Oregon: Portland. 

Utah: Salt Lake City. 

Washington: Olympia. 

Wyoming: Cheyenne. 

Territory of Alaska: Juneau. 

Copies of the approved field-notes and plats may be pro- 
cured from the commissioner of the general land-office, who 


retains custody of all duplicate and many of the original 
records. 


§ 371. Subdivision of sections.—It must be remembered 
that the rules for the subdivision of sections are based 


82 R. L. C. (1939) § 1018. 
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upon the laws and regulations governing the survey of the 
public lands. A state statute which controverts those 
statutes and rules would be void and should not be followed. 
If questions arise which do not appear to be covered by 
these rules and can not be solved by a reference to the 
instructions found in this book, the surveyor should write 
the commissioner of the land office. Such inquiry should 
contain a particular description of the land, giving section, 
town and range; also a diagram showing conditions existing. 
The distances should be given in chains and links and not 
in feet.83 Before attempting the subdivision of a section, 
the surveyor should determine the actual boundaries 
thereof. All of the section and quarter-section corners must 
be determined. If lost or obliterated, they should be re- 
stored as heretofore directed. The surveyor should never 
allow himself to be coaxed into making a survey by a refer- 
ence to one or two corners only, as it is wholly unwarranted. 
The surveyor should first re-establish the section corners; 
secondly, he will run the quarter lines; thirdly, he will 
run smaller tracts according to the rules promulgated for 
making an equitable division as found herein.*4 


§ 372. Subdivision of sections into quarters.—The sur- 
veyor should run straight lines from the established quarter- 
section corners, to the opposite corresponding corners. The 
point of intersection of such lines will be the center of the 
section—the legal center.85 Upon the lines closing upon the 
north or west sides of a township, it must be remembered 
the quarter corners are set at exactly 40 chains, original 
measure, to the north or west of the last interior section 
corner. The excess or deficiency thereby being thrown 
into the half-mile bordering on the township or range line, 
as the case may be.’ 

Where there are double section corners on township or 
range lines, the quarter-section corner south of the town 

83 R. L. C. idee § 73. See also 85 R. L. C. (1939) § 1048. 


Bees s 1007, 86 R. L. C. (1939) § 1049; ante, 
au... LC, (1935), "§ 1047. _ § 361. 


§ 3738 SURVEYING AND BOUNDARIES 462 


line and east of the range line were not originally estab- 
lished. In subdividing such sections, the quarter corners 
should be placed at a point “‘to suit the calculations of the 
areas of the quarter-sections adjoining the township bound- 
aries,’ as shown on the official plat. Proportionate measure- 
ments should be adopted ‘‘where the new measurements 
of the north or west boundaries of the section differ from 
the original measurements.’’87 


§ 373. Subdivision of fractional sections.—It will be 
noted that in many fractional sections opposite correspond- 
ing corners were not or could not be established. The sub- 
division lines should be determined by “running from the 
established corners north, south, east, or west lines, as 
the case may be, to the watercourse, reservation line, 
or other boundary of such fractional section.” In prac- 
tice this is accomplished by running on a line which will © 
be a mean between the two lines on either side, whether 
the line be running north and south or east and west. The 
line being a mean between two lines supposed to be running 
north and south or east and west will give a north and 
south line in one case and east and west line in the other. 
If there be no opposite section line, the subdivision line 
should be run parallel to the east, south, west, or north 
boundary of the section, as “conditions may require.’’’8 


§ 374. Subdivision of quarter-sections into quarter- 
quarters.—The surveyor will first establish all of the quar- 
ter-quarter corners at points midway between the section 
and quarter-section corners, and between quarter corners, 
and the center of the section, “except on the last half-mile 
of the lines closing on township boundaries, where they 
should be placed at 20 chains, proportionate measurement, 
counting from the regular quarter section corner.” Having 
established the quarter-quarter section corner as directed 
herein, the surveyor should run the subdivision lines 


87 R. L. C. (1989) § 1050; ante, 88 R. L. C. (1939) § 1051; ante, 
§ 360. §§ 183, 1386. 
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straight between the opposite corresponding quarter-quarter 
section corners. The intersection of such lines will be the 
center of the quarter-quarter section and the corner com- 
mon to the four quarter-quarter sections.89 


§ 375. Subdivision of fractional quarter-sections.— 
From what has. already been said, it will be seen that sub- 
division lines of fractional quarter-sections will be run from 
the properly established quarter-quarter section corners 
with courses to be determined by conditions. This course 
should be run due north or south, or east or west, as the 
case may be, to the lake, reservation, or watercourse, or, 
in some cases, as we have seen, parallel to the east, south, 
west, or north boundary of the quarter-section according 
to conditions.®° 


§ 376. Proportionate measurement.—‘“A proportionate 
measurement is one that gives concordant relation between 
all parts of the line, i. e—the new values given to the sev- 
eral parts, as determined by the measurement, shall bear 
the same relation to the record lengths as the new meas- 
urement of the whole line bears to that record.’’®! It is sel- 
dom that the old and new measures agree. The error may be 
caused by a chain used, of erroneous length, by neglecting to 
set the pin perpendicular; by failure to level the chain, by 
erroneous entry or transcribing of notes. The surveyor 
should avoid all of these in retracement of the original sur- 
vey. It was the practice in former days to “adjust the 
chain” to suit the original measure, but in recent times the 
method of proportionate measurement is used for computing 
the surplus or shortage. This method gives more reliable 
results.91 

For Example: The field-notes of the original survey of 
the line from the quarter-section corner on the west side 


89 R,. L. C. (1989) § 1052; ante, 91 R. L. C. (1939) § 1022. Single 
§§ 137-139. and double proportionate measure- 
90R. L. C. (1939) § 1053; ante, ment, post, §§ 384, 385. 
§ 139. f 
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of Sec. 2, T. 24 N., R. 14 E., Wisconsin, to the north line 
of the township show the distance to be 45.40 chains. The 
county surveyor’s measure gives the distance 42.90 chains. 
It is required to find the distance the quarter-quarter sec- 
tion corner should be located north of the quarter-section 
corner. The correct proportion would be as follows: As 
45.40 chains is to 42.90 chains, so is 20 chains to X. By 
computation X is found to be substantially 18.90 chains. 
That would be the distance by recent measure of the quarter- 
quarter corner north of the quarter corner. This, it will be 
noted, is the equivalent of 20 chains government measure. 
Thus the discrepancies between original and new measure- 
mentg are distributed to every part of the line.% 


§ 377. Equitable part of surplus apportioned to entire 
line.—It must not be forgotten that a survey must be 
initiated at some well-defined and unquestioned starting 
point on the original survey. So, too, it must terminate at 
some identified point in that survey. Intermediate corners 
will be placed along the line to be retraced by proportionate 
measure. For instance, should the east side of a section 
be originally reported to be 80 chains, and the late measure- 
ment be found to be 82 chains, then the quarter corner 
planted at 40 chains by the government survey would be 
placed at 41 chains, recent survey. The proper proportion 
would be as follows: 80 : 82 :: 40 : x.93 Thus every part 
of the line is given its equitable part of any surplusage and 
must bear its part of any deficiency. 

The reader will find it advantageous to peruse other chap- 
ters in this work while studying this one, especially chapter 
7, and also to make a study of the diagrams used as 
illustrations. 


§ 378. Distinction between corner and monument.— 
While the terms corner and monument are generally used 
interchangeably, though, in considering the restoration of 
lost corners, there is clearly a distinction which should be 


92R. L. C. (1909) §§ 84, 85. 93 R, L. C. (1909) § 86. 
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noted. Strictly speaking, the term “corner” is used to 
denote a point determined by surveying or other operation. 
The term “monument” should be used in speaking of the 
evidence of the location of that point—the corner. A 
monument may be entirely obliterated, and yet the location 
of the corner may be known. Still the monument and its 
accessories are the very highest evidence of the correct 
location of the corner. The surveyor can not place too 
much importance on a search for the original monument 
and accessories and he should find them if to be found 
before deciding the corner to be a lost one. 


_ § 379. Monuments and accessories.—Strictly speaking, 
the accessories are a part of the monument. Where a 
monument is obliterated, the accessories furnish the highest 
evidence of the location of the original monument, and, 
therefore, such accessories are of prime importance in 
relocating such obliterated monument. The term, “acces- 
sories,” includes all witness-trees, line-trees, mounds, pits, 
streams, bodies of water, ledges, rocks, or other natural 
features to which the distance from the corner or monu- 
ment is known. These natural features furnish unmis- 
takable evidence of the location of the monument, the nearer 
to the required point, the stronger the evidence. 

In making retracements, it is exceedingly important for 
the protection of the integrity and accuracy of the survey, 
and for the security of interested property owners, to 
construct durable new markers in all places required. The 
preferred markers are of stone, concrete block, glazed 
sewer-tile filled with concrete, cast-iron or galvanized-iron 
pipe, and similar durable material.®4 


§ 380. An existent or known corner.—‘‘An existent or 
known corner” is one which can be identified, either by the 
known monument of that corner, or by establishing that 
monument from the accessories by a reference to the notes 
of the original survey. In fact, the accessories and notes 


94R. L. C. (1989) §§ 1079, 1080. 
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furnish corroborating evidence of the location of the monu- 
ment of the highest degree. Hence, in all original surveys 
and in resurveys, full notes should be taken of all acces- 
sories established, of the bearings of lines and randoms, 
and of the methods used in establishing corners, running or 
retracing lines. 

No corner should be regarded as lost until every means 
has been exhausted in an attempt to locate it, either from 
the original monument or from the accessories. Though 
accessories may first appear, on casual examination, to be 
destroyed, on a careful, systematic search, evidence of their 
location may be found. Where search for monuments or ac- 
cessories can be made from a single known point, the prob- 
lem is materially simplified, and directly other points may 
become known and together furnish unmistakable evidence 
of the location of the corner. 


§ 381. Character of original monuments and accessories. 
—In his effort to identify the original monument, the sur- 
veyor will give intelligent investigation to the character 
of that monument and the accessories. It is assumed that 
the field-notes give a detailed description of such monument 
and accessories and that the surveyor has a copy of such 
notes. He should regard the size, the material, local condi- 
tions, deteriorations, the lapse of time, the soil and any 
other features or conditions which may have a bearing on 
the subject. If there were witness trees, which were blazed 
and marked, these will be identified by carefully cutting 
down to the original blaze and comparing the markings with 
the notes, being observant of the years of growth of the 
tree since the original markings. The size of the tree and 
the kind of timber should not widely vary from the notes. 
So, also, of the monument and its accessories generally. 

It may happen that there are material disagreements 
between some of the accessories. There may have been 
an error of reading or entering in the notes, the bearing, 
the distance or the kind of accessory. In that event, the 
surveyor should eliminate some of the calls in order to 
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harmonize the greater number and thus establish the monu- 
ment as Originally located. In this process, the surveyor 
will be required to use his best judgment, and corroborate 
the evidence which seems the most likely. 


The 1930 Manual, section 354, recommends the following 
points for consideration of the surveyor in such elimination: 


(a) “The character and dimensions of the monument in 
evidence should not be widely different from the record; 

(o) “The markings in evidence should not be incon- 
sistent with the record; and, 

(c) “The nature of the accessories in evidence, includ- 
ing size, position, and markings, should not be greatly at 
variance with the record.” 


§ 382. Determining lost corners.—A corner should not be 
regarded as lost until all means of fixing its original loca- 
tion have been exhausted. It is so much more satisfactory 
to so locate the corner than regard it as “lost” and locate 
by “proportionate” measurement. 

If the original corner has at some time been relocated by 
a surveyor, who made a record of such location, and his 
notes and the accessories established by him are to be 
found and they are unimpeached, it will be regarded as the 
very highest degree of evidence in the absence of finding 
the original monument or the accessories thereof. 

Another high degree of evidence of the location of the 
original corner or monument thereto is the evidence of old 
residents in the immediate vicinity of the corner who have 
personal recollections of the location of the original monu- 
ment and who are able to give positive evidence of the 
exact location of such monument. 

The declarations of surveyors and others, since deceased, 
are exceedingly valuable where clearly proven and are 
unimpeached.25 Frequently the only evidence available 
will be similar declarations. The surveyor should use great 
care to establish the good faith of both the record testi- 
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mony and the evidence of old residents. He should not 
too hastily accept or reject such evidence, but should care- 
fully consider it in all its bearings. 

Boundary disputes and the claims of the disputants as 
to location of the original corner should be carefully con- 
sidered. The surveyor will follow up all such claims and 
determine what, if any, merit there be in the claim. What 
we have said with reference to the testimony of old resi- 
dents and surveyors as applied to the original monument 
will apply to accessories. All such testimony should be 
severely tested. It should be compared with known objects 
or corners and with natural features, such as line-trees, 
streams, ledges, or rocks. 

The rules for the restoration of lost corners are not to 
be applied until after the development of all evidence, both 
original and collateral, that may be found acceptable, 
though the methods of proportionate measurement will aid 
materially in the recovery of the evidence, and will indicate 
where the resulting locations may be.®7 


§ 383. Proportionate measurement.—A _ proportionate 
measurement is defined by the 1980 Manual (§ 364) to be 
“one resulting in concordant relation between all parts of an 
original record length of a line and the new distances given 
to the several parts as determined by the re-measurement, 
in such manner that the new distance given to any part 
of a line shall bear the same relation to the original record 
length of that part of the line as the new measurement of 
the whole line bears to the original record length of said 
line.” Practically this amounts to a distribution of the 
excess or deficiency of a given line, as found by recent 
measurement, over the whole line. 


§ 384. Single proportionate measurement.—‘The term 
single proportionate measurement,” says the 1930 Manual 
(§ 865), “is applied to a new measurement made on a 


96 Manual (19380) §§ 360-362; 87 R. L. C. (1939) § 1018: Def- 
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single line to determine the position thereon for re- 
storing a lost corner, for example, a quarter-section 
corner on line between two original section corners.” 
Thus to restore a lost quarter-section corner between two 
known section corners, the surveyor is required to run a 
random line between the two section corners, measuring 
the distance and, at the distance of 40 chains, set a tem- 
porary post on the random. He will then continue toward 
the other section corner, noting the distance and the falling 
at that corner. He will then correct back and set on to the 
true line, establishing the missing quarter-section corner 
at a proportionate distance on a direct line between the 
two section corners. All interior quarter-section corners 
and all section and quarter-section corners on township 
lines, and also section and quarter-section corners on 
standard parallels are generally re-established by the single 
proportionate measurement. In fact “The method of single 
proportionate measurement is generally applicable to the 
restoration of lost corners on standard parallels and other 
lines established with reference to definite alinement in one 
direction only. Intermediate corners on township exteriors 
and other controlling boundary lines are to be included in 
this class.”98 Hence, it will not do to say that all section 
corners are established by what is termed the ‘double pro- 
portionate measurement.” If the lost section corner is on 
a “controlling line” it must be re-established by the single 
proportionate measurement, and with good reason, for it 
was originally so established. 


§ 385. Double proportionate measurement.—“The term, 
‘double proportionate measurement’ is employed to signify 
new measurements made between four original corners on 
intersecting meridional and latitudinal lines for the purpose 
of fixing by relation to both lines the position of a lost 
corner, for example, a corner common to four sections or 
four townships.” The reason why the double propor- 


98 Manual (1930) § 372; R. L. C. 
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§ 886 SURVEYING AND BOUNDARIES 470 


tionate measurement is made in such cases is because the 
corner was originally located with reference to distances 
in both directions. The surveyor will generally use the 
method of double proportionate measurement in relocating 
a lost corner common to four townships or a lost interior 
corner common to four sections. The theory is that monu- 
ments north and south should control the latitudinal posi- 
tion of a lost corner, and monuments east and west should 
control the longitudinal position of such corner. Thus the 
influence of nearest known corners is exerted on the reloca- 
tion of a lost corner in its proper place. 


§ 386. To re-establish lost corner common to four town- 
ships.—There are two kinds of such corners. The first 
is where the position of the lost township corner is 
made to depend on two lines run at right angles to each 
other, and the other where such lost corner is on a guide 
meridian. In the former case, the corner was originally 
located by measurements in both directions. In the latter, 
it was located by a measurement in one direction only. To 
re-establish the former, the surveyor should first run lines 
connecting the nearest identified corners north and south. 
of such corner, placing a temporary post at the proportional 
distance between the nearest known corners. This will fix 
the latitude of the lost corner. The surveyor will next 
measure between the nearest identified corners east and 
west of the lost corner, and by a proportionate measure- 
ment in a similar manner plant a temporary post at the 
proper point. This will determine the departure of the 
lost corner. From the first temporary post the surveyor 
will run a true east or west line, as the case may be, and 
from the second temporary post he will run a true north or 
south line, as the case may be, and, at the point of inter- 
section of the two lines, he will establish the lost corner. 

Let it be assumed that the point E in Fig. 92, being a 
corner common to four townships, is a lost corner; that the 
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nearest identified corners on the township lines are A, B, 
C and D. It is required to restore such lost corner. The 
surveyor will commence at D and random toward B, measur- 
ing the distance DB. He will plant a temporary post at 
the correct proportional distance, as at H, Fig. 91. He will 
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then random from A toward C, measuring the distance AC. 
distance, as at I, Fig. 91. He will then run a true west 
line from the point H, and a true north line from the point I, 
and at the point of intersection of these two lines locate the 
lost township corner as at O.! If the lost corner be on a 
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guide meridian and originally established by a measurement 
in one direction only, the single proportionate measurement 
will be used. 


§ 387. To restore corner common to four townships 
where the lines from three directions only have been estab- 
lished.—Referring to Figures 91 and 92, let it be assumed 
that the latitudinal line EC had not been established in the 
original survey, how is the lost corner E to be restored? 
The temporary point H, Fig. 91, will be fixed in the same ; 
way set forth in the preceding section. The temporary 
point I will be fixed by taking the record distance to the 
nearest identified corner in the opposite direction, as at A. 
The point O will be fixed by running the lines IO and HO 
as in the preceding section. The same rule applies for the 
restoration of a section corner where one line was not 
established.2 While this is the rule prescribed by the 
commissioner of the general land-office, yet it would seem 
to the writer that it is subject to criticism, in this, 
that to take the record distance without any compari- 
son of recent measurements with original measurements 
that it would be very apt to give an erroneous location. It 
would seem that a more satisfactory method would be to 
measure on beyond A to another identified corner to the 
west and then make AE a distance proportional to such 
entire distance. This would at least approximate the 
original measurement and we believe that was the intention 
of the commissioner. Then, occasionally it will be found 
that the corner common to four townships was established 
originally by measurements in two directions only. To 
restore such a corner, the Manual (§ 371) [R. L. C. (1939) 
§ 1029] lays down the rule to fix the point E by measure- 
ments in two directions only, that is, take the record 
distances. From the points so established the cardinal 
offsets will be made to determine the corner as prescribed 
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in section 356. It would seem to us that this is subject to 
the same criticism. A more accurate method would be to 
take two identified corners in each of the two directions 
and establish E at a proportional distance as compared 
with the original measurement. This would be employing 
the rule of a definite surplus or deficiency. It is quite 
probable that the commissioner so intended. 

There is, however, no doubt about the rule prescribed by 
the land department in this respect. To make certain of 
the true construction of the rule so prescribed by the com- 
missioner the author wrote the commissioner, on December 
19th, 1919, as follows: 

“Commissioner of the General Land-Office, 
“Washington, D. C. 
“Dear Sir :— 

“The annexed diagram represents a part of four town- 
ships, showing the corner common to the four. Originally 
the lines DE, AE, and BE were run, but line EC was not 
run. That is, the corner E was located with reference to 
only three directions... Such corner E—the corner common 
to the four townships is lost. Corners A, B, D and F, all 
section corners on township lines are identified. Would you 
_let me know how corner E is to be re-established or 
restored? Assumed notes give distance DE, BE, AE and 
AF. 

“Second Proposition. Assuming the corner E was orig- 
inally fixed by lines or measurements in two directions only, 
as lines DE and AE. Section corners A, D and F on town- 
ship lines are identified. How should corner E, now lost, 
be restored? It will be assumed that the notes give the 
distances FA, AE and DE in this second proposition; also 
the distance DG. 

“Thanking you, I am, 

Yours truly, 
F. E. Clark.” 


(References herein are to Fig. 92.) 
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On January 5th, 1920, the commissioner replied as — 
follows: 

“Mr. F. E. Clark, 
“Minneapolis, Minn. 
“My Dear Sir: 

“Replying to your letter of December 19th, 1919, relative 
to the restoration of a lost corner common to four townships 
under certain hypothetical conditions described in your 
letter, you are advised that in general such restorations 
are subject to 4-point control irrespective of the question 
whether all of the lines initiated from or terminating upon — 
the said corner were established at or about the same time. 

“However, upon the hypothesis set forth in your letter, 
it may be stated that in the first case cited the latitudinal 
position of the missing corner should be determined by 
simple proportion based upon the record of the original 
survey between the points B and D. The corresponding 
position in departure should be obtained by projecting the 
record measurement easterly from the point A. The true 
position of the missing corner will then be found at the 
intersection of cardinal offsets from the two temporary 
points thus established. In this connection it is to be 
observed that the points F and G will not enter into the. 
problem, as the points A and D, upon the same lines, are 
nearer to the locus of the missing corner. 

“Under the conditions raised in your second inquiry, the 
missing corner EF should be established at the intersection 
of cardinal offsets from two temporary points determined 
by projecting the record of the original survey northerly 
from the point D and easterly from the point A in the 
manner suggested in the preceding paragraph. 

“Very respectfully, 
C. M. Truce, 
Assistant Commissioner.” 

Referring to Figures 91 and 92, to so restore corner E 
under the first assumption, the surveyor should measure 
northerly from D to B and set a temporary stake near E, 
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Fig. 92, as at H, Fig. 91, at a proportional distance. Then 
measure from A toward E, the government distance setting 
a temporary stake as at I Fig. 91. Then run offsets IO 
and HO intersecting at O, the corner to be restored. In 
our opinion the chain or tape should be adjusted to cor- 
respond with original measurement by measuring other 
lines in that immediate vicinity run at the same time. 

In the second assumption, measure from D toward E, 
the government distance and from A toward E, the govern- 
ment distance, and at those points set temporary stakes as 
at I and H, Fig. 91. Run the offsets IO and HO, intersect- 
ing at O. Point O will be the position of the restored corner. 


§ 388. To restore lost meander corner.—Where the 
meander corner was originally established on a line projected 
across the body of water, such lost meander corner will be 
restored by single proportionate measurement. The sur- 
veyor must first determine the distance across such body 
of water and also the distance to the first identified corner 
beyond, as a basis for computation of the proportional dis- 
tance required. If the meander corner is not on a line 
projected across the body of water, then the surveyor will 
determine the location of such meander corner under the 
rule laid down in this chapter, as promulgated by the com- 
missioner of the land-office.t That is, he will measure 
several known lines in the immediate vicinity of the lost 
meander corner and also take the bearings of several of 
such lines. Thus he can determine approximately the pro- 
portional distance to lay off from a known corner and also 
the bearing of such line in restoring such meander corner. 
To illustrate, assume that the meander corner A, Fig. 98, 
is lost. Required to restore it. The surveyor will carefully 
retrace the lines BC, DE and FG, the corners B, C, D, E, F 
and G being known. He will take the three distances and 
determine a definite surplus or deficiency—a general aver- 
age. He will likewise determine the bearings of the three 
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lines—a mean will give the approximate bearing of line 
AB. Run such line with such bearing and lay off the pro- 
portional distance as determined by computation using the 
general average, surplus or deficiency. 


§ 389. Restoring lost corners on broken boundaries.— 
The surveyor will occasionally find it necessary to restore 
lost corners on broken lines. It may occur on a township 
line which is not uniform, and what is said here applies to 
restoring such corners, as well as other corners. Referring 
to Fig. 94, let it be assumed that the corners A and D in 
the irregular line ABCD are known; that the corners B 
and C are lost; that the surveyor has the record of the 
original bearings and distances of all the lines. He should 
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begin at the point A, lay off the record bearing and measure 
the record distance toward b, at which point a temporary 
stake should be planted. From b, he should lay off the 


deo D 


Figsn94 


record bearing and the distance toward c, at which point 
a temporary stake should be planted. From c, he should 
lay off the record bearing and distance and plant a tem- 
porary stake at d. He should then determine the error 
D-d and the bearing thereof, and at each of the corners set 
back the proportional number of feet according to the 
length. The proportion for the first correction should be 
AB : AD :: Bb: Dd. Substituting the distances given in 
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the diagram we have for Bb 62/3. From b set back toward 
B 62/8 feet. The closing of the lengths of the several lines 
will be ascertained also and the several corners finally estab- 
lished at the proper adjusted distances. Should the entire 
distance over-run or fall short allowance will be made at 
the several corners and proper corrections made. By adjust- 
ing the temporary posts, having regard for errors in both 
directions, the correct corners can be restored. The 1930 
Manual (§ 380) provides that the bearing of B-b, C-c and 
D-d should all be the same.® That is, B-b and C-c should 
be made parallel with D-d. It is doubtful whether this 
would be true. 


§ 390. Restore a lost closing corner on standard parallel. 
—aA closing on a standard parallel must not go beyond such 
standard parallel. Hence, in restoring a lost closing corner 
on such parallel, the surveyor should first run such standard 
parallel, setting a temporary post at the distance shown in 
the field-notes, on such parallel. He should then set the 
permanent corner by single proportionate measurement 
between the nearest identified corners on such parallel. 
Should it develop that a post was set or a tree marked on 
the north and south line either north or south of the 
standard parallel, it would control the location as to the 
departure but not as to the latitude. The latter is controlled 
by the parallel. The surveyor will undoubtedly find unusual 
instances, as where by reason of manifest distortion in the 
lengths of lines or in cases where many corners have been 
lost in the vicinity of the corner sought. In such cases, he 
must exercise his best judgment in the restoration. If he 
be very much in doubt after a careful consideration of all 
the points, as to the method to be pursued, he can get 
valuable suggestions from the commissioner of the general 
land-office, by writing that officer and clearly setting forth 
the problem. The methods suggested in this chapter, as 
well as those suggested in the chapter on “Some Usual and 
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Unusual Questions Answered,’ are based on the rules laid 
down by the land department, and also on decisions of the 
courts of last resort in the several states. There is a 
principle running through all of the cases which should be 
followed in the restoration of lost corners. That principle 
is one of equity. 


§ 391. Government corners conclusive-—The corners 
established by the United States surveyors are conclusive 
as to location of boundary lines of sections and subdivisions 
thereof.? And such corner is where the government sur- 
veyors planted it right or wrong. This is as it should be, 
otherwise a survey would be without meaning. A state 
statute can not change such corner if it can be found or 
located according to the rules prescribed by the surveyor- 
general of the United States.8 Certainly, no act of a state 
legislature should be permitted to nullify a federal law. 
And still lines long established should not be disregarded. 
They may form the basis for the most accurate and satis- 
factory way of restoring a lost corner. Such conditions 
tend to put to rest many disputable lines. 


§ 392. Obliterated meander corners.—Referring to Fig. 
95 in which there are two meander corners lost, E and F, 
how should such corners be re-established? In this problem 
we find that section corner D, and meander corners E and 
F are lost. How should they be restored? First. we should 
restore the lost section corner D by double proportional 
measurement from C to the quarter-corner half-mile west- 
erly from D and also proportional measurement from section 
corner A or quarter-corner G, if known, to the first known 
corner south of D. Having restored corner D we will 
proceed to establish meander corners E and F by single 
proportional measurement from C to D. All corners re- 
stored should be marked by substantial. monuments at 


7 Tolleston Club v. State, 141 8 Beltz v. Mathiowitz, 72 Minn. 
Ind. 197, 88 N. E. 214, 40 N. E. 443, 75 N. W. 699. 
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D, E, F, as well as the quarter-corner half-mile west of 
D and half-mile south of D. Obliterated or lost meander 
corners are to be restored according to the rules prescribed 


N 
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by the United States land-office for the “Restoration of 
Lost and Obliterated Corners.”® Such lost meander corner 
should be established by proportionate measurement. For 
instance, if such corner be between the east or west quarter- 
corner and the north boundary of the section, then the 
surveyor should find such quarter-corner and also the 
section corner first to the south. He will then measure 
from such section corner northerly along the section line on 
random to such quarter-corner, noting the distance and 
departure carefully, and continue northerly, planting the 
lost meander corner in line with the quarter-corner and 


9 Kleven v. Gunderson, 95 Minn. 
246, 104 N. W. 4. 
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section corner and at a proportionate distance from section 
corner. 


§ 393. Irreconcilable and inconsistent calls.—Irrecon- 
cilable and inconsistent calls in a description are to be 
_given effect in the following order: 1. Natural objects; 
2. Artificial marks or monuments; 8. Courses and dis- 
tances.1° But it has been held by the same court that, 
“Where a government corner is lost or obliterated, so that 
resort must be had to the government notes to determine 
its location and such notes are inconsistent, there is no 
universal rule that certain ones shall be preferred over 
others. Those should be accepted which under all of the 
circumstances are entitled to the greater credit as evidence 
and most likely to be according to fact.’’!1 


§ 394. Original corners can not be corrected by court.— 
In determining the identity of land within a township, 
where the original survey was concededly erroneous, the 
question to be decided is the location of the actually estab- 
lished government corners; and it is not the province of 
the court to rectify errors in such surveys.12 The corners 
of government subdivisions in the public land survey are 
where the government surveyors put them; and the courts 
can not correct errors in the location.13 


§ 395. Survey made under state law.—A survey made 
under state law without regard to government corners, and 
with no thorough attempt to locate obliterated or lost 
corners is not binding.14 In determining particular claims 
as to what is a particular quarter-section, resort must be 
had, first, to the monuments placed at the various corners, 
when the original government survey was made, provided 
they are still in existence, or can be relocated by any attain- 


10 Kleven v. Gunderson, 95 12 Mason v. Braught, 33 S. Dak. 
Minn. 246, 104 N. W. 4; ante, 559, 146 N. W. 687. 


§ 388. 13 Goroski v. Tawney, 121 Minn. 
11 Stadin v. Helin, 76 Minn. 496, 189, 141 N. W. 102. 
79 N. W. 587. 14 Mason v. Braught, 33 S. Dak. 


559, 146 N. W. 687. 
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able data.15 And it is held that the original survey is not 


open to collateral attack and is presumed to be correct.1¢ 


§ 396. Where government survey is grossly fraudulent. 
—While it is generally held that courses and distances are 
the lowest degree of evidence of the locations of corners 
yet it is said that, “Courses and distances set forth in plan 
of survey govern where survey was grossly fraudulent, and 
(a certain lake) never existed within half a mile of point 
indicated on the plat, and to fix the lake as a boundary 
would give the patentee an area very much in excess of 
land paid for and necessitate going outside of the section 
in which the description and plat placed the land.17. See 
chapter on ‘“‘Alluvion, Avulsion and Reliction’” for a dis- 
cussion of the principles of this case. It will be noted it 
was the fraudulent survey that vitiated itself and for that 
reason the court, in effect, holds that the lake—the natural 
monument—never existed and makes the meander line as 
indicated on the plat, the boundary. line. In other words, 
fraud vitiates everything.18 


§ 397. Apportion distance between two known corners 
to establish lost corner.—Where the corners of a lot in a 
recorded plat have been lost, they should be re-established 
by measuring between two known corners on opposite sides 
of the lost corner and apportioning the distance according 
to the original measurements. If there are two such known 
corners in the same block, they should be used in making 
such measurements, but if not, the surveyor should go to 
the nearest known corner or corners in another block.1® In 
this case the court says: “The unvarying rule to be fol- 
lowed in such cases is to start at the nearest known point 


15 Mason v. Braught, 33 S. Dak. 
559, 146 N. W. 687. 
16 Russell vy. Maxwell Land 


18 Ante, ch. 14; Security Land 
& Exploration Co. v. Burns, 87 


Grant Co., 158 U. S. 258, 39 L. 
ed. 971, 15 Sup. Ct. 827. 

17 Security Land & Exploration 
Co, -y. .Burns,, 193 WU. S, 167.48 
L. ed. 662, 24 Sup. Ct. 425. 


Minn. 97, 91 N. W. 804, 63. L..R. 
A. 157, 94 Am. St. 684. 

19 Lewis v. Prien, 98 Wis. 87, 
73 N. W. 654. 
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on one side of the lost corner, on the line on which it was 
originally established; to then measure to the nearest 
known corner on the other side, on the same line; then if 


the length of the line is in excess of that called for by the 
original survey, to divide it between the tracts connecting 
such two known points, in proportion to the lengths of the 
boundaries of such tracts on such line as given on such 
survey.” “The method always followed in re-establishing 
corners, is to measure the line connecting the nearest known 
corners on the same line, on either side of the lost corner, 
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and then divide the excess, if any be found as before 
stated.”2° 

See Fig. 96. Known corners A, B, F, E. Lost corners C, 
D, G. Disputed line C G. Disputed tract indicated by 
dotted line south of lot 8. Measure A B and apportion 
distance according to original measurement at C. This 
point marks the east end of the disputed line. Establish G 
by measuring E F and apportioning distance according to 
the original measurement. Connect C G. C G is the true 
boundary line. If distances should be the same length as 
original measurements, no apportionment would be neces- 
sary. 


§ 398. Witness trees.—A witness or bearing tree is not 
an established corner, but merely a designated object from 
which, in connection with the field-notes, the location of 
the corner may be ascertained.?! 


§ 399. Lost corner on standard parallel.—A survey made 
for the purpose of establishing lost corners on a standard 
parallel or correction line may be rejected in part because 
made under a mistake of fact as to the existence and loca- 
tion of a certain section corner, and yet be adopted by the 
court insofar as it was not controlled by such mistake.2?2 


§ 400. Variation between meander line and field-notes. 
—Where there is a variation between the meander line 
established by the surveyors as shown by the official plat 
of the survey and the field-notes, the former controls.?3 


§ 401. Courses and distances yield to fixed monuments. 
—It is the universal rule that courses and distances must 
yield to fixed monuments. Such courses and distances might 
place the corner at some point other than the so-called fixed 
monument, but nevertheless, the latter must control.24 And 


20 Lewis v. Prien, 98 Wis. 87, 22 Ferch v. Konne, 78 Minn. 515, 
73 N. W. 654 See also Jones v. 81 N. W. 524. 
Kimble, 19 Wis. 429; O’Brien vy. 23 Hanson v. Rice, 88 Minn. 273, 
McGrane, 27 Wis. 446; Pereles 92 N. W. 982. 
v. Magoon, 78 Wis. 27, 46 N. W. 24 Lawler v. Rice & Goodhue 
1047, 23 Am. St. 389. Counties, 147 Minn. 234, 178 N. 


21 Stadin v. Helin, 76 Minn. 497, W. 317, 180 N. W. 37. 
79 N. W. 587. 
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it is said, “It is the general rule here, as well as elsewhere, - 
that courses, distances and descriptions must yield to 
actually existing monuments, or to the site of their former 
location, if clearly established.”25 And it is the rule that 
the true corner of a government subdivison is where the 
government surveyors established it, and this whether or 
not it be right or wrong.2 And it is said, “In the public- 
land surveys the corners of government subdivisions are 
where the government surveyors correctly or mistakenly 
place them; and errors in their location can not be corrected 
by the courts.”27 And a lost corner is one whose location 
can not be found by resorting to evidence at hand and 
competent. The fact that physical location of corner can 
not be seen does not necessarily make it a lost corner.?8 


§ 402. Must regard field-notes and must search for cor- 
ners.—A county surveyor employed to restore the lines and 
corners of adjacent tracts of land according to the original 
government survey, found the township corners only, then 
(the other section and quarter-section corners being miss- 
ing) ran a straight line from one township corner to 
another, and on this line placed the quarter and section 
corners, but did not take any testimony to ascertain the 
lines or corners of the original survey; did not attempt to 
prove his lines or corners by re-establishing the missing 
corners from all of the nearest known original corners, in 
all directions; did not sufficiently regard the field-notes; 
and did not, where the original monuments had disappeared, 
regard the boundary lines long recognized and acquiesced 
in. Held that such a survey is incomplete and can not be 
approved as the true and correct determination of the 
boundaries and corners, as originally established by the 

. government.?9 


25 Beltz v. Mathiowitz, 72 27 Chan v. Brandt, 45 Minn. 93, 
Minn. 448, 75 N. W. 699. Seealso 47 N. W. 461. 
Chan v. Brandt, 45 Minn. 93, 47 28 Goroski v. Tawney, 121 Minn. 
N. W. 461; Yanish v. Tarbox, 49 189, 141 N. W. 102. 
Minn. 268, 51 N. W. 1051. 29 Reinert v. Brunt, 42 Kans. 
26 Beardsley v. Crane, 52 Minn. 48, 21 Pac. 807. 
537, 54 N. W. 740. 
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§ 403. Scope.—A surveyor is not always familiar with 
the kind of evidence to which he may resort to aid him in 
re-establishing a lost or obliterated corner or to retrace 
an obliterated line. He knows he may always use the field- 
notes and such accessories as may be mentioned therein to 
aid him in locating a corner. He knows that natural 
features found in the topography of the country, such as 
streams, marshes, swamps, ledges, or rocks, may be of 
material assistance to him in relocating lines and corners 
in all cases to which reference is made in the field-notes. 
He knows, too, that line-trees to which reference is made 
in the notes and which can be identified, are permanent 
monuments of the true location of the line at that point. 

However, when all visible evidence of the true location of 
the corner or line has been destroyed, he runs up against 


486 
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another question. He, at once, asks himself the question: 
Is the corner or line a lost one? Or can he resort to extrinsic 
evidence to show the former location of the corner or line, 
and, if so, to what extent and what kind of evidence may 
he regard and act upon? If he locates the corner by the aid 
of such evidence, is the corner a lost corner within the 
meaning of the rules laid down by the land department? 


He may regard the evidence of old residents as to the 
location of a corner, but to what extent and under what 
circumstances may he regard such evidence? Will he be 
permitted to resort to the use of the declarations of persons 
since deceased as to the location of a corner, now oblit- 
erated? Can he locate a corner or line by general reputa- 
tion in the community? These and kindred questions are a 
source of much perplexity to the surveyor. We propose to 
treat them briefly under this title, although we have 
touched on many of them in other parts of this work. 


§ 404. Testimony of those who saw corner.—In deter- 
mining the location of original corners which have been 
obliterated, it is clear that the surveyor may receive the 
testimony of those who knew where such original corner 
was located and to identify the spot by any.means within 
the knowledge of the person so locating it. Testimony that 
fences were originally built to the corner and that such 
fences are now maintained in the same position as originally 
built should not be disregarded by the surveyor. They 
are monuments and should be given great weight in the 
location of obliterated corners. They will take precedence 
of corners established by measurements to other corners. 
In fact, where the testimony is clear and positive, and there 
are no circumstances which might cast doubt on it, they 
mark the original corner. And it is said: ‘In determining 
the original government lines and corners, it is proper to 
consider the testimony of those who saw them when dis- 
cernible, their practical location made at a time when pre- 
sumably in existence, acquiescence of parties, acts of public 
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authorities with respect thereto, boundaries of contiguous 
tracts, and their reputation and tradition.”’! 

The declarations of a grantor contemporaneous with the 
making of a conveyance for the purpose of settling a bound- 
ary line are admissible in evidence to establish such bound- 
ary. The declarations referred to in this matter relating 
to certain measurements of the length of the lot and its 
boundary were made at the time the lot was being pur- 
chased and measured. Declarations of a grantor contempor- 
aneous with the making of a conveyance for the purpose of 
settling a boundary dispute are admissible.? 


§ 405. Declarations of surveyor to show mistake.—The 
declarations of the surveyor who made the survey are 
received in evidence, not only to show the true line or the 
true corner, but also to show certain mistakes have been 
made and it is said’ that ‘The declarations of the surveyor 
who made the survey is competent evidence to show that 
the mistake therein is in the call for a natural object, and 
not in the call for a course and distance.” Doubtless it 
would be required to be shown that such declarations were 
made by the surveyor while in the act of making such survey 
or in establishing some line or corner to which such declara- 
tions referred.4 | 

Attorneys and surveyors in receiving the declarations of 
old residents to aid in establishing a corner or line should 
remember that such evidence should not be received when 
made after a dispute has arisen in connection with such 
line or corner. The reason for this ruling is founded on 
the principle that such evidence may be manufactured for 


1 Rowell v. Weinemann, 119 dary.” See also Purkiss v. Ben- 


Iowa 256, 98 N. W. 279, 97 Am. 
St. 310. ; 

2In Rix v. Smith, 145 Mich. 2038, 
108 N. W. 691, the court said: 
“The jury were at liberty to find, 
in this case, that the declarations 
of the grantor were contempor- 
aneous with the making of the 
deed, and were made for the pur- 
pose of settling the street boun- 


son, 28 Mich. 538; Reidinger v. 
Cleveland Iron Min. Co., 39 Mich. 
80; Toogood v. Hoyt, 42 Mich. 609, 
4.N. W. 445; Moran v. Lezotte, 54 
Mich. 83, 19 N. W. 757; Hoffman 
v. Port Huron, 102 Mich. 417, 60 
N. W. 881. 

3 Johnson v. Archibald, 78 Tex. 
96, 14 S. W. 266, 22 Am. St. 27. 

4 Ante, ch. 12. 
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the purpose of influencing a decision in favor of one side 
or the other regarding the true location of such line or 


corner. Hence unreliable. 


§ 406. Declarations of surveyors since .deceased.—The 
rule that declarations of a deceased owner with respect to 
a boundary are competent evidence only when made on the 
ground, applies also to declarations of a deceased surveyor. 
Such declarations are admissible as being a part of the 
res gestae. The original corner as established by the gov- 
ernment may be proven by repute or reputation. The field- 
notes of a deceased surveyor are admissible as declarations 
contemporaneous with the work done on the ground, pro- 
vided they are authenticated in some way other than by the 
mere declarations of the surveyor himself.® 

If the field-notes are recorded in a record kept for that 
purpose, as a public record, for future reference, they may 
be regarded as authentic and dependable. So also, to a 
lesser extent, private records kept by such surveyor for his 
own use, and which are found in the possession of some 
person who might be regarded as naturally having such 
custody, may be used to establish the corner or line to which 
they refer, when authenticated by proof of the handwriting 
of such surveyor and tracing the custody of such records 
to a proper and natural one.7 


§ 407. Positive and uncontradicted testimony as to 
corner.—Positive and uncontradicted testimony of compe- 
tent witnesses as to the location of an original government 


5 Surveyor, since deceased, 7In Kennedy v. Lubold, 88 Pa. 
pointing out boundary, ante,§ 234;246, Agnew, C. J., said: “Herring- 
post, §§ 406, 408, 409, 416, 422. ton in 1837, and Fenton in 1838, 
See also Barclay v. Howell, 6 were engaged in professional acts, 
Pet. (31 U. S.) 498, 8 L. ed. 477; the latter locating the warrant 
Ellicott v. Pearl, Fed. Cas. No. officially, and under his oath of 
4386, 1 McLean 206, affd. 10 Pet. office. The declarations as to the 


(8b, U.S!) 412.9" LL ed. “475; 
Phillips v. Stewart, 13838 Ky. 134, 
SAS A WEARS 0h 5 ae ies Ma SYS oreaa FsY2! 
Am. St. 441. 

6 Collins v. Clough, 222 Pa. 472, 
71 Atl. 1077, 15 Ann. Cas. 871. 


corners when found, blocked and 
counted, were a part of the res 
gesta, and * * * were competent 
* * * and the surveyor dead.” 


§ 408 SURVEYING AND BOUNDARIES 490 
corner, aS seen by them, will prevail over the location of 
such corner as found by a resurvey.’ A surveyor may use 
the records of a survey made by him for the purpose of 
refreshing his memory, although the survey was not made 
in accordance with the requirements of the statute. A copy 
of such record may be used for that purpose when it is not 
objected to as being a copy.’ Plaintiff claimed that the line 
between himself and defendant was a certain hedge. The 
former owner of plaintiff’s section testified, at the time he 
planted the hedge, both the corners of the section owned by 
plaintiff and defendant were standing, and he had staked-off 
the line between these corners and planted the hedge. He 
was corroborated by another witness, who testified to having 
seen a mound and stake several years after the hedge was 
planted, at the east end of the hedge. There was no direct 
testimony to contradict this evidence, but defendant relied 
upon a recent survey which showed a slight discrepancy. 
Held, this evidence sustained the judgment that plaintiff 
was the owner of the land up to the hedge.® 


'§ 408. Surveyor may testify as to declarations of old 
residents.—In a processionary proceeding, never perfected, 
certain old people living in the neighborhood were requested 
to locate a corner previously marked by a gate post, and 
from this a surveyor ran the line. Held that, all of such 
old citizens being dead at the time the suit was brought 
to determine the boundary line, the surveyor was entitled 
to testify concerning such facts.1° Such declarations when 
made before any dispute arose concerning the particular 
corner or line are deemed to be very strong and convincing 
proof of the location of such corner or line and may be 


8 Krider v. Milner, 99 Mo. 145, 
12S. W. 461, 17 Am. St. 549, 

9 Mills v. Penny, 74 lowa 172, 37 
N. W. 185, 7 Am. St. 474. Refer- 
ring to a former corner of the 
particular property in litigation 
in the Penny Case, the court said: 
“The person who planted it * * * 
[meaning the hedge] testified that 


at that time the quarter-section 
corners on both the east and west 
lines of the section were standing, 
and that he staked the line be- 
tween them, and planted the hedge 
on that line.” 

10 Phillips v. Stewart, 183 Ky. 
134, 97 S. W. 6, 29 Ky. L. 1199, 
134 Am. St. 441. 
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used either by the surveyor while running the line or locat- 
ing the corner or in the trial of a proceeding in court.!! 
That is, the surveyor was permitted to testify to the declara- 
tions of such old residents made by them while in the act 
of pointing out the gate post, which marked the original 
corner and so known to them. Proper foundation should 
be laid before such testimony will be received. It should 
also appear that such declarations were made before any 
dispute had arisen as to such location. 


§ 409. Declarations of surveyor.—The declarations of a 
surveyor, made at the time the survey was being prosecuted, 
and a part of the transaction, are admissible in evidence 
in establishing corners or lines run by such surveyor at the 
time.12 This is the general rule and generally the private 
notes kept by a surveyor at the time of making a survey 
are admissible as declarations.1? But the declarations of a 
surveyor which contradict his official return or record are 
clearly not evidence, nor should they be received, where 
he has no power to exercise discretion, as explanatory of 
his return, while he is still living and may be examined as 
a witness.14 Declarations of persons to establish public or 
general rights may be shown, and it is not essential to the 
admission of such declarations that the witness testifying 
to them should be able to state the name of the person 
who made the declaration.'5 


§ 410. Declarations as to private boundaries.—It is the 
rule in England that declarations as to boundary lines will 
not be received except where the line is one of general and 


11 Gillette, Indirect and Collat- 
eral Evidence, § 139. 

In the case of Phillips v. Stew- 
art, 133 Ky. 134,.97.S: W. 6, 29 
Ky. L. 1199, 184 Am. St. 441, 
the court, in its opinion says: 
“It is competent to prove the 
location of a corner or line of 
public survey by reputation.” See 
further comment in the same case. 


12 Barclay v. Howell, 6 Pet. (31 
U. 8.) 498, 8 L. ed. 477; Ellicott 
v. Pearl, Fed. Cas. No. 4886, 1 
McLean 206, affd. 10 Pet. (85 U. 
S.) 412, 9 L. ed. 475. 

13 Detwiler v. Toledo, 13 Ohio 
Cir. Ct..579, 6 C. D. 300. 

14 Barclay v. Howell, 6 Pet. (31 
U.S.) 498, 8 L. ed. 477. 

15 Moseley v. Davies, 11 Price 
162. 
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public interest.1° This was the old English rule and such 
evidence was receivable only in establishing lines or corners 
of general public interest and not private corners or lines.1* 

Nevertheless in the United States it is generally held that 
such evidence is admissible for the reason that most corn- 
ers or lines in this country are deemed to be of general in- 
terest for the reason that generally several persons are 
interested in the particular corner of a section or quarter- 
section. The general rule in this country will be seen by 
an examination of the authorities. The rule is illustrated in 
the case of Morton v. Folger,18 where the facts were: Suit 
by A v. X to recover certain lands, a part of a large tract, 
concerning which A had prior thereto brought suit against 
other parties as to certain other parts. In a prior suit'a 
certain surveyor had testified as to certain boundaries. The 
same boundaries were in dispute in the suit at bar. The 
surveyor having died, it was held that his previous testi- 
mony was admissible. The court says: “It is not neces- 
sary, however, according to the authorities in the majority 
of the American states, that the hearsay, to entitle it to 
be received, should be general, or relate to boundaries in 
which the public or numerous persons are interested. It 
may be limited to particular facts embracing the declara- 
tions of a single individual, provided such individual had, 
from his situation, the means of knowledge, and was disin- 
terested in the matter and may relate only to the boundary 
of a private entry.” In Harriman v. Brown!® we find the 
court saying: ‘Because we have not manors, shall we 


16 Doe v. Thomas, 14 East 328. 

171 Greenleaf, Evidence, § 145. 

“It is competent to prove the 
location of a corner or line of pub- 
lic survey by reputation. In the 
nature of the thing those who 
marked an original corner, and 
who knew personally of its loca- 
tion, will in time pass away, and 
so in some instances will the cor- 
ners themselves.” Phillips v. Stew- 
art.) 133 Kya S AO Saa wie 6, 
29 Ky. L. 1199, 184 Am. St. 441. 


18 In the case of Morton v. Fol- 
ger, 15 Cal. 275, a deposition of 
a surveyor, who ran the boundary 
lines of a grant, taken in one sec- 
tion “is admissible in another 
action, between different parties, 
as to the location of such lines, 
after his death.” This is the gen- 
eral rule in the United States. 
Montgomery v. Dickey, 2 Yeates, 
(Pan) 2t2 

19 Harriman v. Brown, 8 Leigh 
(Va.) 697. 


493 EVIDENCE OF LOCATION OF CORNERS § 411 


therefore lose the benefit of the rule which considers bound- 
ary as matter of reputation, and permits hearsay evidence 
of its locality? If a like state of things exists among us, 
if the principle will be found to apply in its utmost strict- 
ness, shall we reject the evidence because the case is not 
identical? By no means.” In Wooster v. Butler2° the court 
permitted two aged men to testify that when they were 
young they heard old men, since deceased, say that there 
was a traveled road or highway over a certain piece of land. 
The location of the highway was a fact tending to show the 
location of the private boundary claimed by the plaintiff. 
The court lays down the rule that the old doctrine has been 
extended, “to prove the boundaries of lands between indi- 
vidual proprietors.”’ 


§ 411. Evidence of common repute as to location of 
boundary or corner.—Such evidence according to the Eng- 
lish rule is admissible only as to public boundaries or corn- 
ers. According to the American rule, the clear weight of 
authority is to the effect that not only public boundaries 
but also private boundaries and private corners are subject 
to the rule. In Thoen v. Roche,?! the court said: “There 
is considerable difference between the English and many 
American authorities in the application of the rule which 
admits evidence of common repute on the question of bound- 
aries. The English decisions confine it to cases of boundar- 
ies that are matters of public or general interest, such as 
boundaries of counties, towns, parishes, or manors. Many 
American authorities go beyond this, some going so far as 
to apply the rule to cases of purely private boundaries, 
where no one has any interest in the question but the 
adjoining estates. Some of those are without the support 
of the reason for the rule. The rule rests on necessity, 


20 Wooster v. Butler, 13 Conn. State surveys where the monu- 
309. ments set in making those surveys 

21 “The rule admitting evidence have disappeared,” said the court 
of common repute on the question in the case of Thoen v. Roche 
of boundaries applies to the boun- 57 Minn. 135, 139, 58 N. W. 686, 
daries established by the United 47 Am. St. 600, and note. 
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better evidence of the boundary having ceased to exist, and 
is justified on the theory that where many persons, mem- 
bers of a community more or less extensive, are interested 
in a common boundary, they will know where it is, and their 
common assent will prove what they know.” This is the 
rule promulgated in most of the United States, and for 
sound reasoning. It is a matter of justice and equity. 

‘Boundaries and monuments for boundaries under the 
United States system of surveys come within the reason for 
the rule, and within its application, even under the English 
decisions. In the first place, the establishment of such 
boundaries is a public act, and not merely a private act 
or agreement between two owners of contiguous estates. 
In the second place, it may, and usually does, come to affect 
the interest of many persons. Thus the location of the 
quarter-section post affects,a boundary of eight quarter 
sections and thirty-two quarter-quarter sections. And in 
the third place, highways are frequently laid out, and school 
districts may be established with reference to such bound- 
ary lines. We are, therefore, of the opinion the evidence 
was competent.’’22 

In the Thoen case, the court admitted without objection 
evidence of common repute in the neighborhood that the 
stake set by the surveyor located the corner correctly. Also, 
the court received evidence that by common report, the - 
quarter-corner was right in the center of the highway. 
And it is said that a boundary line long recognized and 
acquiesced in, is generally better evidence of where the 
true line should be, than a survey made after the original 
monuments have disappeared.23 Based on many authori- 


22 A boundary line long recog- 23 Tarpenning v. Cannon, 28 


nized and long acquiesced in, is 
generally better evidence of where 
the true line should be, than is a 
survey made “after the original 
monuments have disappeared.” 
Thoen v. Roche, 57 Minn. 185, 1389, 
58 N. W. 686, 47 Am. St. 600. See 
also Tarpenning v. Cannon, 28 
Kans. 665; Shaffer v. Weech, 34 
Kans. 595, 9 Pac. 202. 


Kans. 665; Shaffer v. Weech, 34 
Kans. 595, 9 Pac. 202; Reinert v. 
Brunt, 42 Kans. 48, 21 Pac. 807; 
Stewart v. Carleton, 31 Mich. 270; 
Gregory v. Knight, 50 Mich. 61, 
14 N. W. 700; Thoen v. Roche, 57 
Minn. 135, 58 N. W. 686, 47 Am. 
St. 600. 
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ties, well analyzed and carefully considered, the author com- 
mends the ruling of the court referred to in the above para- ~ 
graph, and suggests that it may be safely followed. 

Upon making a resurvey the question is not where an 
entirely accurate survey would locate the lines, but where 
did the original survey locate such lines. And it is said 
upon that question, the best possible evidence is usually 
to be found in the practical location of the lines made at 
a time when the original monuments were presumably in 
existence.24— Having had a considerable experience in the 
field, when a young man, the author agrees with the sug- 
gestions made in the above paragraph and believes they 
are sound and are sustained by substantial authority in the 
United States. 


§ 412. Maps as evidence.—lIt is error to admit in evi- 
dence a map made by a United States surveyor without 
the accompanying field-notes. Where the certificate of a 
commissioner of the state land-office, attached to a map, 
fails to state that it is a true copy of any map in his office, 
and fails to give a true copy of the field-notes of the survey 
of the property represented by the map as provided by the 
laws of Michigan at the time of the trial of such case the 
map is not admissible in evidence.?®° Clearly this is so. 
Before the court could receive such evidence it must be 

«convinced that counsel had properly qualified such evidence 

to be received and placed before the jury. This decision was 
made under the Michigan statutes?* and would not be 
authority except under a similar statute. The statute 
provided that the certificate must show the map to be a 
true copy of field-notes and map of the originals on file 
and may then be used in evidence when “title or boundary 
of any land” is in question. The certificate to the exhibit 
did not comply with the statute. 


24 Stewart v. Carleton, 31 Mich. 25 Willson v. Hoffman, 54 Mich. 
270; Diehl v. Zanger, 39 Mich. ‘246, 20 N. W.. 37. 
601. 26 Michigan Comp. Laws 1929, 
§ 5859. 
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§ 413. An ancient plan of town from natural source.— 
An ancient plan of a town, without date, much worn, pur- 
porting to have been made by one P, obtained from the 
possession of one G, a surveyor still living, but an aged 
man whose faculties were much impaired, and who, more 
than thirty years before, was town clerk of such town and 
at the time the plan was kept among the records of the 
town, and was much used by the inhabitants. By the record, 
it appeared that in 1745, P and another were appointed to 
survey the land into town lots, and did make such survey. 
Held that the plan was admissible in evidence in a case in 
which the locations of the lots and lines of such survey were 
in question.27. Undoubtedly this evidence was properly re- 
ceived. First, as an “ancient document” and second, as an 
identified record of a survey made more than 30 years prior 
to its use as evidence. 


§ 414. Undisputed line in another town.—An_ undis- 
puted line in another town may be given in evidence in 
establishing a disputed line in the town in question, where 
the evidence shows the lines were originally run to the 
same corner. The fact that the line in the other town is 
undisputed makes out a strong case for the admission of 
evidence of its location in fixing the true location of the 
other line. If such line was also in dispute, clearly the 
evidence would not be admissible.28 This deduction is a 
proper one from the evidence offered in identifying the 
exhibit. Such evidence, if true, is very convincing. Of 
course, it should clearly appear that such line was undis- 
puted and that it was reputed to be in the place of the 
original location. The main idea in the above statement 
of the law is the fact therein set out, that the line in the 


27“Records of original propri- 
etors, their plans and maps, the 
location of lands by the 
ancient settlers, and all evidence, 
whether documentary or parol, 
which bears upon the point at 
issue and is not inadmissible up- 
on general principles, is received 


in cases of disputed botindary.” 
Gibson v. Poor, 21 N. H. 440, 58 
Am. Dec. 216. See also Smith v. 
Prewit, 2 A. K. Marsh. (9 Ky.) 
155, 158; Taylor v. Roe, 4 Hawks 
(N. Car.) 116: 

28 Gibson v. Poor, 21 N. H. 440, 
58 Am. Dee. 216. 
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other town “was reputed to be in the place of the original 
location.” 2° 


§ 415. Location of one line by another.—Where the loca- 
tion of a line between two counties was uncertain and dis- 
puted, and the line between adjoining lands coincided with 
the county line, which was claimed by both sides to be a 
straight line, evidence was admissible to show that for a 
considerable distance south of the place where the line was 
in dispute, owners of land in the two counties, whose lands 
were bounded by the county line, had built fences up to a 
certain line and recognized it as being the county line, and 
had so bounded their possessions for twenty years or more; 
and that the line run between lands of the parties by 
processions was a continuation of the line so recognized. 
The facts having been established by ample proof the court 
was fully justified in receiving it in the trial of the case.?° 
This, of course, is a practical location of the line by the 
parties in interest at a time when the original posts were 
presumably in existence. As we have seen, courts are 
prone to disturb lines long abided by.*! 

Ancient fences, clearly proven, make a strong case in 
favor of a practical location of the line under consideration. 
When it is shown by substantial proof that a fence was 
originally built on a proper line and that it has remained 
at that location for twenty years or more it makes out a 
substantial proof in favor of the proper line.?? 


§ 416. Ancient fences.—Ancient fences built on what 
were supposed to be boundary lines of the tract of land in 
dispute and maintained for at least thirty and probably fifty 
years, are held, in this case, to fix the correct boundaries, 
as against modern surveys conflicting therewith and with 
each other.?? This is another fine statement of the “ancient 


29 Gibson vy. Poor, 21 N. H. 440, 32 Racine v. Emerson, 85 Wis. 


53 Am. Dec. 216. 80, 55 N. W. 177, 39 Am. St. 819; 
20 Ivey v. Cowart, 124 Ga. 159, Bishop v. Bleyer, 105 Wis. 330, 81 
52 S. E. 436, 110 Am. St. 160. N. W. 413. 
31 Ante, ch. 15. 38 Wunnicke v. Dederich, 160 


Wis. 462, 152 N. W. 139. 
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fence” doctrine and is well sustained by a long list of 
authorities.*4 Testimony should be given of the correct 
original location of the line upon which such fence is or 
was built. If it can be shown that the fence was built at 
a time when the original corners were still standing, the 
presumption is that it was built on the true line. As to 
these facts the testimony of those who made the original 
survey or were present when it was made, or saw the stake 
standing which marked the true corner, may be received as 
to the location of the fence on the true line. It has been 
held that the declarations of a surveyor, since deceased, 
when made on the ground, are competent evidence as to 
the true boundary of a tract; so also his field-notes, if 
authenticated otherwise than by his mere declarations.*® 
An ancient survey of a field or manor is admissible evidence 
of its boundaries.?°® 

The weight accorded to ancient fences of the true line 
between tracts of land is not so great where such line was 
not at any time marked by original monuments.37? Evidence 
that a fence was built according to stakes set by a surveyor 
who made the original plat and that said fence has been 
maintained on substantially the same line for more than 


forty years, it was held the 


34 Toby v. Secor, 60 Wis. 310, 
19 N. W. 99, where two adjacent 
proprietors agree upon and estab- 
lish a dividing line and occupy it 
up to such dividing line for 20 
years, such possesion will be ad- 
verse; Racine v. Emerson, 85 Wis. 
80, 55 N. W. 177, 89 Am. St. 819; 
Welton v. Poynter, 96 Wis. 346, 
71 N. W. 597; Bishop v. Bleyer, 
105 Wis. 330, 81 N. W. 413. , 

35 Collins v. Clough, 222 Pa. 
AY2, le Atl. LOTT, Moy exconn (Cas), 
871. See also Toby v. Secor, 60 
Wis. 310, 19 N. W. 99; Welton v. 
Poynter, 96 Wis. 346, 71 N. W. 
597; Wollman v. Ruehle, 100 Wis. 
Sl ib IN WL 425, LOA Wise G0s: 
80 N. W. 919; Bishop v. Bleyer, 


fence was built on the true 


105 Wis. 380, 81 N. W. 418; Peters 
v. Reichenbach, 114 Wis. 209, 90 
N. W. 184; Gilman v. Brown, 115 
Wis. 1, 91 NW. 227: Pitman 
Hill, 117 Wis. 318, 94 N. W. 40; 
State v. Lloyd, 133 Wis. 468, 113 
N. W. 964; Brew v. Nugent, 136 
Wis. 336, 117 N. W. 818; Illinois 
Steel Co. v. Budzisz, 139 Wis. 
281, ellO" ING 5 0 ab sed 21 aIN eae 
362. 

36 Jenkins v. Earl of Dunraven, 
G2 ne noo 

37 Notorious, uninterrupted, and 
unexplained possession for 20 
years, up to a fence, is adverse 
as well against the neighbor 
across the fence as against any- 
one else. Wollman vy. Ruehle, 104 
Wis. 603, 80 N. W. 919. 
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line.* The court in this well known case says: “The fact, 
generally known and quite apparent in the records of courts, 
is that two consecutive surveys by different surveyors 
seldom, if ever, agree; and the greater number of surveys, 
the greater number of differences and disagreements will 
occur, when two surveys disagree, the correct one can not 
be determined by still another survey. It follows that 
resurveys are of very little use in such a case as this, 
except to confuse it.” In that event the court will “resort 
to the evidence of a practical location.” 

Where two adjacent proprietors agree upon and establish 
a dividing line between their premises, and cecupy the land 
on each side of that line continuously for 20 years, such 
possession will be adverse, and will confer title by prescrip- 
tion.2® In other states the same result is obtained by 
adverse occupation for a period of 15 years. 

The courts have taken very decided stands on the ancient 
fence principle.4° The above statement as to the “ancient 
fence principle” is a substantial one and shows quite clearly 
what the courts think of the doctrine. 


§ 417. Testimony of surveyors.—Where there is a dis- 
pute as to the boundary, the surveyor who established 
such boundary may be called as a witness to ‘identify the 
boundary.*! Such surveyor may confirm his opinion or 
decision in various ways, as by buried stones, charcoals, 
steel monuments, witness trees clearly identified. Where 
a surveyor testifies the probative force of his testimony 


38 Racine v. Emerson, 85 Wis. 
80,55" N. W177, 39) Am, St. 819. 

39 Toby v. Secor, 60 Wis. 310, 
19 N. W. 99; Welton v. Poynter, 
96 Wis. 346, 71 N. W. 597. 

Whenever the grantee of a ten- 
ant takes possession of the 
granted premises as owner under 
such circumstances as to bring 
home to the true owner, if he pays 
reasonable attention to his affairs, 
knowledge of the defiance of his 
rights, such grantee becomes a 


trespasser and may obtain title by 
adverse possession. [Illinois Steel 
Co. v. Budzisz, 189 Wis. 281, 119 
N. W.; 985, 121, N- W. 362, 

40 Toby v. Secor, 60 Wis. 310, 
19 N. W. 99; Welton v. Poynter, 
96 Wis. 346, 71 N. W. 597; Illinois 
Steel Co. v.. Budzisz, 139 Wis. 
Delt ONG Wie 190, alae IN EW. 
362. 

41 Washington Rock Co. vy. 
Young, 29 Utah 108, 80 Pac. 382, 
110 Am. St. 666. 
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is for the jury.42 Testimony of a surveyor as to certain 
marks and monuments made by a former surveyor is not 
expert testimony but individual.4? Doubtless that is true 
but it might be easily changed slightly so as to become 
expert. For instance, if the question be one as to his 
opinion of whether or not certain marks on a tree were 
governmental marks, his answer thereto would be expert 
opinion. Where a surveyor testifies he may use his notes 
to refresh his memory by a reference to such notes although 
the survey was not made according to statute.44 Surveyor 
may testify to declarations made to him by old residents, 
pointing out a certain corner to be at a gate post then 
standing, at a time when he was retracing the line running 
to said corner, the said old residents being at the time of 
the trial deceased.4® 


§ 418. Parol evidence to show boundaries.—Latent 
ambiguities may be explained by parole, yet parol evidence 
is not admissible, in the absence of fraud, mistake or sur- 
prise, to vary in any way the description in a deed which 
is clear.46 Words which have a special, peculiar or pro- 
fessional meaning may be explained by parole, so as to 
make them understandable.47 So where the description 
in a deed is clear and understandable it can not be shown 
that another tract of land was intended.48 Parol evidence is 
admissible to apply the description in a deed to the land 
conveyed.?9 It has been held that parol evidence will not 
be received to show that a marked tree is the boundary 


line in a case where the line was described in a deed by 


42 Arneson y. Spawn, 2 S. Dak. 


269, 49 N. W. 1066, 89 Am. St., 


7838. 

43 Barron v. Cobleigh, 11 N. H. 
557, 85 Am. Dec. 505. 

44 Krider v. Milner, 99 Mo. 145, 
12 S. W. 461, 17 Am. St..549. 

45 Phillips v. Stewart, 133 Ky. 
134, 29 Ky. L. 1199, 97 S. W. 6, 
134 Am. St. 441. 

46 Fratt v. Woodward, 32 Cal. 
219, 91 Am. Dec. 578; McAfferty 


v. Conover’s Lessee, 7 Ohio St. 
99, 70 Am. Dec. 57. 

47 McAfferty v. Conover’s Les- 
ae 7 Ohio St. 99, 70 Am. Dec. 

te 

48 Benedict v. Gaylord, 11 Conn. 
332, 29 Am. Dec. 299. 

49 Summerlin v. Hesterly, 20 
Ga. 689, 65 Am. Dec. 639; Emery 
v. Webster, 42 Maine 204, 66 Am. 
Dec. 274. 


\ 
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§ 419 
courses and distances and the marked tree was not men- 
tioned in the deed.*° It appears to us that parol evidence 
should be received to show that the line of one of the sides 
of the tract of land in question did pass through the said 
marked tree, upon making a survey of the tract in question. 
Then too, if a witness could be found to testify he aided 
the surveyor who made the original survey of said tract and 
saw the said tree marked by such surveyor or on his order. 
If the calls of a deed conflict, extrinsic evidence may be 
resorted to, to determine the conflict and show the land em- 
braced in the description.®! 


§ 419. Identify monument—Ambiguous description.— 
Parol evidence is often admissible to identify and ascertain 
the locality of a monument called for by a description in 
a deed.®2, Common reputation may be resorted to to identify 
monuments, if of a public or quasi-public nature.53 When 
the description is ambiguous, the practical construction 
given it by the parties themselves may be shown as bearing 
on the correct construction.®4 In all such cases, the sur- 
veyor will be called upon to exercise his ingenuity in deter- 
mining the evidence which may be used to identify the 
location of the monument in dispute. Such evidence may 
be sought by the surveyor using the shovel in the vicinity 
of where it is thought the monument or the evidence thereof, 
may be found. The use of the shovel should be with care 
to the end that the earth be not too rapidly disturbed, pre- 


50 Wynne y. Alexander, 29 N. 
Car. 237, 47 Am. Dec. 326. 

51 Brand v. Daunoy, 8 Mart. (N. 
S.) (La.) 159, 19 Am. Dec. 176; 
Johnson yv. Archibald, 78 Tex. 96, 
14 S. W. 266, 22 Am. St. 27. 

52 Waterman v. Johnson, 13 
Pick. (30 Mass.) 261. 

53 Boardman vy. Reed, 6 Pet. (31 
U. S.) 328, 8 L. ed. 415; Griffin v. 
Graham, 8 N. Car. 96, 9 Am. Dec. 
619. 

As a matter of fact parol 
evidence to show that a particular 
monument intercepted by the line 


in question, at the time of running 
such line out by a surveyor, may 
be received to establish such fact. 
Such parol evidence may be along 
the line of general and public 
reputation in the community. 
Course and distance must give 
way to natural objects but to war- 
rant the application the natural 
objects should be identified. Mc- 
Coys v. Galloway, 3 Ohio 282, 17 
Am. Dec. 591. 

54 Choate v. Burnham, 7 Pick. 
(24 Mass.) 274. 
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venting the discovery of evidence of the location of the 
former monument. 


§ 420. Original corners and patent inconsistent.—A mis- 
take in the call of a patent may be corrected, by a reference 
to the plat and certificate of survey, which are evidence of 
the original position of the corners, and when they can be 
ascertained they form the boundary, though variant from 
the description contained in the patent.®> This is a state- 
ment of the general rule in another way, that if the original 
corners or lines can be found either because still standing, 
or by a resort to proper evidence, they must be adhered 
to by the surveyor, even though inconsistent with the patent 
description or inaccurate. The student should always re- 
member that monuments no matter how erroneously planted 
must prevail. Right or wrong the monument must control. 
For that reason, if such monument be lost, the surveyor 
must first find the monument before establishing the line. 


§ 421. Marked trees—Courses and distances—Parol evi- 
dence.—Marked trees on a line or witnessing a corner 
should control both courses and distances.5*¢ The reason 
for this rule is that it is more accurate than courses or dis- 
tances. An accurately established line tree is a permanent 
monument of the first order and conclusively shows the true 
location of the line. Natural objects called for in a descrip- 
tion may be located by parol testimony.5? After they have 
been so identified they become evidence of the exact location 
of the corner or line. That is what the surveyor desires. 
The line may not be exact but it is conclusively presumed to 
be correct. Where there are known monuments, courses 
and distances are not material and they may be disre- 
garded.®® Courses and distances yield to fixed monuments 


55 Steele’s Heirs v. Taylor, 3 A. 57 Blake v. Doherty, 5 Wheat. 
K. Marsh. (10 Ky.) 225, 18 Am. (18 U.S.) 359, 5 L. ed. 109: 
Dee. 151. 58 Higuera’s Heirs v. United 
56 Ayers v. Watson, 187 U. S. States, 5 Wall. (72 U. S.) 827, 18 
584, 34 L. ed. 808, 11 Sup. Ct. 201. L. ed. 469. 
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or natural and located objects.59 Courses and distances 
yield to a call for a natural object like a river, spring, or 
marked line.*®° Courses and distances may be shortened 
or lengthened and courses varied so as to conform to natural 
monuments or objects called for.*1 It is for that reason 
that the surveyor is required to search for natural objects, 
such as a bearing tree, a monument well planted in the soil 


for future reference. 


§ 422. General reputation—Declarations—Private boun- 
daries.—In the State of Connecticut, general reputation is 
admissible for the purpose of showing not only public 
boundaries, but also the boundaries of lands of individual 
proprietors.*2 This is the general rule in the United States 
and differs from the rule in England. In that country such 
reputation is confined to public boundaries. And still that 
country seems to be gradually changing the rule in its later 
decisions to the one followed by the American courts. And 
the rule was declared in the action of Daggett v. Shaw®? 
to be, “that the declarations of ancient persons, made while 
in possession of land owned by them, pointing out the 
boundaries on the land itself, and who are deceased at the 
time of trial, are admissible in evidence, when nothing ap- 
pears to show that they were interested in thus pointing 
out their boundaries; and it need not appear affirmatively 


59 Shipp v. Miller’s Heirs, 2 
Wheat. (15 U. S.) 316, 4 L. ed. 
248; Brown v. Huger, 21 How. 
(G2 10r 2S.) SUD, Lol: ed. 125: 
Bartlett Land & Lumber Co. v. 
Saunders, 103 U. S. 316, 26 L. ed. 
546; Security Land & Exploration 
Co. v. Burns, 193 ‘U.S. 167, 48 
L. ed. 662, 24 Sup. Ct. 425; Hen- 
derson v. Hatterman, 146 Ill. 555, 
*34 N. E. 1041; Reid v. Mitchell, 
95 Ind. 397; Backus v. Detroit, 49 
Mich. 110, 18 N. W. 380, 43 Am. 
Rep. 447. 

60 Newsom y. Pryor’s Lessee, 
7 Wheat. (20 U. S:).7, 5 L.,ed. 
882. 


61 McIver’s Lessee v. Walker, 9 
Cranchi (13) UW SHsai73i63" LL. ted: 
694; Security Land & Exploration 
Co. y. Burns, 193 U. S: 167; 48 
L. ed. 622, 24 Sup. Ct. 425; Lang- 
don v. New York, 93 N. Y. 129. 

When there is a description by 
metes and bounds and another by 
reference to known monuments, 
the latter must prevail. Coles v. 
Yorks, 86 Minn. 388, 31 N. W. 
358. 

62 Kinney  v. 
Conn. 355. 

63 Daggett v. Shaw, 5 Metc. 
(46 Mass.) 223. 


Farnsworth, 17 
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that their declarations were made in restriction of, or 
against, their own rights.” This doctrine has been affirmed.*4 
It is fully recognized by Shaw, C. J., in Niles vy. Patch, and 
extended to declarations of a person in possession under a 
contract of purchase.® 

It is held®* that “the declaration of a deceased owner of 
land, tending to show that a corner had been established 
by him and other adjoining owners is admissible, although 
the declarant and witnesses were not on the land at the 
time it was made for the reason, it appearing, that the 
deceased declarant, had adequate knowledge, and it is the 
best evidence the case admits of, and upon the ground of 
necessity, and also when it is an admission against the 
party’s interest.” 

The statement or declaration, as it is generally termed, 
made by the owner of a tract of land, now deceased, as to 
the location of the line or a corner thereof, may be shown 
by parole. This is a principal well grounded in the law. 


§ 423. Depositions of deceased surveyor taken in other 
case.—lt is heldé? that “The deposition of a surveyor who 
ran the boundary lines of a grant, taken in one action, is 
admissible in another action between different parties, as 
hearsay evidence, upon the location of such lines after his 
death.” In the case just cited, the surveyor had given his 
deposition in another action as to the position of the south- 
ern boundary of the Sutter grant, offered in connection 
with the map made by him and it was held admissible in 
the action at bar. The location of the line in the former 
trial was necessary in the latter trial. The deposition was 
admitted on the ground of necessity, it appearing the sur- 
veyor was in a position to know the location of the boundary 
and was, at the time the declaration was made, disinterested, 


64 Bartlett v. Emerson, 7 Gray 
(73 Mass.) 174; Niles v. Patch, 
18 Gray (79 Mass.) 254; Wood 
v. Foster, 8 Allen (90 Mass.) 24, 
85 Am. Dec. 681. The case of 
Daggett v. Shaw, 5 Mete. (46 
Mass.) 228 is cited approvingly in 


Royal v. Chandler, 88 Maine 150, 
21 Atl. 842. 

65 Niles v. Patch, 18 Gray (79 
Mass.) 254. 

66 Smith v. Forrest, 49 N. H. 
230. 

67 Morton v. Folger, 15 Cal. 275. 
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and now deceased. These are substantial and valid reasons 
for receiving such declarations in evidence as to the location 
of a boundary line er corner. 


§ 424. Deceased surveyor’s ancient plans, notes, field- 
books or declarations, admissible-—‘“‘A deceased surveyor’s 
ancient plans, minutes, notes, or field-book clearly describ- 
ing and identifying the lots and bounds in controversy are 
admissible in evidence.’’*8 The surveyor can use, to good 
advantage, a deceased surveyor’s ancient plans, minutes, 
notes or field-books or declarations made by the owner of 
a tract of land, in his lifetime, but now deceased, as to 
corners or lines. This doctrine was affirmed.*® The return 
and map of the deputy surveyor who made the survey are 
competent evidence in a case where a boundary is in dis- 
pute.7° And such documents may be identified and used in 
the location of the boundary lines after the decease of the 
surveyor. Ancient maps and surveys are evidence to 
elucidate and ascertain boundaries and fixed monuments.7! 
In the case last cited, a party claimed to what was known 
as the “Taylor Line.”’ On the trial he offered a plan dated 
forty-five years previously, proved to have been in the 
possession of a former owner who claimed by it thirty-five 
years before, and proved also to be in the handwriting of 
Taylor, who was a surveyor, and was dead. Held to be 
proper evidence of boundary. 

In these cases the court will look into the source from 
which the ancient survey, plan, or document came and will 
only receive such documents when they come from a place 
where they might naturally be found. In a Vermont case,7? 
it was held that the original survey plan in connection 
with evidence that it was passed from the defendant’s 
grantor to the defendant at the time he conveyed the land, 

68 Smith v. Forrest, 49 N. H. 70 Curtis v. Aaronson, 49 N. J. 


230. This case is one of great a 7 Atl. 886, 60 Am. Rep. 
8 


value in the trial of an issue of 584. 
fact in the identification of the 71 McCausland v. Fleming, 63 


true boundary line. Pa. 36. 
69 Lawrence v. Tennant, 64 N. 72 Kidder v. Kennedy, 43 Vt. 


H, 582, 15 Atl. 548. Tage 
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was proper evidence of claim of title, and, as the surveyor 
was deceased, it was admissible the same as an oral declara- 
tion by the surveyor, to the same effect as the survey would 
have been.73 


§ 425. Declarations of interested persons since deceased. 
—H and K, deceased, were well acquainted with the location 
of the division line in dispute. H had owned both of the 
lots, and K had owned one of them. Neither was interested 
to misrepresent as to the true location of said line. Held 
their declarations concerning the location of said line, made 
upon or near it, were admissible in evidence, although it 
might be fairly claimed that they were interested in the 
land at the time the declarations were made.7* This is the 
rule of common sense and good, reasoning. It is sustained 
by. the best of reasoning and confirmed by substantial 
authority. It is said? that, “Upon the question of ancient 
boundaries or corners, the declarations of deceased persons 
as to such boundaries or corners may be given in evidence, 
provided such persons had peculiar means of knowing the 
fact in question, and the declarations are not liable to the 
suspicion of bias from interest. Such are the declarations 
of a surveyor and chain-carriers engaged on the original 
survey, the owner of the tract, or of an adjoining tract 
calling for the same boundaries, tenants, processioners, and 
others possessed of accurate information of the fact.” 

The Texas court’¢ held that, “General reputation in regard 
to the boundary lines of an ancient survey, formed long 
before the suit in which it is offered in evidence was begun, 
and which boundary was of sufficient interest to have been 
the subject of note and comment in the neighborhood, is 
admissible in evidence.” This is on the theory that gov- 
ernment corners and lines are of practical interest to many 
persons owning land in the vicinity where those corners or 
lines are located. 


73 Child v. Kingsbury, 46 Vt. 75 Fry v. Stowers, 92 Va. 13, 
47. See also Oatman y. Andrew, 22 S. E. 500. 
43 Vt. 466. 76 Clark v. Hills, 67 Tex. 141, 2 


74 Child v. Kingsbury, 46 Vt. 47. S. W. 3856. 
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Section. Section. 

426. Scope. 429. Jurisdiction of rivers on 
427. Boundaries between states. borders of state. 

428. Jurisdiction of islands. 430. Jurisdiction between states. 


431. Boundary and ownership. 


_§ 426. Scope.——The boundaries between nations are 
usually fixed by treaty, and, where such is the case, that 
document should be resorted to in determining such bound- 
aries. But even when the limits are so fixed, disputes as 
to the true boundary frequently occur. This was the case 
as to that part of the boundary between the United States 
and Great Britain bordering on the State of Maine. For 
many years this was the subject of a bitter contention 
between the two countries, and it was not settled until 
Daniel Webster, as commissioner on the part of the United 
States, and Lord Ashburton, on the part of Great Britain, 
after taking much evidence and after the most careful 
investigation, permanently fixed and marked that boundary. 

This treaty was signed by Daniel Webster, then secretary 
of state, on the part of the United States, and by Lord 
Ashburton, on the part of Great Britain, on August 9, 1842. 
The treaty was thereafter ratified by both governments. 
Among other provisions the treaty provided for the free 
navigation of the St. John’s River by both nations; gave 
about seven-twelfths of the 12,000 square miles of territory 
in dispute, as well as Ranses Point, New York, and some 
other doubtful territory in New Hampshire, to the United 
States. The agreement also contained a stipulation that, . 
in consideration of the losses sustained by Maine and 
Massachusetts, the federal government should pay those 
states the sum of $300,000.! 


1 The text of the treaty may be trative of the History of the 
found in Select Documents Illus- United States, 1776-1861 (New 
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So also, the northwest boundary between the United 
States and Great Britain was the subject of a warm dispute 
for many years until it was finally compromised, the line 
fixed and permanently marked, by commissioners of the 
two countries. Where a treaty does not mark the exact 
boundary between nations, it is generally the subject of 
much discussion afterwards. The meaning of the language 
used by the contracting parties is subject to different con- 
structions, and it is often necessary to take and consider 
much evidence and refer to plans of extensive surveys by 
both countries. 

Thereafter the entire boundary between the United 
States and Canada was carefully surveyed by a joint com- 
mission of the two countries and permanent monuments of 
granite or other stone planted at frequent points on such 
line over its entire length. Such points were fixed astro- 
nomically. Recently both countries have, by extensive tri- 
angulation in their respective domains, accurately erected 
monuments at vantage points easily observed from long 
distances, from which future surveys of private lands by 
local surveyors may be accurately made.2 


§ 427. Boundaries between states.—The boundaries of 
the original thirteen states were not always fixed with 
exactness. They were generally the subject of a grant or 
grants from the sovereign of England or other country. 
Often those grants were very imperfect and disputes have 
arisen between those states as to the true boundary. The 
federal court has been called upon to construe those old 
grants and determine such boundaries. That court has 
held that evidence as to which state had exercised juris- 
diction of the territory in dispute. may be received and 
considered.* In fact where one of the states has taxed a 
large part of the property in dispute for many years, it is 


York, 1898), and in 9 U. S. Stat. 2Triangulation and Special 

at L. 572. See also G. T. Cur- Traverse in Minnesota—Special 

tis, Life of Webster (1870), 2 Publication U. S., No. 203. 

vols. 3 Missouri v. Kentucky, 11 Wall. 
(78> Un S:) 895, 20) Ls edi 16: 
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the very strongest proof as to the boundary between the 
two states. 

In a suit involving boundary line between Michigan and 
Wisconsin it was fully adjudicated by the federal court 
that the occupation of certain disputed territory for more 
than 20 years under a claim of right and during all such 
term the State of Wisconsin levied and collected taxes there- 
from, was practically conclusive in favor of Wisconsin.® 

But where almost from the beginning of statehood, as in 
the case of Delaware and New Jersey, states have been 
engaged in a dispute as to boundary between them, the 
principal that long acquiescence may establish a boundary 
otherwise uncertain does not apply. When title to soil under 
waters of Delaware River, below a certain point, was in the 
British Crown up to the time when New Jersey and Dela- 
ware became independent states, the precept of international 
law controlled division of waters, when independence was 
established. 

Boundaries between States of Vermont and New Hamp- 
shire held, in view of practical construction by parties, 
located along “low-water mark” on western side of Con- 
necticut River.’ ‘‘Low-water mark” of river fixed as bound- 
ary line between States of Vermont and New Hampshire, 
held line drawn at point to which the Connecticut River 
receded at its lowest stage, without reference to and un- 
affected by extreme draughts, but subject to changes which 
might hereafter be effected by erosion or accretion.’ 

International law divides river boundaries between states 
by middle of main channel, when there is one, under doctrine 
of “Thalwerg,” and not by geographical center, half-way 
between the banks.® 


4 Michigan v. Wisconsin, 270 U. 
S. 295, 70 L. ed. 595, 46 Sup. Ct. 
290. 

5 Wisconsin v. Michigan, 297 U. 
S. 547, 80 L. ed. 856, 56 Sup. Ct. 
584. 

6 New Jersey v. Delaware, 291 
U. S. 361, 78 L. ed. 847, 54 Sup. 
Ct. 407. 


7 Vermont v. New Hampshire, 
2897 UL Se 0sae il ld. ede 1392 53 
Sup. Ct. 708. 

8 Vermont v. New Hampshire, 
290 U. S. 579,-605, 78 L. ed. 518, 
54 Sup. Ct. 265, 371. 

9 New Jersey v. Delaware, 291 
U. S. 361, 78 L. ed. 847, 54 Sup. 
Ct. 407. 
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The boundaries of states other than the thirteen original 
states are generally fixed by the enabling act of congress, 
admitting such state as a member of the Union. In some 
states the boundary as so fixed will be found in the statutes 
of the state—not as part of the state laws—but as a matter 
of information, being a copy of the enabling act.1° It would 
be of interest for the reader to examine the reading of 
boundaries of some of the states admitted to the Union, 
after the adoption of the federal Constitution. So also to 
read some of the many causes handed down by the Supreme 
Court of the United States, and construing the wording of 
such boundaries and adjudging the rights of such states. 

As an illustration of such acts, we here quote from the 
enabling act for Wisconsin, the language used with reference 
to its boundaries: 

“Beginning at the northeast corner of the state of Illinois, 
that is to say, at a point in the center of Lake Michigan, 
where the line of forty-two degrees and thirty minutes of 
north latitude crosses the same; thence running with the 
boundary line of the state of Michigan through Lake Mich- 
igan, Green Bay, to the mouth of the Menomonie river; 
thence up the channel of said river to the Brule river; 
thence up said last mentioned river to Lake Brule; thence 
along the southern shore of Lake Brule in a direct line to 
the center of the channel between Middle and South Islands, 
in the Lake of the Desert, thence in a direct line to the 
headwaters of the Montreal river, as marked upon the 
survey made by Captain Cramm; thence down the main 
channel of the Montreal river to the middle of Lake 
Superior; thence through the center of Lake Superior to 
the mouth of the Saint Louis river; thence up the main 
channel of said river to the first rapids in the same, above 
the Indian village, according to Nicollet’s map; thence due 
_ 10 Boundary of Wisconsin. It able the People of Wisconsin Ter- 
is hereby ordained and declared ritory to form a Constitution and 
that the State of Wisconsin doth State Government, and for the 
consent and accept of the bound- Admission of such State into the 


aries prescribed in the act of Union.” 9 U. S. Stat. at L., ch. 
congress entitled “An Act to en- 89, p. 56, approved August 6, 1846. 
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south to the main branch of the river Saint Croix; thence 
down the main channel of the said river to the Mississippi; 
thence down the center of the main channel of that river 
to the northwest corner of the state of Illinois; thence due 
east with the northern boundary of the state of Illinois to 
the place of beginning as established by ‘An act to enable 
the people of the Illinois territory to form a constitution 
and state government, and for the admission of such state 
into the Union on an equal footing with the original states,’ 
approved April eighteenth, eighteen hundred and eighteen.” 

The boundary between the State of Michigan and State 
of Wisconsin was finally settled by an action brought by 
the State of Michigan against the State of Wisconsin in 
the Supreme Court of the United States, the final decision 
was handed down in the year 1926. It is suggested the 
student read the opinion of the court in the Michigan- 
Wisconsin case cited herein.‘ This case was tried with 
great ability on both sides, and the opinion of the court by 
Sutherland, J., settled a controversy between those states 
which had extended over a period of more than 80 years. 
For the convenience of all parties to the controversy, the 
boundary was divided into three parts or sections, namely: 
(1) The Montreal River Section, extending from the mouth 
of the Montreal River to the Lake of the Desert, and thence 
to the headwaters of the Menominee (or to Lake Brule) ; 
(2) The Menominee River section, extending from its head- 
waters (or from Lake Brule) to Green Bay; and (38) The 
Green Bay section, extending from the last named point 
through the center of the most usual ship channel of the 
Green Bay to Lake Michigan. It was held that the boundary 
between Wisconsin and Michigan, as designated by the 
enabling act under which Wisconsin was admitted by Act 
May 27, 1848, and as assumed thereafter, was established 
by long-continued and uninterrupted possession for more 
than 60 years, and by acquiescence of Michigan therein, 

11 Michigan v. Wisconsin, 270 


U. S. 295, 70 L. ed. 595, 46 Sup. 
Ct..290: 
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following surveys under Acts of June 12, 1838, and July 20, 
1840, and in view of boundary adopted by Constitution of 
Michigan, 1850, art. 1, notwithstanding the ambiguity 
created by the description set out in the Michigan Enabling 
Act, under which it became a state, Act Jan. 26, 1837, and 
notwithstanding the Constitution of Michigan, 1908, art. 1, 
adopting a boundary different from that claimed by Wis- 
consin. The important points which led the court to make 
its decision were: ‘Long acquiescence by one state in the 
possession of territory by another and in the exercise of 
sovereignty and dominion over it is conclusive of the latter’s 
title and rightful authority.” So, too, the court, in its 
opinion, remarked: ‘Moreover, maps in existence at the 
time of the passage of the act, which were available and ° 
must have been known to the framers, depict the Lake of 
the Desert (or, as it was then called, Lac Vieux Desert) 
as the source of the Montreal river. But the locality at 
that time was a wilderness, the topography of which was 
practically unknown except to the aboriginal inhabitants 
and the occasional voyageur, trapper, and hunter, and, fol- 
lowing the date of the passage of the act, it was found 
that, in fact, the headwaters of the Montreal did not extend 
to the Lake of the Desert, but fell short of it some 50 or 60 
miles.’’}2 


12 Michigan v. Wisconsin, 270 
U. S. 295, 70 L. ed. 595, 46 Sup. 
Ct. 290. The court said: “That 
the description in the Michigan 
Enabling Act of the line from the 
mouth of the Montreal to the Lake 
of the Desert was inserted under 
the mistaken belief that the river 
connected with the lake; that this 
mistake was discovered as early 
as 1841, of which discovery Michi- 
gan, long prior to the admission 
of Wisconsin, had knowledge; that 
the line as now claimed by Wis- 
consin,” which pursues the easter- 
ly branch of the river (instead of 
the westerly now claimed by 
Michigan as the one originally 
intended), and which runs from a 


monument at the head of that 
branch in a direct course to the 
Lake of the Desert, was surveyed 
and marked by government sur- 
veyors in 1841 and 1847. 
Further along, the court said at 
page 296: “That Michigan, not 
only assented to the result of 
these surveys, but actively partic- 
ipated in securing the insertion 
of the description of that line in 
the Wisconsin Enabling Act and 
herself substantially adopted it 
by the Constitution of 1850; and 
that for a period of more than 
sixty years she stood by without 
objection with full knowledge of 
the possession, acts of dominion, 
and claim and exercise of jurisdic- 
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§ 428. Jurisdiction of islands.—“And be it further en- 
acted, That, to prevent all disputes in reference to the 
jurisdiction of islands in the said Brule and Menomonie 
rivers, the line be so run as to include within the jurisdic- 
tion of Michigan, all the islands in the Brule and Menomonie 
rivers (to the extent in which said rivers are adopted as a 
boundary), down to and inclusive of the Quincsec falls of 
the Menomonie; and from thence the line shall be so run 
as to include within the jurisdiction of Wisconsin all the 
islands in the Menomonie river, from the falls aforesaid 
down to the junction of said river with Green Bay: pro- 
vided, that the adjustment of boundary, as fixed in this 
act, between Wisconsin and Michigan, shall not be binding 
on Congress unless the same Shall be ratified by the state 
of Michigan, on or before the first day of June, one thousand 
eight hundred and forty-eight.’’ The idea of so running the 
boundary line between the two states in the Menomonie 
River and adjacent to the islands therein was to designate 
therein which islands would belong to Wisconsin and which 
would belong to Michigan. The court, in its opinion, argued 
at great length on varied evidence why the boundary 
between Michigan and Wisconsin should be found to be 
along the line so claimed by Wisconsin to be such boundary 
line. The court in its opinion said: ‘When admitted to 
statehood, Wisconsin, was and ever since has continued to 
be, in possession of the area in dispute; that is to say, of 
all lands within the boundary which she now claims. As 
early as 1850, county government was established upon 
the bases of this boundary. In 1874, taxes were assessed 
and collected by Wisconsin, and by 1886, practically the 
entire area had become subjected to such taxation.”!3 


tion on the part of the state of 
Wisconsin over the area in ques- 
tion.” 

“In addition to this, the line 
as claimed by Wisconsin has been, 
from the time of the Burt survey 
of 1847, accepted as the true 
boundary by the United States.” 


13 Michigan v. Wisconsin, 270 U. 
S. 295, 70 L. ed. 595, 46 Sup. Ct. 
293. See also Rhode Island v. Mas- 
sachusetts, 4 How. (45 U.S.) 591, 
11 L. ed. 1116; Indiana v. Ken- 
tucky, 136 U. 8. 479, 34 L. ed. 329, 
10 Sup. Ct. 1051; Virginia v. 
Tennessee, 148 U. S. 508, 87 L. 
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§ 429. Jurisdiction of rivers on borders of state.—‘“‘And 
be it further enacted, That the said state of Wisconsin 
shall have concurrent jurisdiction on the Mississippi and 
all other rivers and waters bordering on the said state of 
Wisconsin, so far as the same shall form a common bound- 
ary to said state and any other state or states now or here- 
after to be formed or bounded by the same, and said river 
and waters, and the navigable waters leading into the same, 
shall be common highways and forever free, as well to the 
inhabitants of said state as to all other citizens of the 
United States, without any tax, duty, impost, or toll there- 
for.” This is a fairly good example of the matters referred 
to in the various enabling acts in the admissions of new 
states into the Union. 


§ 430. Jurisdiction between states——The courts will 
take judicial notice of the boundaries of the different states. 
The States of Illinois and Michigan are adjoining states, the 
boundary line being in the center of Lake Michigan.!4 
Where a body of water is the boundary between two states, 
unless a different boundary is fixed by treaty or by statute, 
the center of such body of water or the thread of the 
stream, if a river, is the boundary between the two states. 
The district court of the eastern district of Wisconsin has 
no jurisdiction of an indictment for an assault committed 
on a vessel on Lake Huron within the boundary of the 
eastern district of the State of Michigan. “It is held in 
U.S. v. Rodgers, supra [150 U. 8. 249, 37 L. ed. 1071, 14 
Sup. Ct. 109], that this boundary line does not change the 
character of the lakes as high seas, nor impair ‘the juris- 
diction of the United States to regulate vessels belonging 
to their citizens navigating those waters, and to punish 
offenses committed upon such vessels.’ ’’15 


ed. 537, 18 Sup. Ct. 728; Louisiana 
v. Mississippi, 202 U. S. 1, 50 
L. ed. 918, 26 Sup. Ct. 408; New 
Mexico v. Colorado, 267 U.S. 30, 
69 L. ed. 499, 45 Sup. Ct. 202. 
; 14 Thorson y. Peterson, 9 Fed. 
IW 


The term, “high 


15 United States vy. Peterson, 64 
Fed. 145, here the defendant was 
arrested under the laws of the 
State of Wisconsin and in the 
eastern district, charged with an 
assault with a dangerous weapon 
upon a member of the crew. The 
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seas,” as used.in section 5346 U.S. Rev. Stat. (see 7 F.C. A., 
tit. 18, § 451) ,16 is applicable to the open uninclosed waters 
of the Great Lakes, between which the Detroit River is a 
connecting stream. The courts of the United States have 
jurisdiction to try a person for an assault committed on a 
vessel belonging to a citizen of the United States, when 
such vessel.is in the Detroit River, out of the jurisdiction 
of any state, and within the territorial limits of. the Do- 
minion of Canada.17. The Great Lakes are “high seas” 
within the meaning of the law, and it is said!® that, ‘The 
Great Lakes possess every essential characteristic of seas. 
They are of large extent in length and breadth; they are 


_ navigable the whole distance in either direction by the 


alleged crime was committed on 
Lake Huron prior to 1890, on that 
part of said lake within the juris- 
diction of the Dominion of Can- 
ada. At such time the offense 
could not be tried in the State of 
Wisconsin. It is not likely that 
the Peterson crime, if committed 
subsequent to the year 1890, 
would have ended as it did, owing 
to a later statute of the United 
States. In this later statute the 
United States was. given juris- 
diction to try the crimes committed 
on the Great Lakes, similar to 
the case of United States v. Peter- 
son, See .U,.S. C., Tit, 18, § 451 
(TERM CHAL tite 18,8458). 

16 What was R. S. § 5346, is now 
§ 455 of Title. 18, U. S. Code (7 
F.'C. A., tit. 18,°§ 455). The term 
“high seas” no longer appears in 
this section, instead see 7 F. C. A., 
tit. 18, 8 451: 

17In United States v. Rodgers, 
150 U. S.-249, 37 L. ed: 1071, 14 
Sup. Ct. 109, the court said: “We 
do not accept the doctrine that, 
because by the treaty between the 
United States and Great Britain 
the boundary line between the two 
countries is run through the cen- 
ter of the lakes, their character as 
seas is changed, or that the juris- 
diction of the United States to 


regulate vessels belonging to their 
citizens navigating those waters 
and_.to punish offenses committed 
upon such. vessels, is in any 
respect impaired. Whatever effect 
may be given to the boundary line 
between the two. countries, the 
jurisdiction of the United States 
over the vessels of their citizens 
navigating those waters and the 
persons on board remains un- 
affected.” 

Referring to the Great Lakes, 
the court in Illinois Cent. R. Co. 
v. Illinois, 146 U. S. 387, 36 L. 
ed. 1018, 13 Sup. Ct. 110, said: 
“These lakes possess all the gen- 
eral characteristics of open seas, 
except in the freshness of their 
waters, and in the absence of the 
ebb and fiow of the tide. In other 
respects they are inland seas, and 
there is no reason or principle for 
the assertion of dominion and 
sovereignty over and ownership 
by the State of lands covered by 
tide waters that is not equally 
applicable to its ownership of and 
dominion and sovereignty over 
lands covered by the fresh waters 
of these lakes.” 

18 United States v. Rodgers, 150 
U.S. 249, 37 L.‘ed. 1071, 14-Sup. 
Ct. 109. 
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largest vessels known to commerce; objects are not distin- 
guishable from the opposite shores; they separate, in many 
instances, states, and in some instances constitute the 
boundary between independent nations, and their waters, 
after passing long distances, debouch into the ocean ?’’!® 

A crime committed on the Mississippi River, adjacent to 
the State of Wisconsin, may be tried in a county of such 
state bordering on such river.?° 

It is plain that in the case of United States v. Peterson,*! 
that the crime was committed within the State of Michigan, 
i. e., on that part of Lake Huron lying between the center 
liné thereof and the State of Michigan, and, therefore, the 
district court of the eastern district of Michigan had juris- 
diction, and not the district court of the eastern district 
of Wisconsin. Since the trial of the above case the con- 
gress of the United States has enlarged and extended its 
powers in that jurisdiction. 


§ 431. Boundary and ownership.—The various states 
own the bed of the Great Lakes to the center line thereof 
subject to the right of the general public to navigate such 
waters.22, This is the general rule, which may be modified 
by statute, treaty, or cession. Lake Michigan, which lies 
wholly within the territory of the United States, is not a 
“high sea,” in the sense that it is open and uninclosed and 
a free highway of adjoining nations or peoples. It is under 
the exclusive domain of the United States, and is free to 
the commerce of other nations, not by nature, but only by 
the grace of our government.23 The sovereignty.of Wis- 
consin extends to the center line of Lake Michigan and its 
laws, so far as they do not conflict with the federal laws, 
are operative within the boundary of the state. The usual 


19 Genesee Chief vy. Fitzhugh, 22 Illinois Cent. R. Co. v. Illi- 
12 How. (53 U.S.) 443, 18 L. ed. nois, 146 U. S. 387, 36 L. ed. 1018, 
1058. ‘ 18 Sup. Ct. 110. 

20 Wisconsin v. Cameron, 2 23 Bigelow v. Nickerson, 70 Fed. 
Chand. (Wis.) 172. 118, 30 L: R. A. 336. 

21 United States v. Peterson, 64 
Fed. 145. 
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three-mile limit, as applied to the “high seas,’ does not 
restrict the sovereignty of the several states bordering on 


the Great Lakes.?4 


So much of Lake Michigan, as is included by lines, one 
running north from the point where the eastern boundary 
strikes the southern boundary of the lake to a point in the 
middle of the lake, in north latitude 42 degrees and 380 
minutes, and thence west along that parallel to the western 
border of the lake, is within the limits of Illinois.25 The 
northern boundary of the State of Ohio is the line between 
the United States and Canada, as fixed by treaty and estab- 
lished by act of congress.26 It is the rule that where a 
river is the boundary between two states and there is no 
agreement respecting it, each holds to the middle of the 
main channel.27 The boundary of Kentucky extends to low- 
water mark on the northwestern side of the Ohio, and it 
does not cover an island on the western or northwest bank, 
separated from the mainland by a channel.28 Both Ken- 
tucky and Indiana were supposed to be comprehended 
within the Charter of Virginia, at the commencement of 
the war of our revolution. At an early period of that war, 
the question whether the immense tracts of unsettled coun- 
try which lay within the charters of particular states, ought 
to be considered as the property of those states, or as an 
acquisition made by the arms of all, for the benefit of all, 
convulsed our confederacy, and threatened its existence. 
It was, probably with a view to this question that Virginia, 
in 1779, when she opened her land-office, prohibited the 
location or entry of any land, “on the North west side of the 
river Ohio.” 


24 Bigelow v. Nickerson, 70 Fed. 
113, 30 L. R. A. 336. 

25 Norway v. Jensen, 52 Ill. 373. 

26 Edson v. Crangle, 62 Ohio St. 
49, 56 N. E. 647. 

It is said that the boundary line 
between the United States and 
Canada, in Lake Erie, follows the 
center line of such lake. Handly 


v. Anthony, 5 Wheat. (18 U. S.) 
SA Oe lated. lull. 

27 Handly v. Anthony, 5 Wheat. 
(ASE! Si)! S4, e507 TL. Teds 1035 
Fleming v. Kennedy, 4 J. J. 
Marsh. (Ky.) 155. 

28 Handly v. Anthony, 5 Wheat. 
(1S aU S3) 93745 iba ted. s 113: 


§ 431 SURVEYING AND BOUNDARIES 518 


“Byen when a state retains its dominion over a river. 
which constitutes the boundary between itself and another 
state, it would be extremely inconvenient to extend its 
dominion over the land on the other side, which was left 
bare from the receding of the water. And this incon- 
venience is not less where the rising and falling is annual, 
than where it is diurnal. Wherever the river is a boundary 
between states, it is the main, the permanent river, which 
constitutes that boundary; and the mind will find itself 
embarrassed with insurmountable difficulty in attempting 
to draw any other line than the low-water mark. * * * 
When a great river is the boundary between two nations 
or states, if the original property is in neither, and there 
be no convention respecting it, each holds to the middle of 
the stream.’’?9 

With respect to the boundary between Alabama and 
Georgia, in 1802 the last-mentioned state ceded to United 
States all the land “‘west of a line, beginning on the western 
bank of the Chattahoochie river” and “running thence up 
the said river Chattahoochie, and along the western bank 
thereof.” It was held in construing this language that 
Georgia retained the bed of the river as far as the line 
marked by the running water, or in other words, to the dry 
land on the west bank, or what was termed the “outer bed 
line,” and that the jurisdiction of Georgia in the soil ex- 
tended over to the line which was washed by the water, 
wherever it covers the bed of the river within its banks.?° 

Wolf Island in the Mississippi, opposite Kentucky and 
Missouri, is a part of the State of Kentucky, and not a 
part of Missouri. It was settled by testimony of witnesses as 
to which state exercised jurisdiction, as to where the main 
channel of the Mississippi River had been when the bound- 
ary between the states was fixed, by the character of the 
soil and trees on the Missouri and Kentucky sides respec- 
tively as compared with that of island, and by this natural 


29 Handly v. Anthony, 5 Wheat. 30 Howard v. Ingersoll, 13 How. 
GSR UN So esisemom li eda los (54 U. S.) 381, 14 L. ed. 189. 
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change in the channel by washing. It will be seen that the 
court scientifically decided the boundary question between 
Kentucky and Missouri. The fact that one of the states 
concerned in the litigation had consistently exercised juris- 
diction over certain territory afterwards claimed by another 
state, is quite convincing in the premises.:3! On a question 
of the ancient course of a river in a wild region, the court 
held that maps of early explorers and reports of travelers 
were hearsay merely as to facts within the memory of 
witnesses, and that if this consideration did not exclude 
all the books and maps since 1800, it rendered them of 
little value in the determination of the question in dispute 
when at variance with the testimony of living witnesses 
based on facts.82. Virginia conveyed to United States terri- 
tory bounded in part as follows: ‘“‘to the territory or tract 
of country within the limits of the Virginia’s charter 
situate, lying and being to the northwest of the river Ohio.” 
Under this deed boundary was fixed at low-water mark, as 
it then existed, on the north side of that river. Held that 
such line now remains the boundary between Indiana and 
Kentucky.3? Where the middle of a river is the boundary 
between two states, that boundary follows any changes in 
the stream by imperceptible means. In fact it follows the 
rule of boundaries laid down by the courts relating to 
accretion of soils, that is, by imperceptible action. It is 
well settled that, ‘where a stream, which is a boundary, 
from any cause suddenly abandons its old and seeks a new 
bed, such change of channel works no change of boundary ; 
and that the boundary remains as it was, in the centre of 
the old channel, although no water may be flowing there- 
in.’’34 The ‘middle of the Mississippi river,” “the center of 
the main channel of that river” and the “middle of the main 
channel of the Mississippi river” used in the enabling acts 


31 Missouri v. Kentucky, 11 33 Indiana y. Kentucky, 136 U. 
Wall. (78 U. S.) 395, 20. L. ed. S. 479, 84 L. ed. 329, 10 Sup. Ct. 
6. 051 


Mh 1051. 

32 Missouri v. Kentucky, 11 34 Nebraska v. Iowa, 143 U.S. 
Wall. (78 U. S.) 895, 20 L. ed. 359, 36 L. ed. 186, 12 Sup. Ct. 
116. 396. 
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admitting Illinois, Wisconsin, Missouri, and Iowa into the 
Union, are all synonymous terms and mean the “main 
navigable channel.”?> The State of Delaware within the 
“twelve mile circle’ extends across the Delaware River to 


low-water mark on the Jersey side of that river.?® 


Where a state has consistently held and exercised juris- 
diction of certain islands for many years, it will be evidence 
of the construction of parties of the language of the 
grants.37 The “middle of the main channel” of the Missis- 
sippi River means what it says where there are two channels 
and the boundary between states would be the middle of 
the larger channel.2s Where the boundary line is “the 
middle of the channel” of a bay or harbor, the thread of 
the deepest water is not meant, but the space within which 
boats can and do usually pass.*° 

The boundary between Iowa and Illinois is the middle of 
the principal channel of the Mississippi River.4®° The State 
of Ohio, on the side bounded by the Ohio, extends to ordi- 
nary low-water mark on the Ohio side of that river.4! 

The boundary between New York and New Jersey, south 
of the 41st degree of north latitude, is the middle of the 
Hudson River, of New York Bay, of the waters between 
Staten Island and New Jersey, and of Raritan Bay to the 
sea, and islands in these waters and lying west of the middle 
thereof belong to the State of New York.#? 


With respect to the boundary line between the States of 
Michigan and Wisconsin,‘? the syllabus appearing in the 


35 Iowa v. Illinois, 147 U. S. 1, 
37 L. ed. 55, 18 Sup. Ct. 2389. 

36 In re Pea Patch Island, Fed. 
Cas. No. 18811, 1 Wall. Jr. Ap- 
pend. IX. 

37 Keyser v. Coe, Fed. Cas. No. 
7750, 9 Blatchf. 32. 

38 The court construed the 
meaning of the description in 
question to be the middle of the 
larger channel or which might be 
referred to as the main channel. 
Cessill v. State, 40 Ark. 501. 


39 Rowe v. Smith, 51 Conn. 266, 
50 Am. Rep. 16. 

40 Keokuk & Hamilton Bridge 
Co. Tee People, 145 Ill. 596, 34 N. 


aa Booth v. Shepherd, 8 Ohio 
States 

42 People v. Central R. Co., 42 
Neen 283 

43 Michigan v. Wisconsin, 270 
U. S. 295, 70 L. ed. 595, 46 Sup. 
Ct. 293: 
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official reports of the Supreme Court of the United States 
reads: 


“Long acquiescence by one State in the possession of 
territory, and in the exercise of sovereignty and dominion 
over it, by another State, is conclusive of the latter’s title 
and rightful authority. 


“Where part of the boundary between two States was 
_ described in the enabling act of the one senior in time of 
admission, as the center of the main channel of a river, 
but, in the enabling act and act of admission of the junior 
State, as the river, with specific provision that the line be 
so run as to include within the jurisdiction of that State 
all the islands in a designated stretch of the river, held that 
the two acts last mentioned gave the junior State color of 
title so that her original and long continued possession of, 
and assertion and exercise of dominion and jurisdiction 
over, most of the islands on the other side of the channel 
extended her adverse possession to all of them, in the 
absence of actual possession of, or exercise of dominion 
over, any part of the included territory by the other State, 
the area within the described boundary, both land and 
water, being considered as together Sica ES a single 
tract of territory. 

“The controversy in this suit involved portions of the 
boundary between Michigan and Wisconsin extending from 
Lake Superior via the Montreal River, Lake of the Desert, 
and Menominee River to Green Bay, and thence through 
the center of the most usual ship channel to the center of 
Lake Michigan. From the evidence summarized in the 
opinion the Court concludes: (1) That the description in 
the enabling act under which Michigan was admitted as a 
State in 1837, of a line from the mouth of the Montreal 
"River, to the Lake of the Desert, was inserted under the 
mistaken belief that the river connected with the lake; 
that this mistake was discovered as early as 1841, of 
which discovery Michigan, long prior to the admission of 
Wisconsin, had knowledge; that the line, as claimed by 
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Wisconsin, which pursues the easterly branch of the river 
(instead of the westerly, now claimed by Michigan as the 
one originally intended,) and which runs from a monument 
at the head of that branch in a direct course to the Lake 
of the Desert, was surveyed and marked by Government 
surveyors, in 1841 and 1847; that Michigan not only 
assented to the result of these surveys, but actively par- 
ticipated in securing the insertion of the description of that 
line in the Wisconsin Enabling Act and herself substantially 
adopted it by her Constitution in 1850; that for a period 
of more than 60 years she stood by without objection with 
full knowledge of the possession, acts of dominion, and 
claim and exercise of jurisdiction on the part of Wisconsin 
over the area in question; that, in addition, the line as 
claimed by Wisconsin has been, from the time of the survey 
of 1847, accepted as the true one by the United States and, 
in its surveys, plats and maps, sales and other acts in 
respect of the public lands, continuously and consistently 
recognized, with the knowledge of Michigan and without 
protest on her part; that there is no merit in the conten- 
tion of Michigan that she labored under an excusable mis- 
take; and that the territory between the two opposing lines 
belongs to Wisconsin in view of her long continued posses- 
sion, etc., acquiesced in by Michigan. (2) That, upon like. 
considerations, where the line was described, in the Mich- 
igan Enabling Act as running through the fork of the 
Menominee River whose head waters were nearest in direct 
line to the Lake of the Desert and down the center of the 
main channel of the Menominee to Green Bay, and in the 
Wisconsin Enabling Act as running from Lake Brule, along 
its southern shore to Brule River, thence down that river 
to the Menominee, and down the main channel of the 
Menominee to its mouth, with specific directions that the - 
line be so run as to include within Michigan all the islands 
in the Brule and the Menominee down to and inclusive of 
Quinnesec Falls, and within Wisconsin all the islands in 
that river between those falls and its junction with Green 
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Bay,—the boundary, as fixed and established by long acqui- 
escence, follows the channel of the Brule and Menominee 
rivers wherever they are free from islands, but wherever 
islands are encountered above the Quinnesec Falls, it fol- 
lows the channel nearest the Wisconsin mainland, so as to 
throw all such islands into Michigan; and, wherever islands 
are encountered below those falls, it follows the channel 
nearest the Michigan mainland, so as to throw all such 
islands into Wisconsin. (3) That, upon like considerations, 
the boundary through Green Bay to Lake Michigan (de- 
scribed in both enabling acts as ‘the most usual ship chan- 
nel’) is not the channel claimed by Michigan, which runs 
easterly across the bay to near the westerly shore of Door 
County peninsular, and thence northerly and through 
Death’s Door Channel to the lake, but the channel claimed 
Die WISCONSIN at uke 
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Section. 

501. What distance to take. 

502. Northwest corner. of lot 
means corner of lot—Not 
corner of intersection of 
center of street. 

5038. To a tree on bank of river; 
thence down river. 
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505. 
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Can claim actual measure- 
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Private grant interpreted 
favorable to grantee. 
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513. 
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§ 432. Scope.—One of the most important duties the 
surveyor is called upon to perform in connection with his 
work, and the attorney in advising his client, is as to the 
construction or meaning to be given to the words used by 
the grantor or maker of an instrument, containing a de- 
scription of property to be surveyed or under considera- 
tion. Not infrequently the surveyor is confronted with 
such a question, in the country, many miles from his office. 
He has no authority to consult, and must make his decision, 
more or less in the dark, so to speak. For this reason, the 
author has deemed it most advisable to assemble the more 
important rules of construction applicable to such instru- 
ments and cite authorities of the courts sustaining such 
principles. 
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No effort will be attempted in this chapter to be ex- 
haustive in the citations of the rulings of the various courts 
but at least one citation to each principle or rule of con- 
struction will be made. The treatment of the subject will 
be ample to enable the surveyor to act with intelligence in 
most cases. Using the citations given as a basis, the attor- 
ney can go into the subject as extensively as he may desire. 


§ 433. Valid and effective-—Instruments will be so con- 
strued as to render them valid and effective, rather than 
void and ineffective. It will be presumed a party signing 
a deed or other instrument intended to make a valid one. 
Bearing in mind such presumption, the student. will 
study the instrument seeking to get at the meaning thereof 
under the particular situation. He may find it necessary 
to leave out some words and substitute others to make 
the instrument intelligible. In a certain case in which 
the description of premises in a deed is false in one particu- 
lar if the subdivision of land is called lots, and in 
two particulars if called blocks, the construction rendering 
the description most certain will be adopted. The descrip- 
tion in the mortgage was as follows: “* * * known as 
lot number four (4), in block number one (1) of the La Fon- 
taine farm, so called, lying south of the River road, so 
called, and fronting on Detroit river, being now used and 
occupied, with the steam saw-mill thereon, by the parties 
of the first part.”’ The steam saw-mill admitted to be on 
Lot 4. The fact is there was no block 1 in that property. 
The court held the property intended was “Lot 4.” The 
fact that there was no block 1 in the description of property 
is the first to be overcome. There was a “Lot 4” in the 
description. The party owning the mill owned Lot 4 on 
which the mill was situated. That was the property being 
sold in the contract. It was admitted that the “steam saw- 
mill was on Lot 4.” The court held the intention was to 
transfer Lot 4 on which the saw-mill stood, and thus render 
the language effective. 


1 Anderson v. Baughman, 7 
Mich. 69, 74 Am. Dec. 699. 
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§ 434. False and inconsistent descriptions.—Where one 
part of a description in a deed is false and impossible, but, 
by rejecting that part, a perfect description remains, such 
false and impossible part should be rejected and the deed 
held good.? In order to do this the student must act with 
care and not unnecessarily without reason, cast a word or 
a part of a word aside. “The first and fundamental rule 
in the interpretation of all instruments is, to construe them 
according to the sense of the terms, and the intention of 
the parties.’”’3 


§ 435. Words may be rejected as surplusage.—Where 
the word ‘‘west” was used referring to the range, instead 
of “east,” it may be rejected as surplusage, especially where 
the proper county is given and sufficient remains to identify 
the land with certainty. Knowing the name of the county 
in which the land is situated, the student will readily observe 
that he can know the range required. In the above case 
the word “west” appeared and should have been “east.” 


§ 436. Construed most strongly against grantor.—Where 
a deed admits of two constructions, it will be construed 
according to that construction which makes most strongly 
against the grantor. The reason is.that the particular 
instrument is one in which the grantor has selected the 


‘words used.°® 


§ 437. Censtruction should be equitable, not technical._— 
All reasonable inferences of construction should be against 


“The meaning of the word ‘acci- 


2 Anderson v. Baughman, 7 : 
dent’? includes the result of hu- 


Mich, 69, 74 Am. Dec. 699. 


3 Purdy v. People, 4 Hill (N. Y.) 
884; People v. New York Cent. R. 
Co., 24 N. Y. 485. 

“When a particular use of a 
word becomes common, that use 
must be taken into consideration 
in construing a contract contain- 
ing such word, regardless of 
of whether the meaning can be 
found in any lexicon or not.” 
Ullman v. Chicago & N. W. R. Co., 
112 Wis. 150, 88 N. W. 41, 88 Am. 
St. 949. 


man fault held to be actionable 
negligence. It is not used, ordi- 
narily, as synonymous with ‘mere 
accident’ or ‘purely accidental,’ or 
any similar term, but as the oppo- 
site thereof.” Ullman v. Chicago 
& N. W.R. Co., 112 Wis. 150, 162, 
88 N. W. 41, 88 Am. St. 949. . 

4 DuPont v. Davis, 30 Wis. 170. 

5 Alton vy. Illinois Transp. Co., 
12 Lil. 38, 52 Am. Dec. 479. 
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the position which rests, not on equities, but on mere tech- 
nicalities.6 Hence technical words should be so construed 
as to bring out the equities of the agreement. This is the 
universal rule. 


§ 438. Deed should have reasonable construction A 
deed should be given a reasonable construction, as viewed 
in the light of surrounding circumstances, and a deed con- 
veying a “right of way of an alley,” implies a passage lead- 
ing a way from the land conveyed, and not a mere open 
space back of the lot.7. In other words it will be presumed 
that the grantor intended to convey an easement or right- 
of-way leading from the lot converged to the public high- 
way. That makes sense and the instrument is intelligible. 


“The circumstances attending the execution of a deed 
may be shown by parol for the purpose of ascertaining the 
intent of the parties, where the deed is ambiguous, but not 
for the purpose of varying the terms of the grant by adding 
thereto or taking therefrom.’’® 


§ 439. Reference to other instruments.—A mortgage of 
mill property conveyed seven different parcels of land, none 
of which were described by metes and bounds, but all by a 
reference to other deeds. Held that all of the deeds referred 
to were to be considered in the light of circumstances and’ 
that the mortgage conveyed, when so considered, the entire 
mill privileges. Hence the mortgage becomes effective in 
all its parts. “It is a settled rule that, although a refer-> 
ence to a recorded deed may not always be construed to 
exclude a parcel already described by metes and bounds, 
yet such reference must convey additional land described 
in the deed referred to, unless otherwise controlled.’’? 


6 Johnson v. Ballou, 28 Mich. reed v. Thumb, 116 Mich. 440, 74 
379. N. W. 710. 

“ McConnell v. Rathbun, 46 9 Coogan v. Burling Mills, 124 
Mich. 303, 9 N. W. 426. Mass. 390. See also Whiting v. 

8 Powers v. Hibbard, 114 Mich. Dewey, 15 Pick. (32 Mass.) 428; 
533, 72.N. W. 389. See also Mull- Foss v. Crisp, 20 Pick. (87 Mass.) 
121. 
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§ 440. Intent gathered from entire grant.—Ordinarily 
the intent which is effective in a grant is the intent ex- 
pressed in the language of the grant, and such intent is 
ascribed by giving suitable effect to all the words of the 
grant, read in the light of the circumstances attending the 
transaction, the situation of the parties, the state of the 
country and the estate granted, such as its condition and 
occupation.1° 


§441. Latent ambiguity explained by parol testimony. 
—It is the duty of the court to give meaning to a deed so 
far as the intention of the parties can be elicited therefrom; 
but the doubt in the application of the descriptive portion 
of a deed to external objects, usually arises from what is 
called latent ambiguity, which has its origin in parol testi- 
mony and must necessarily be solved in the same manner. 
By resorting to such testimony the meaning is made in- 
telligible. That is to say it becomes understandable. It has 
areal meaning. It has life. In other words, the interpreter 
must place himself in the position of the thing or subject- 
matter under consideration.! 


§ 442. Precise and general descriptions irreconcilable. 
If there be a precise and perfect description, showing that 
the parties actually located the land upon the earth, and 
another, general in its terms, and they can not be recon- 
ciled, the latter should yield to the former.!? 


§ 443. Retain description which best subserves inten- 
tion.— Where the boundaries mentioned in a deed are incon- 
sistent, those are to be retained which best subserve the 
prevailing intention as manifested on the face of the instru- 
ment. That is the real deed. By rejecting some of the 
words used in the description, the -remaining words give 


10 Herrick v. Hopkins, 23 Maine 12 Herrick vy. Hopkins, 23 Maine 
217; Proctor v. Maine Cent. R.Co., 217; Ricker v. Barry, 34 Maine 
96 Maine 458, 52 Atl. 933. 116. 

11 Reed v. Locks & Canals, 8 
How. (49 U: S.) 274,°12 L. ed. 

Orbe 
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meaning to the deed; put life into the deed. Hence, such 
unnecessary words will be cast aside.1* 


§ 444. Long occupation of great weight.—Long occupa- 
tion of the premises pursuant to the uncertainly expressed 
boundary, should have much influence in the construction 
of the deed containing the uncertain description. In other 
words the grantee in the deed having occupied a certain 
property, as described, has great weight to aid the court in 
construing the language used.'4 


’ § 445. Inconsistent descriptions.—A father devised to 

one of his daughters the 8 3/4 of the § 1/2 of the S 1/2 of 
a specified quarter-section and further described it as con- 
taining fifteen acres and being fifteen rods wide by one 
hundred and sixty long. The S 3/4 of the S 1/2 of the 
S 1/2 of a quarter-section would contain thirty acres. There 
was a similar devise to another, and a third was to have a 
strip twelve and one-half rods wide and containing twelve 
and one-half acres. There were three remaining daughters 
who were to receive the “residue share and share alike.” 
If the devises were construed as giving the first two thirty 
acres each, there would have been no residue for the last 
three devises. Held the first two devises covered only 
fifteen acres each.15 


§ 446. Town plats illegally recorded or not recorded.— 
If the plat to which reference is made in a deed, be not 
legally recorded, or not recorded at all, it may still be used 
for the purpose of identification of the land described in the 
deed referring to such plat.1¢ 


§ 447. Boundary recognized by parties—Where parties 
claiming under the same grantor recognize a boundary be- 
tween them, and one of them afterwards conveys with 
reference to that boundary and without encroaching upon 


18 Gates v. Lewis, 7 Vt. 511. 15 Tewksbury v. French, 44 
14 Ricker v. Barry, 34 Maine Mich. 100, 6 N. W. 218. 
116. 16 Johnstone v. Scott, 11 Mich. 


232. 
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any rights of third persons, he and those who claim under 
him are bound by the description as against his grantee and 
a change of a recognized boundary by a resurvey will not 
affect the grantee’s rights.17 In other words the grantees 
named in the several deeds having recognized the several 
descriptions and none of them having encroached upon any 
rights of the others they would be estopped from claiming 
under a resurvey made some years thereafter. 


§ 448. Parol evidence of declarations of covenantor.— 
Parol evidence of the acts and declarations of covenantor 
are not admissible to show the courses and distances actually 
run and the monuments actually established in a previous 
survey, for the purpose of proving that certain’ land is 
embraced within the description of the premises as set 
forth in the deed, where there was no ambiguity in the deed 
itself. Parol evidence can not be admitted to create an 
ambiguity in a deed which in itself clearly describes a tract 
of land.18 


§ 449. “Beginning at” and “bounding on land of B.”— 
Where land is conveyed ‘beginning at” and “bounded on 
land of B,” the point of beginning and boundary is the true 
line of B’s land, and not the line of B’s occupation as shown 
by a fence set up and maintained by B, before and after the 
conveyance with the consent of the owner of the lot con- 
veyed, under the mistaken belief that such was the true 
line.19 


§ 450. Running to a known line.—Where land conveyed 
is described in the deed as running a certain distance to 
an ascertained line, though without a visible boundary, such 
line is of itself, a monument which will control the admeas- 
urement and fix the extent of the land conveyed.2° Of 
course, the surveyor could locate the imaginary line referred 


17 Fahey v. Marsh, 40 Mich. 236. 19 Cleaveland v. Flagg, 4 Cush. 
18 Tymason v. Bates, 14 Wend. (58 Mass.) 76. . 
(N. Y.) 671, rev’g 13 Wend. (N. 20 Flage v. Thurston, 13 Pick. 

17300. (30 Mass.) 145. 
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to in the description and thus render certain the tract of 
land intended. 


§ 451. “Northerly” means north.—The term “northerly” 
in a grant, where there is no object to direct the inclination 
of the line to the east or to the west, must be construed to 
mean north.?! 


§ 452. Deed referring to plan.—Where lines are laid 
down on a plan, and are referred to in a conveyance of land, 
the courses and distances on such plan are as much to be 
regarded as the true description of the land, as if they were 
expressly recited in the deed.22 The fact that the convey- 
ance refers to the lines in question make the boundaries of 
the tract certain. 


§ 453. Contents yield to certain boundaries.—Where 
definite and permanent boundaries are given, a deed must 
be considered to convey all the land within these bound- 
aries, notwithstanding the quantity is much greater than 
that mentioned.2? In this class of cases the rule also obtains 
that grants must be construed most strongly against the 
grantor.?4 


§ 454. Line center of highway.—The inference of law 
is, that the conveyance of land, adjacent to a highway, 
carries with it, as part of the grant, the fee to the center 
of the highway. If the highway is to be excluded it must 
appear in explicit terms in the grant.25 In other words, to 
exclude a part of the highway as conveyed, it must affirma- 
tively so appear. 


§ 455. Highway not mentioned in deed.—Where the 
south boundary of a tract of land was the same as the north 
line of the road, it was held that the party took the fee to 


21 Brandt ex rel. Walton v. 24 Sands v. Gambs, 106 Mich. 


Ogden, 1 Johns. (N. Y.) 156. 362, 64 N. W. 741. 
22 Davis v. Rainsford, 17 Mass. 25 Champlin vy. Pendleton, 13 
207. Conn. 23. 


23 Gilman v. Riopelle, 18 Mich. 
145. 
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the center of the road, though the highway was not men- 
tioned in the deed.2* This is the affirmance of the principle 
that a conveyance of a tract of land to a highway will auto- 
matically carry title to the center of the road. 


§ 456. Laying off given quantity —wWhere a given quan- 
tity of land is to be laid off on a given base, it must be 
included within four lines forming a square, as nearly as 
may be, unless that form be repugnant to the entry. This 
practical and valuable rule should not be overlooked as it 
not only demonstrates the form of the particular tract of 
land, but is an aid in computing the amount of land so 
conveyed.27 


§ 457. The calls of an entry.—If the calls of an entry 
do not fully describe the land, but furnish enough to enable 
the court to complete the location, by the application of 
certain principles, the court will so complete it. This is a 
valuable rule to follow. It is fully discussed in the case 
cited.28 


§ 458. May discard less important calls.—If a location 
has certain material calls, sufficient to support it and to 
describe the land, other calls less material, and less incom- 
patible with the essential calls of the entry, may be dis- 
carded. In other words the court uses the rule of common 
sense in construing the language used and the acts of man.?° 
On such principles the court will determine the meaning of 
the language used in the description. 


§ 459. Quantity a leading factor in determining bound- 
ary.—A call in a deed for metes and bounds, if clear, will 
prevail over a call for quantity; but where the boundaries 
are doubtful, quantity often becomes a controlling con- 
sideration.’° This is a matter of common sense which will 


26 Champlin v. Pendleton, 13 29 Massie v. Watts, 6 Cranch 


Conn. 23. (10 U. S.) 148, 3 L. ed. 181 
27 Massie v. Watts, 6 Cranch 30 Winans v. Cheney, 55 Cal. 
(10 U. 8S.) 148, 3 L. ed. 181. 567. 


28 Massie v. Watts, 6 Cranch 
(10 U. S.) 148, 3 L. ed. 181, 
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aid the court in its construction. In this case, the deed 
called for ‘‘one thousand fifty-six acres more or less” and 
made the western boundary “the summit of the ridge divid- 
ing the valley of Petaluma, from Sonoma valley.” There 
were two ridges between the two valleys. If the line be 
made the summit of the western ridge, it would carry one 
thousand seven hundred and thirty-seven and thirteen 
hundredths acres, about six hundred and eighty acres too 
much. If the eastern ridge be taken as the boundary the 
tract would contain one thousand sixty-seven and nineteen 
hundredths acres or about eleven acres more than the deed 
called for. The court decided that the more eastern ridge 
was intended. This would not only be the common sense 
of the matter but it would be doing equity as between 
grantor and grantee in the conveyance. 


§ 460. Adhere to quarter-line as more certain.—Where 
there is a mistake in the government survey of a fractional 
lot, so that either the line of a meandered stream or a 
quarter-section line, both of which are called for by the 
survey as constituting the boundary between two fractions, 
must be abandoned, the quarter-section line should be 
adhered to as the more certain call.?1 


§ 461. Private way a boundary.—Where land is bounded 
on a highway, it extends to the center of the way; but it is 
equally well settled in Maine, whatever the rule may be 
elsewhere, that where the land is bounded on a private 
way, it extends only to the side line of the way.32. That is 
on the theory that where the land is bounded on by a 
private way, such way and not the center line of such way 
should mark the boundaries. If the way in question were 
a public way very likely the court would construe the de- 
scription as intending the center line of such way.3 


31 Martin v. Carlin, 19. Wis. 454, 33 Brown v. Baraboo, 98 Wis. 
88 Am. Dec. 696. 273, TA N. W. 228. 

32 Winslow v. Reed, 89 Maine 
67, 85 Atl. 1017. 
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§ 462. Apportion excess on whole line.—Where, in a 
platted block, the lots are marked on the plat as having 
the same number of feet each, except one, the specific 
dimensions of which are also marked, and a survey shows 
that the whole block contains more front feet than are 
marked on the plat, the excess must be distributed between 
all the lots, and not given to that lot only which differed 
in its dimensions from the rest.?4 The same rule holds as 
to apportioning the deficiency along entire line.25 The 
court in the Magoon case said: “This court has repeatedly 
held, in effect, that where a piece of land is subdivided into 
lots, and a plat of the subdivision recorded, and the actual 
aggregate frontage of such lots is less than is called for in 
the plat, the deficiency must be divided among the several 
lots in proportion to their respective frontage as indicated 
by the plat.’’36 


§ 463. Center of street the boundary.—A grantee of a 
lot in a recorded plat, unless the terms of his deed or the 
plat exclude that construction, takes to the center of the 
adjoining public highway, subject to the public easement; 
and the fact that the description in his deed, after stating 
the number of his lot, gives its dimensions exclusive of the 
highway, does not affect such construction.37 


§ 464. Invalid plat——Where a deed conveys lots accord- 
ing to a recorded plat, the fact that the plat is invalid does 
not affect the deed.28 The fact under consideration in this 


34 Pereles v. Magoon, 78 Wis. 
27, 46 N. W. 1047, 23 Am. St. 389. 

35 Martz v. Williams, 67 Ill. 306; 
Moreland v. Page, 2 Iowa 139; 
Miller v. Topeka Land Co., 44 
Kans. 354, 24 Pac. 420; Jones v. 
Kimble, 19 Wis. 429; O’Brien v. 
McGrane, 27 Wis. 446; Westphal 
v. Schultz, 48 Wis. 75, 4 N. W. 
1386. 

36 Where only section and 
. quarter-section corner posts were 
established by the original gov- 
ernment survey of a quarter-sec- 
tion bordering on the north line of 


a town, the sixteenth corner posts 
must be determined, upon a re- 
survey, in the exact ratio to the 
excess or deficiency in the actual 
length of the quarter-line. West- 
phal v. Schultz, 48 Wis. 78, 4 N. 
W. 136. See also Moreland v. 
Page, 2 Iowa 139; Jones v. Kim- 
ble, 19 Wis. 429. 

37 Brown v. City of Baraboo, 98 
Wis. 278, 74 N. W. 223. 

38 Young v. Cosgrove, 83 Iowa 
682, 49 N. W. 1040; Borer v. 
Lange, 44 Minn. 281, 46 N. W. 
358. 
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case was not the validity of the plat but the description in 
the instrument and the meaning thereof. 


§ 465. Adjoining property may be consulted——Where a 
description by metes and bounds is supplemented by a 
reference to a particular lot or subdivision of land to indi- 
cate the tract intended to be conveyed, the former, though 
to be preferred, by ordinary rules of construction, as the 
more certain expression of the intention of the grantor, 
will not, however, necessarily be controlling, if under all 
the circumstances, the land intended to be conveyed more 
clearly appears by the latter description. ‘‘Where there is 
doubt or uncertainty arising from the terms of the descrip- 
tion in a deed, or in the application thereof to the subject- 
matter, the court may place itself in the position of the 
grantee, and read it in the light of the circumstances under 
which it was executed, and may consider the condition of 
the property, state of the title, boundaries, or other mate- 
rial matters in aid of its interpretation.” %° 


§ 466. Monuments control over quantity.—A definite 
description in a deed naming the point of beginning, the 
monuments, and courses and distances, followed by a state- 
ment as to the number of acres conveyed, passes only the 
quantity of land included in the specified boundary, though 
that is less than the number of acres stated.4° This is so, 
largely, because of the monuments at the corners of the 
tract. The fact of permanent monuments is controlling. 


§ 467. Government plan and quantity aid construction. 
—The fact that the patent described the land as “the N. E. 
1/4 of S. E. 1/4 of Sec. 8” instead of as Lot 4, does not 
exclude from the grant any of the land that would properly 
be in Lot 4, where it appears by the government plan that 
it was intended to pass Lot 4, which was marked as con- 


39 Cannon vy. Emmans, 44 Minn. 40 Silver Creek Cement Co. v. . 
294, 46 N. W. 356. Union Lime & Cement Co., 138 
Ind. 297, 35 N.VEs 125,87 Nees, 

(OG 
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taining the same number of acres as were granted by the 
patent.t! Fig. 101. The court held the description carried 
the point between the lake and the quarter-line. Evidently 


Sec] 9 


Section Line 


Fig. 101 


Lot 4 of section 8 covered the 39.56 acres allegedly as 
shown on the map, Fig. 101. In that event such description 
would carry the full acreage contained in Lot 4.42 


has Smee vy. Wilmott, 79 Wis. 42 Error in describing land in 
, 47 N. W. 1054. patent as the north-east quarter 
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§ 468. Corners as actually established to govern.—In 
construing a deed describing land by the government sur- 
vey, the court must ascertain the corners of the survey as 
actually established, and not as they ought to have been 
established ; but the presumption that the deed was intended 
to convey according to the established corners, may be re- 
butted by evidence that the parties were mistaken as to 
the location of the government line, and intended to convey 
a different tract.* 


§ 469. Government patent part of description —The 
reference in a deed of conveyance of real estate to the gov- 
ernment patent, in the description of the property conveyed, 
makes the description and reference to the United States 
survey a part of the deed.*4 


§ 470. Variance in measurement—Presumed in whole 
line.—Variance in distances in recent measurement from 
former surveyed line, it is presumed, arose from an imper- 
fect measurement of the whole line, and not from any 
particular part.4® “On a line of the same survey, and be- 
tween remote corners, the whole length of which is found 
to be variant from the length called for, it is not to be pre- 
sumed that the variance was caused from a defective survey 
in any part, but it must be presumed, in the absence of cir- 
cumstances showing the contrary, that it arose from im- 


of the south-east quarter of sec- 
tion 8, instead of as Lot 4, does 
not exclude from the grant any of 
the land that would properly be 
in Lot 4, when it appears by the 
government plat that it was in- 
tended to pass Lot 4, which was 
marked as containing the same 
number of acres as were granted 
by the patent, and this is true 
even though the north-east quar- 
ter of the south-east quarter was 
fractional and Lot 4 contained a 
small piece of land north of the 
quarter-section line. The fact that 
the government plat described the 


particular land as 89.56 acres and 
actually drew the exterior lines 
as shown in Fig. 101 is very con- 
vincing. Sheppard v. Willmott, 
79 Wis. 15, 47 N. W. 1054. 

43 Presumption that the deed 
was intended to convey according 
to the established corners may be 
rebutted by parol evidence to 
explain the instrument and to 
show the intention of the parties. 
Squire v. Greer, 2 Wash. 209, 26 
Bac. 232. 

44 Miller v. Topeka Land Co., 
44 Kans. 354, 24 Pac. 420. 

45 Miller vy. Topeka Land Co., 44 
Kans. 354, 24 Pae. 420. 
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perfect measurement of the whole line; and such variance 
must be distributed between the several subdivisions of the 
line, in proportion to their respective lengths.’’4® Hence in 
locating points along the recent or new line such principle 
will be taken into consideration and such points will be 
located on the new line so as to bring them into harmony 
with the former location. This is usually referred to as a 
proportional measurement of the entire new line. 


§ 471. Extrinsic evidence to explain calls.—Extrinsic 
evidence is always admissible to explain the calls of a deed 
for the purpose of applying them to the subject-matter, and 
thus to give effect to the deed.47 By ‘extrinsic’ evidence 
is meant, evidence outside of the old line so.as to bring the 
new line into harmony with the old line. 


§ 472. Referring to other instrument.—An exception in 
a deed which reads, “except the dower. of fifty acres, as 
fully described in the deed given the.C. B. Co.” is not void, 
though the boundaries of the excepted land are not defined 
in any way, as reference may be had .to the deed to the 
C. B. Co. to ascertain them.*8 The reference referred. to 
herein is for the purpose of determining the “fact of and 
boundary” of the dower of fifty acres therein. 


§ 473. Evident intention governs.—There were two in- 
consistent descriptions in a deed. The court held the first 
one to be the true description for the following reasons: 
1. Because of the fact that it was evidently the intention 
of the court (below) to find and adjudge that the plaintiff 
was the owner of one hundred and fifty acres of land and 
to quiet title thereto. 2. Because the first description 
covers one hundred and fifty acres of land, and the second 
description not the one-half of that quantity. 38. Because 
the first description is certain and reliable, while the second 


46 Miller v. Topeka Land Co., 48 McAfee y. Arline, 83 Ga. 645, 
44 Kans. 354, 24 Pac. 420. 10. S. BE. 441. 

47 Thompson vy. Southern Cali- 
fornia Motor Road Co., 82 Cal. 
497, 23 Pac. 180. 
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one is open to mistake. These are three sound reasons set 
out by the court for its determination in the premises.*® 


§ 474. Length of outer line controlling factor—A deed 
described the land conveyed as “Commencing on the S. 
road at the N. E. corner of the land owned by S, running 
south to the S. E. corner of said S’s land, two acres; from 
thence easterly and parallel with said S. road two acres; 
thence running northerly two acres, until it strikes said 
road; and thence westerly along said road, two acres, to 
beginning, containing four acres of land, neither more nor 
less.” Held that as the description by quantity so clearly 
shows the intention to limit the grant to four acres in 
rectangular form, and as the length of the west line is 
given, the intention must control distances.5° Note—In 
above case the S land held practically a monument. 


§ 475. No other land owned helps out.—The fact that 
the deed described the land in controversy as being “a lot 
ninety by four hundred and fifty feet on the northwesterly 
corner” of a specified street, in a specified city, county and 
state, does not render it void for uncertainty where the 
evidence showed that the grantor owned a lot of land at 
that corner ninety feet by four hundred and fifty feet and 
owned no other land in that neighborhood. The court 
properly received evidence that grantor, at the time of 
executing the deed in question referred to in the quotation, 
owned a piece of land at the location referred to of the 
dimensions set out in the said deed, and that he owned no 
other land at the corner referred to.54 


§ 476. Can surveyor locate?—If the description in a 
deed is such that a surveyor, by applying the rules of 


49 Parol evidence of the former to convey a certain quantity of 
location of the stakes is admis- land, that intention is decisive and 


sible in ejectment by the plaintiff controlling.” Rioux v. Cormier, 
against the defendants in an ac- 75 Wis. 566, 44 N. W. 654. 

tion to quiet title. Caspar v. Jami- 51 Burton v. Mullenary, 147 Cal. 
son, 120 Ind. 58, 21 N. E. 748. 259, 81 Pac. 544. 


50 “Where it is clear from the 
description that the intention was 
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surveying, can locate the same, such description is sufficient 
and the deed will be sustained, otherwise it will be void.>2 


§ 477. Inquiry based on landmarks.—Where a deed con- 
tained a wrong description but the land can be precisely 
identified by inquiry based on the landmarks referred to, ~ 
the title held by the grantor is not merely equitable but 
legal, and may be encumbered as such. 

If the “landmarks” given in the description are such as 
to locate the tract of land it is sufficient. Thus where the 
land that had been conveyed under an incorrect description 
was afterwards mortgaged by the grantee under the same 
description to different persons at different times and one 
of the later mortgagees had the description corrected by 
decree, and foreclosed and the land was sold to a stranger, 
it was held that the latter was bound by what the records 
disclosed as to the title under which he purchased, and 
could not defend, on the ground of being a bona fide pur- 
chaser, against a bill filed by a prior mortgagee to correct 
the designation in his mortgage also. In the opinion in 
the case cited the court said: ‘In view of such facts there 
could be no doubt that as between the parties the court 
would be justified in correcting the description as prayed.’’53 


§ 478. Meanings of technical terms help.—A description 
of a tract as commencing at a given spot, “running thence 
one point east of south,” ‘“‘thence one point west of north,” 
is sufficiently accurate to be identified, since it appears that 
a “point” is a division of a mariner’s compass equal to 
eleven degrees and fifteen minutes.5>4 Hence the court in 
an action which involved the meaning of certain words and 
expressions, could admit evidence of the meaning of certain 
words and phrases therein. 


- 52 Hoodless v. Jernigan, 46 Fla. Whitford, 47 Mich. 288, 11 N. W. 
213, 35 So. 656. 159. 

53 Dwight v. Tyler, 49 Mich. 4 Hayden v. Brown, 33 Ore. 
614, 14 N. W. 567. See also Slater 221, 53 Pac. 490. 
We Breese, 36 Mich. 77; Crooks v. 
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§ 479. Rejecting part of description—Whereby omit- 
ting one part of a false or impossible description in a deed, 
a perfect description remains, the false part should be 
rejected, and the instrument upheld.5> And this appears 
to be universal. 


§ 480. General description aided by evidence aliunde.— 
A general description of land in a deed conveying the same, 
or in any other instrument conveying an estate, in land, 
which points out the subject thereof with reasonable cer- 
tainty, is sufficient as to such description though evidence 
aliunde the instrument may be necessary to determine 
definitely the particular description of land.5* This situa- 
tion is not uncommon. Courts frequently receive evidence 
aliunde the instrument to clear up an apparent incon- 
sistency. — 


§ 481. Acts of parties may determine tract.—C owned 
north half of west half of southwest quarter of section 30, 
containing forty-four acres, and owned no other land in that 
section. The land was improved and nearly all. fenced. C 
_ sold to W and put him in possession of the tract and de- 
scribed it as, “North part of west half of the southwest 
quarter of Section 30, containing forty-four acres more or 
less.” Held the deed will be sufficient to convey the land. 
It is evident that the court placed a considerable stress on 
the fact that C sold to W and put him in possession of the 
particular tract and described it as shown above. The 
situation was as follows: 1. C owned 44 acres in that 
section. (“30’’) properly described; 2. He owned no other 
land; 3. The land was improved and nearly all fenced; 4. C 
put W, the purchaser of that 44 acres in possession of that 
particular tract of land. The court properly ruled that the 
deed should be reformed so as to describe the land 
properly.57 


55 Hayden v. Brown, 33 Ore. 57 Walker v. David, 68 Ark. 544, 
221, 58: Pac: 490. 60 S. W. 418. 

56 Gates v. Paul, 117: Wis. 170, 
94 N. W. 55. 
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§ 482. Plat governs as to description.—Where a deed in 
describing property refers to a map or plat as marking the 
natural boundaries of such property, such plat should be 
considered as giving the true description, as much as though 
it was marked down on the deed. This ruling followed the 
established practice and properly so. The particular map 
being referred to in the description made such map a-part 
of the boundary of the land intended to have been con- 
veyed.®8 


§ 483. Inconsistent calls.—The description: in a: deed 
was, “Commencing at a point on Jackson St., the same being 
one hundred feet from the corner of Jackson and Fifth Sts. ; 
thence along said Jackson St. southward fifty feet; thence 
at right angles eastward one hundred and nineteen feet; 
thence northward fifty feet at right angles; thence one 
hundred and nineteen feet at right angles west toward 
place of beginning; the same being the south 1/3 of lots 6 
and 7, in Block 16, of the Town of St. Paul proper.’ On 
the plat the frontage of the lots on Jackson Street appeared 
to be one hundred and fifty feet, but was in faet only one 
hundred forty-five and one-half feet, so that the south 1/3 
of the lots would commence ninety-seven feet from the 
corner of Jackson and Fifth Sts. Held that the south 1/3 
of the lots passed.5® In other words, the court rejected 
that part of the description designated by courses and 
distances. 


§ 484... Description by lots rejected.—A testator devised 
to his widow “the house where, we now live, with the 
grounds connected therewith, being Lots 1, 2, and 3, and 
2/3 of Lot. 4 in block 225, situated at the junction of 8th 
and Helen Streets, in the City of Minneapolis.” The lots 
mentioned were not situated at the junction of 8th and 
Helen Streets, but at the junction of 8th and, Minnetonka 
Streets. These lots would take only a part of the house, 

58 Slauson v. Goodrich Transp. 59 Colter v. Mann, 18 Minn. 96; 


Co., 99 Wis. 20, 74 N. W. 574, 40 Butler v. First Presb. Church, 27 
L. R. A. 825. Wis. 355, 7 N. W. 363. 
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which was situated on Lots 4 and 5, at the junction of 8th 
and Helen Streets. The testator did not own Lot 1, and 
had conveyed (subject to a condition of forfeiture as 
claimed) the 1/3 of Lot 2 next Lot 1, but did own Lots 3, 
4 and 5, and the 2/3 of Lot 2 next Lot 1. Held that the 
description by the numbers of the lots was a mistake and 
must be rejected.® 


§ 485. Invalid plat referred to.—Where, in a description 
in a deed, a plat is referred to, it may be used to identify 
the land referred to, though it does not conform to the 
statutes.®1 It will be noted that the court permitted the 
use of the plat in order to identify the particular tract of 
land. In no other way could the land be identified. This 
is a use of extrinsic evidence to clear up a latent ambiguity. 


§ 486. Quantity supports call taken.—A deed described 
the property conveyed as the “north 1/2 of the southwest 
quarter the southwest quarter of Section 6.” Held that it 
should be construed to convey the north 1/2 of southwest 
quarter of southwest quarter of section 6, especially as the 
call for quantity supported this construction.® 


§ 487. Construed most strongly against grantor.—The 
description in the deed under which plaintiff claimed covered 
over two pages, describing the property by numbers of lots, 
blocks and government subdivision and was followed by 
the clause, “Also together with all other lands that may 
not have been heretofore described belonging to said South 
Park Co.” Held that all of the property owned by plaintiff’s 
grantor, at the time of such conveyance, would pass under 


clause quoted, though not included in the particular de- 
scription. ® 


60 Butler v. First ste Church, 62 Burnett v. MeCluey, 78 Mo. 
27 Minn. 355, 7 N. W. 676. 

61 Reed y. ee os Minn. 63 Clifton Heights Land Co. v. 
306, 9 N. W. 858; Sanborn v. Randell, 82 Iowa 89, 47 N. W. 905. 
Mueller, 38 Minn. 27, 35 N. W. 

666. 
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§ 488. Parties presumed to make valid deed.—Some 
effect will, if possible, be given to a deed, for it will not be 
presumed that the parties meant it to be a nullity.*+ So if 
the court can say by reading from the four corners of the 
deed what the legal effect is, it will be given that effect. 
This is of course perfectly within the power of the court in 
construing the instrument in question. 


§ 489. Particular words control general.—Words of par- 
ticular description will control more general terms of de- 
scription. Two deeds by the same grantor described the 
land intended to be conveyed as follows: 1. “A part of 
fractional section No. 19, being the half of the west half 
of the northwest quarter of section No. 29, in township 
No. 7 south, of range 14 west, containing forty acres.” 2. 
“A certain tract of land in the county of Posey, lying on the 
_ Wabash river, with numbers as follows: the half of a frac- 
tion No. 29, it’s the west half of the fraction, containing 
five acres, in township 7 south, of range No. 14 west.” Held 
that as to the first conveyance the words, ‘“‘a part of frac- 
tional section No. 19,” being rejected, as contradicting the 
more particular description which follows, it was good to 
pass an undivided half of the west half of the northwest 
quarter. Held, also, that as to the second deed, the descrip- 
tion was unintelligible and no effect could be given to it 
without evidence aliunde.® 


§ 490. Granting clause must prevail against grantor.— 
M being absolute owner of certain land, conveyed it by 
deed which declares in the granting clause that he, “re- 
leases, quit-claims, and conveys to (plaintiff) and its suc- 
cessors and assigns, all his claim, right, title, and interest 
of every name and nature, legal or equitable in and to” said 
land. A subsequent clause declares that “the interest and 
title intended to be conveyed by this deed is only that 
acquired by M by virtue of a certain deed previously 
executed to him,” and which (it is here assumed) conveyed 


64 Gano v. Aldridge, 27 Ind. 294. 65 Gano v. Aldridge, 27 Ind. 294. 
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to him only an undivided half of the land. Held that the 
two clauses are inconsistent; that the granting clause must 
prevail; and that M’s whole interest in the land passed by 
the deed.** In the course of the opinion in the above case, 
the court suggests that in cases of the kind harsh rules of 
construction must be resorted to and they must operate 
most strongly against the grantor. The court also suggests 
the following rules, as determining its ruling: 1. A deed 
will always be construed most strongly against the grantor ; 
2. Of two contradictory clauses in a deed, the first will 
prevail over the later, quoting a familiar old maxim, “The 
first deed and the last will.” 


§ 491. Plat part of description in deed prevails.—It is 
well settled that where a plat is referred to in a deed, as a 
part of the description of the land conveyed, such plat 
becomes an essential part of the description; and that 
courses and distances, quantities and measurements are 
controlled by natural or fixed landmarks.®7 


§ 492. “Along or upon a road.”—A conveyance of land 
generally bounded as “along or upon a road,” will-carry the 
fee to the center of the road.®8 In other words, the court. 


66 In Green Bay & M. Canal Co. 
v. Hewitt, 55 Wis. 96, 12 N. W. 
382, 42 Am. Rep. 701, the court 
say: “The rule has been invoked 
that deeds and contracts should 
be construed in accordance with 
the intention of the parties to 
them. But that is subject to this 
other rule, that if the instrument 
is free of ambiguity, such inten- 
tion must be ascertained from the 
language of the instrument itself. 
In such cases, as was tersely said 
by Lord Denman in Rickman v. 
Carstairs, 5 B. & Ad. 651, (663,) 
‘the question is, not what was the 
intention of the parties, but what 
is the meaning of the words they 
have used.’ ” 

67In Shufeldt v. Spaulding, 37 
Wis. 662, the court say: “The con- 
veyance by the territory of Wis- 


consin to Daniel Cottrell (through 
which the defendants claim title 
to the land in controversy) was 
of the northeast fractional quar- 
ter of section 29, according to the 
official government plat. All of 
the land in the north half of the 
fractional section is, by the gov- 
ernment plat, located in the north- 
east quarter thereof. Cottrell, 
buying the land with reference to 
the plat, had the right to believe 
that the lake was his western 
boundary throughout the entire 
length of that boundary.” 
68 “The vendor of a lot carved 
out of a larger plat owned by him 
can impose no servitude upon the 
lot so sold in favor of the portion 
retained by him, in derrogation of 
his grant, without an express 
reservation in the grant.” Haber- 
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will construe this instrument to carry title to the center of 
the road. 

“Along the easterly line of street,” in a deed, nothing 
appearing in the deed to modify, carries title only to the 
east side of the street.6® Here the land was limited by the 
“easterly line of street.” 

“To said (named) highway; then by said highway * * *” 
carries line to the center of the highway, unless limited in 
other parts of the deed.7° 


As “beginning on the side of the new road * * * and run- 
ning (course given) by said road * * * to a stake,” 
and ‘thence (course given) to the place of beginning,” 
carries the fee to the center of the road.71 


“Beginning at an angle in the stone wall, * * *.” A 
conveyange of land, “beginning at an angle in the stone wall, 
on the easterly side of the aforesaid road”; thence running 
around the rear of the lot granted “‘to a stake and stones 
at the aforesaid road, thence northerly on the line of said 
road to the first mentioned bound,” excludes the road.7? 

In the above case the court laid particular stress on the 
fact that line came back “to a stake and stone at the afore- 
said road,” and then followed the line of the road to the 
point of beginning, and, in effect, made the side of the road 
a monument, clearly showing an intention to exclude the 
road. 


§ 493. Construction of description under California stat- 
utes.—Section 2077, of the Code of Civil Procedure, Cali- 
fornia, provides: “The following are the rules for con- 
struing the descriptive part of a conveyance of real prop- 
erty, where the construction is doubtful and there are no 
other sufficient circumstances to determine it: 


man y. Baker, 128 N. Y. 258, 28 70 Oxton v. Groves, 68 Maine 

N. E. 370, quotation from 138 L. 371, 28 Am. Rep. 75. 

R. A. 611. See also Burr vy. Mills, 71 Low v. Tibbetts, 72 Maine 92, 

21 Wend. (N. Y.) 290; Stout v. 39 Am. Rep. 303. 

McDougal, 30 N. Y. S. 912. 72 Smith v. Slocomb, 9 Gray (75 
69 Severy v. Central Pac. R:'Co., Mass.) 86, 69 Am. Dec. 274. 

51 Cal. 194. 
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“a. Where there are certain definite and ascertained 
particulars in the description, the addition of others which 
are indefinite, unknown or false, does not frustrate the 
conveyance, but it is to be construed by the first mentioned 
particulars. 


“b. Where permanent or ascertained boundaries or 
monuments are inconsistent with the measurements, either 
of lines, angles, or surface, the boundaries or monuments 

are paramount. 


6c 


ec. Between different measurements which are incon- 
sistent with each other, that of angles is paramount to that 
of surfaces, and that of lines paramount to both. 


“qd. Where a road or stream of water not navigable, is 
the boundary, the rights of the grantor to the middle of 
the road or the thread of the stream are included in the 
conveyance, except where the road or thread of the stream 
is held under another title. 


‘““e. Where tide-water is the boundary the rights of the 
grantor to ordinary high-water mark are included in the 
conveyance. When a navigable lake, where there is no 
tide, is the boundary, the rights of the grantor to low- 
water mark are included in the conveyance. 


“f. Where the description refers to a map, and that 
reference is inconsistent with other particulars, it controls 
them, if it appears, that parties acted with reference to 
the map; otherwise the map is subordinate to other definite 
and ascertained particulars.”73 


§ 494. Course and distance may be rejected as erroneous. 
—The Minnesota court74 has said: “In a deed of convey- 
ance, the boundary lines of the granted premises designated 
by courses and distances, starting from a definite place of 


73 Deering’s Cal. Civil Code but that the terminus of the last 


1931, § 2077. 

74 “Tt will be seen,” say the 
court in Owings v. Freeman, 48 
Minn. 483, 51 N. W. 476, “that the 
courses and distances given do not 
return to the place of beginning, 


course is some distance southerly 
from the place of beginning,” and 
to complete the inclosure of the 
tract of land it is intended to 
terminate at “the place of begin- 
ning.” 
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beginning, disclosed no errors or inconsistencies until the 
last line was reached, which was to run to the place of 
beginning, but the given course and distance would not 
- bring it to the point, nor complete the inclosure of any 
land.” Held “that the course and distance of the last line 
should be rejected as erroneous and effect be given to the 
more certain designation, thence to the place of beginning.” 


§ 495. Which bank of slough meant—Surrounding cir- 
cumstances.—A mill site was described in a course as 
“Commencing at a point 50 links east of the bank of the 
slough, * * *.” There were no objects which would 
satisfy the remainder of the description whether such 
starting point were taken to be 50 links east of the east 
bank or east of the west bank of the slough, but, under 
the circumstances, the latter construction was held to be 
the correct one. A deed of a mill site gave the right to 
build and maintain dams on the grantor’s land not included 
in the conveyance, “hereby intending to convey all the 
water power where the old Whitney saw-mill was located, 
Dae ore,” At the time of the conveyance the grantor 
owned another waterpower and mill higher up the same 
stream. Held that such deed conveyed the right to all 
the waterpower which could be created and utilized where 
the Whitney mill was located, without injury to the upper 
mill property, and was not restricted to the water power 
as it had therefore been utilized at the Whitney mill; 
and as incident to such right, the location of a guard-lock 
or dam on the lands not conveyed might be altered, if neces- 
sary, provided such alteration did not injuriously affect 
the upper mill property.” 


§ 496. Lines actually run and marked on the ground con- 
trol.—The Nebraska court,7® lays down the rule, “The in- 
tention of the proprietor of a town site, as to the streets 
and lots therein is indicated by the monuments he has 


75 Mack vy. Bensley, 63 Wis. 80, 76 Holst v. Streitz, 16 Nebr. 249, 
23 N. W. 97. 20 N. W. 307. 
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caused to be placed at the corners of the lots, and by his 
conveyance of the streets to the public, and, in case of 
variance between the plat and survey the lines actually 
run and marked on the ground will control.” 

In the absence of fraud or collusion, a purchaser of lots 
lawfully platted and belonging to the proprietor need not 
look beyond the actual survey on the ground to see whether 
or not the entire survey and plat accurately cover the entire 
tract intended to be laid out. The lines actually run on 
the ground must control, and as to a purchaser are con- 
clusive.?7 

The Indiana court?’ said: ‘The lines actually run on 
the ground are conclusive and must control. Such lines 
can not be assailed where they can be established by orig- 
inal monuments. See other authorities.7? “If a corner 
stake referred to in the original deeds of the land could be 
found, or the place where it stood established, it would 
control, as against distances marked on the plat.’’8° 


§ 497. Call for one-half of creek or down center of creek. 
—In the conveyance of land on'a creek a call for ‘‘one-half 
of the creek,” or for a line “down the center of the creek,” 
with “its meanders,” carries title to the middle of the main 
branch of the stream. Where such stream is divided by an 
island into approximately two equal branches, parol evi- 
dence will be received to establish the main branch.®! Fig. 
102. In this case the court laid stress on the more abrupt 


7T O’Farrel v. Harney, 51 Cal. 


125; McClintock v. Rogers, 11 Ill. 
279: Bauer vy. Gottmanhausen, 65 
Ill. 499; Evansville v. Page, 23 
Ind. 525; Diehl v. Zanger, 89 Mich. 
601; Burnett v. Burriss, 89 Tex. 
501; Marsh vy. Mitchell, 25 Wis. 
706; Fleischfresser y. Schmidt, 41 
Wis. 228; Lampe v SD 45 
Wis. 28, 49 Wis. 601, 6 N. W. 311. 

78 Rvansville v. Page, 28 Ind. 
525. 

79 O’Farrel v. Harney, 51 Cal. 
125; McClintock v. Rogers, VRER Ie 


279; Bauer v. Gottmanhausen, 65 
Ill. 499; Diehl v. Zanger, 89 Mich. 
601; Marsh v. Mitchell, 25 Wis. 
706; Fleischfresser v. Schmidt, 41 
Wis. 223; Lampe v. Kennedy, 45 
Wis. 28. 

SO Lampe v. Kennedy, 49 Wis. 
601, 6 N. W. 311. 

81 Quoting from the case of 
Branham y. Bledsoe Creek Tpk. 
Co., 1 Lea (69 Tenn.) 704, 27 Am. 
Rep. 789, we find: “The grant of 
land by the State, bounded by, on, 
or along a stream not navigable, 
carries title to the center or 
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turning of one of the branches nearly at right angles with 
the end of the island, as an aid in establishing the “main 
branch.” The court will also receive evidence of the soil, 
timber and other natural features in determining this point. 


Defendant 


Creek ~~ 


Plaintiff 


Fig. 102 


Islands are formed in the Mississippi River by accretions 
produced by the deposit at a particular place of the soil 
and sand constantly floating in it and by the river cutting 
a new channel through the mainland on one or the other of 
the shores. Such evidence held to show an island was not 
formed by accretion but was once a part of the mainland of 
Kentucky.®? Referring to Fig. 102, it was held that the 
dotted line, AB, was the boundary. 


§ 498. Evidence of natural features to establish bound- 
ary line.—Wolf Island, in the Mississippi River, about 


thread of the stream and to an 149; Luce v. Carley, 24 Wend. (N. 
island lying next to that bank Y.) 451, 35 Am. Dec. 637. 

between it and the middle line,” 82 Missouri v. Kentucky, 11 
citing Lunt v. Holland, 14 Mass. Wall. (78 U.S.) 395, 20 L. ed. 116. 
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‘twenty miles below the mouth of the Ohio, is part of the 
State of Kentucky, and not part of the State of Missouri. 
This fact settled by the testimony of witnesses as to which 
state exercised jurisdiction; as to where the middle of the 
main channel of the river had been, when the boundary 
between the states was fixed; by the character of the 
soil and trees of the island, as compared with the soil and 
trees of the respective states; and by the natural changes 
produced in the course of the current by the physics and 
by hydraulics of the river since the time mentioned as gen- 
erally and specifically shown. The author commends the° 
way in which the court received evidence to identify the 
ownership of certain lands on the Kentucky side of the 
river in question. Note the soil, jurisdiction exercised for 
many years, and vegetation grown on land.8? Referring 


Missouri 


Pig.* 163 


to Fig. 108, the letter A represents the ‘‘made land” or 
the accretion to the shore; the letter B refers to the lands 
washed away by slow and imperceptible action of the water. 
It was held that the dotted line CD would be the boundary 
line between the States of Kentucky and Missouri. There is 
another particle of evidence which the court considered 
and which was of great weight in a determination of the 
question. That related to the fact that the island was 
four feet above the Missouri shore and practically of the 


83 Missouri v. Kentucky, 11 
Wall. (78 U.S.) 395, 20 L. ed. 116. 
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same height as the Kentucky shore. The author recom- 
mends a careful reading of the case, Missouri v. Kentucky, 
dA Wall? ¢78-U.5S.) 395, 20’ Led. 116: 


§ 499. East half of tract, containing fifty acres —Where 
the description in a deed transferring a portion of a tract 
of land having an irregular southern boundary was the 
“east half of the east half of the northwest quarter, and 
the east half of the east half of the southwest fractional 
quarter, all in section 36, containing fifty acres of land, 
being the east half of the one hundred acres, * * *” 
held, that the deed conveyed one-half of the quantity of 
the land, and not the land lying east of a line drawn through 
the middle of the tract. The court said: “It is a rule of 
law that a deed must be so construed, if possible, that no 
part shall be rejected. It is also a rule of construction 
that if the description in the deed be general, followed by 
one that is particular, the latter limits and defines the terms 
of the grant.’’84 In this case, the court says: “A convey- 
ance containing a description of the ‘east half’ or ‘west 
half’ of a parcel of land, which purported to be according 
to the United States survey, would be definite, and exclude 
the idea of two equal quantities, but would convey the idea 
and intention of fixing the dividing line in accordance with 
the act of Congress.” Hence it would likely be held, that 
if a tract of land were bounded by metes and bounds and 
then ended up by using the expression “according to the 
United States government survey,” that the distances 
must be proportioned according to the original survey. But 
if, “according to the United States government survey,” 
or similar words were omitted from the description then 
the surveyor would be justified in believing the description 
to mean the actual measurement at the time such descrip- 
tion was written. This is important for the surveyor and 
the courts to remember. In a Michigan case,®%* the court 


84 Jones v. Pashby, 62 Mich. 85 Hartford Iron Min. Co. v. 
614, 29 N. W. 874. Cambra Min. Co., 80 Mich. 491, 
45 N. W. 351. 
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had a similar proposition up for consideration and held 
that “east half’ and “west half” of a certain tract meant 
the one-half of the quantity of land. Fig. 104. Referring 


29.97 


Line 


Dee 
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to Fig. 104, it will be seen that the west line of the tract 
is the west line of section 36; that the east line of the 
tract is the 1/16th section line. The entire tract was a 
government lot. Plaintiff owned a lease of “east half” 
and defendant of “west half’ of Lot. 5. Question, Where 
is the proper boundary line? It is not specified to be “ac- 
cording to government survey.” If the line be run as at CD, 
the line will run at a point equidistant between the east 
and west boundaries of the tract. If run as at AB, it 
would divide the tract into two equal areas. Held that AB 
was the division line. 


§ 500. <A fractional part of government subdivision 
usually means that fractional part of the widths of that 
subdivision.—“A deed must be so construed, if possible, 
that no part shall be rejyected; and if the description be 
general, followed by a particular one, the latter limits and 
defines the terms of the grant.’’’* While a fractional part 
of a government subdivision usually means that fractional 
part of the width thereof, it may mean that part of the 
area. The context of the description or surrounding cir- 
cumstances may change this meaning. In the case just 
quoted from, the description under consideration by the 
court was: ‘The east half of the east half of the northwest 
quarter, and the east half of the east half of the southwest 
fractional quarter, all in Section 36 containing fifty acres 
of land, being the east half of one hundred acres.” It was 
held that this description carried the east half of the 
entire tract in area and not the east half of the width 
of the entire tract. The last part of the description, “being 
the east half of one hundred acres,” evidently was given 
great weight by the court in arriving at its decision. Re- 


to be in harmony with the United 
States survey of subdivisions. 
That division is not one of equal 


86 Ordinarily when the tract to 
be divided is to be divided “accord- 


ing to government survey” and 
there are no controlling state- 
ments to indicate otherwise the 
division is not to divide in two 
equal parts but to divide in a way 


acreage but is “according to gov- 
ernment survey.” Jones v. Pash- 
by, 62 Mich. 614, 29 N. W. 3874. 
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ferring to Fig. 105, the line 1-2-3 would divide the tract 
into two equal widths but not in equal quantities. The 
line 4-5 would divide the tract into two equal quantities but 
not into two equal widths. The lines 1-2 and 6-7 would 


14 


Section 


| 
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divide the two quarter-quarters so that it would give half 
of each quarter-quarter. The line 4-5 was held to be 
the division line between the parties. The court says, “A 
conveyance containing a description of the ‘East Half’ or 
“West Half” of a parcel of land, which purported to be 
according to the United States survey, would be definite, 
and exclude the idea of two equal quantities, but would con- 
vey the idea and intention of fixing the dividing line in 
accordance with the act of congress.” But the court held 
that this is not such a grant; that it was a mere matter of 
construction of a description and that the context was con- 
clusive as to the meaning.87 


§ 501. What distance to take.—In 1846, at the time of 
the original survey, and also at the time of the writing 
of the description hereinafter set out, the distance across 
the north side of a certain tract of land shown on Fig. 106, 
was two thousand nine hundred and four feet. At that 
time a tract of land was sold described as follows: Com- 
mencing at the northwest corner of section 3, of a certain 
township, thence running east along the town line to the 
first 1/16th corner; thence south along 1/16th line to the’ 
east and west quarter-line; thence west on quarter-line 
to the Mississippi River; thence up said river to the north 
line of said township; thence east along the township line 
to the place of beginning. A tract of twenty acres was 
later sold off of the north side of said described tract, 
“according to government survey.” This tract was not 
surveyed until 1918. At the latter date the river had 
washed away some sixty-eight:and seventy-six hundredths 
feet from the west end of the tract. In 1918, a surveyor 


87 “Where plaintiff and defend- 
ant acquired title to the east half 
and the west half, respectively, of 
a fractional quarter section of 
land, which, by the government 
survey, was divided by a line equi- 
distant from the east and west 
boundary lines of the subdivision, 
such line constituted the dividing 


line between their respective par- 
cels,” notwithstanding that by 
reason of the north boundary line 
of said quarter-section being a 
meandered line, so that there 
is more land in the east than in 
the west half. Edinger v. Woodke, 
127 Mich. 41, 86 N. W. 397. Ante, 
§ 499, 
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was called upon to part off the twenty acres. How should 
it be done? . 


Answer. At the time the land was originally described 
the distance across the north side thereof was two thous- 
and nine hundred and four feet. The river runs due north 
and south at the place indicated. The south line of the 
twenty acres should be run such distance south of the north 
line and parallel thereto as to part off the twenty acres, 
using the distance at the time of the formation of the 
description. If the description had been made in 1918, 
and nothing said therein about it being “according to gov- 
ernment survey,” the surveyor would take the present dis- 
tance across the north line as a basis for computation of the 
width, i. e., two thousand eight hundred and thirty five and 
twenty-four hundredths feet. Such width according to 
present distance would be three hundred and seven and 
twenty-six hundredths feet. According to the distance in 
1846, it would be three hundred feet. And generally if a 
tract of land is described by metes and bounds “according 
to government survey” the distances should be apportioned 
“according to government survey.” If described by metes 
and bounds, with no designation, ‘“‘according to government 
survey,” the surveyor should take the actual distance as 
of or to be determined at the time the description was 
made. That is the surveyor should consider conditions 
existing at that time. The parties will be deemed to have 
made such description with reference to the conditions 
existing at the time of the making thereof. Hence, when 
a surveyor has such a question propounded to him, he 
should read over and study the description carefully in 
all its bearings and then apply the same according to con- 
ditions existing at the time the description was formed. 
The words “according to government survey,” when they 
appear in a description, play an important part therein 
and should not be disregarded. The surveyor wili seek to 
find out the intention of the parties and the rule herein 
laid down will be an aid. The distances as of 1846 are 
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designated “government distance” for the reason the orig- 
inal survey was made just about the time the description 
was written. Such distances are taken to be the actual 
distance at that time and prior to the time when the river 
washed away a portion of the bank. Such “government 
distance” is taken for the reason it was the only evidence 
obtainable in 1918, of the actual distance in 1846. 


§ 502. Northwest corner of lot means corner of lot— 
Not corner of intersection of center of street.—Plaintiff 
claimed title to the following: Commencing at a point fifty 
feet east of the N W corner of Lot 1; thence east on the 
north line of such lot to a point 27 1/2 feet west of the 
northeast corner of Lot 1; thence south ninety feet; thence 
east to the east line of Lot 2; thence south to the southeast 
corner of Lot 2; thence west on the south line of Lot 2 to 
the east line of O’s land; thence north forty-five feet; 
thence west six feet; thence north to the place of beginning. 
The defendant claimed the following: Commencing at the 
northwest corner of Lot 1; thence south seventy-five feet 
along the west line of Lots 1 and 2; thence fifty feet east, 
parallel to the north line of Lot 2, to a point seventy-five 
feet south of the north line of Lot 1; thence north, parallel 
to the west line of Lots 1 and 2, seventy-five feet to a point 
on the north line of Lot 1; thence west along the north line 
of Lot 1, fifty feet, to the place of beginning. The court 
held that the “northwest corner of Lot 1,” referred to in 
both deeds, should be treated as located at the point of inter- 
section of the south and east lines of two streets, at the 
northwest corner of Lot 1, and not at the point of inter- 
section of the center lines of such streets. So held not- 
withstanding the fact that the court concedes that the 
defendant owns, subject to the public easement, the land 
covered by the streets to the center line thereof.88 To 
illustrate the claims by the respective parties, see Fig. 107. 


88 Wegge v. Mabler, 129 Wis. 
412, 109 N. W. 228, 116 Am. St. 
958. 
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The defendant claimed the proper line between himself and 
the plaintiff should be A-B. The plaintiff claimed the true 
line to be B-C. Held A-B was the true boundary line. The 
Supreme Court of Indiana has held that “the lot,” must 
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be understood to mean the land independently of the 
street.82 The court said in part: “The conveyances: in 
this case gave to the purchasers the legal title to 72 feet, 
bounded on the east by the east line of the lot, and west 

boundary line of the street, and extending back on to the 
lot 72 feet from that line. There was nothing in the con- 
veyance to authorize any different construction. This is 
the common and usual meaning of the words used, and 


89 Montgomery v. Hinds, 134 
Ind. 221, 33 N. EH. 1100. 
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there is nothing to indicate that the words were used in 
any other sense.” 


§ 503. Toa tree on bank of river; thence down river.— 
A survey called for a tree “on bank of river Monongahela, 
and thence down said river by the several courses and dis- 
tances, * * *” to beginning. The distance from the 
tree mentioned to the water was 14 perches, and the dia- 
gram showed the marks as being at some distance from 
the margin of the river. Held there being no evidence of 
a contrary intention, the river was the boundary.°° 


§ 504. Bounded by a navigable river.—A survey re- 
turned as “bounded by a navigable river” vests in the owner 
the right to the soil to ordinary low-water mark of the 
stream, subject to the public right of passage between 
ordinary high and low-water mark. Very likely this right 
to passage would be confined to the use of the river at high- 
water mark and not when the water has settled to low-water 
mark. “The line of a survey was by an oblique course 
‘to a post on the bank of the Ohio river:’ to ascertain the 
front of the riparian owner at the low-water line, the course 
from the post is to be run at right angles with that line, 
and not to continue in the oblique direction by which it 
reached the post.’ 


§ 505. Conflict of descriptions in deeds from same per- 
son.—It frequently happens that the same person has given 
two deeds, intended as a description of the same tract of 
land. Unless the second deed was given for the express 
purpose of correcting an erroneous description and so shows 
on its face the rule is: “In the event of a conflict of the 
descriptions in deeds from the same person, intended as 
the same tract of land, the description in the deed that 
was first executed controls and the boundaries must be 
run accordingly.” This is on the theory that the “first 
deed controls” and if the reference be to a will then and 


90 Grant v. White, 63 Pa. 271. 91 Wood v. Appal, 63 Pa. 210; 
ante, § 275, Fig. 66. 
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in that event, the “last will controls.” Hence the court in 
construing a deed in which there were inconsistent descrip- 
tions in two deeds, the earlier one should prevail, and if 
reference is to two wills, the later will would prevail.92 


§ 506. Tract bounded by river.—In case a line is 
described as running to a river and “thence up said river” 
or “down said river,” the line is to follow the turnings of 
the river and, if nonnavigable, must extend to the thread 
of the stream.®? This is not the universal rule.. There are 
some states which hold differently. For instance, Wiscon- 
sin, holds to the rule that a riparian owner in that state 
holds to the thread of the stream in both navigable and 
nonnavigable streams.%4 

Where land is bounded by a river or road the boundary 
line is in the center of the river or road, unless the descrip- 
tion clearly limits the line to the exterior border thereof.® 
The Wisconsin court said in a syllabus written by the 
‘judge: “Long acquiescence by sovereignties in a given sit- 
uation as regards the boundary line between them, is very 
strong evidence of the right of the matter, is conclusive 
between private parties, and may be of such length of dura- 
tion as to be likewise conclusive between sovereignties.’’9¢ 
A deed of land bounded by a mill pond which is a mere 
enlargement of the river passing through it passes title to 
the thread of the stream. A provision in a deed conveying a 
strip of land covering the west bank of the river, opposite 
a dam across it, and extending some distance both above 
and below the dam, that the grantee shall have 1500 inches 
of water, under a five-foot head does not rebut the presump- 
tion that the deed conveyed the land to the thread of the 
stream, it appearing that such quantity was more than one- 

92Flynn v. Sparks, 10 Ky. L. v. Bolen, 122 Mo. 479, 24 S. W. 


_W. 206. 142, 25 S. W. 982, 24 L. R. A. 507; 
Of Hea vy. Huger, 21 How (62 White’s Bank v. Nichols, 64 N. Y. 


MSH) o0Ds LO ln ed. 125. 65. as 
se peer v. Layland, 120 Wis. 96 Franzini v. Layland, 120 Wis. 
72, 97 N. W. 499. 72, 97 N. W. 499. 


95 Banks v. Ogden, 2 Wall. (69 
U. S.) 57, 17 L. ed. 818; Snoddy 
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half of the ordinary flow of the river, and the clause simply 
insuring to the grantee the use of that amount of water.®* 


§ 507. Can claim actual measurement only.—A tract of 
land is described as follows: Commencing on the section 
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97 Roberts v. Decker, 120 Wis. W. 280; Fox River Flour & P 
102, 97 N. W. 519. See also Law- Co. v. Kelley, 70 Wis. 287, 35 N. 
son v. Mowry, 52 Wis. 219,9 N. W. 744. < 
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line, 4.92 chains north of the southwest corner of section 
27-15-11 east; thence north along said section line 7.25 
chains; thence east 1.37 1/2 chains; thence south 7.25 
chains; thence west 1.37 1/2 chains to the place of be- 
ginning. There is a navigable lake lying north of the tract 
but no mention of the lake is made in the description, and, 
at the ordinary stage of water, does not touch the lake. 
In fact, the nearest approach of the lake, at low-water 
mark, to the tract, is 1.70 chains. At high-water mark, 
the lake just cuts across the northwest corner of the tract 
a few feet. The question is: Can the owner of the tract 
claim riparian rights? 

This problem is mostly a matter of construction. The 
words of the description are plain and unambiguous and 
indicate that the owner of the property can claim only the 
distance set forth in his description. If the wording of 
the description was, in part, “north 7.25 chains to lake,” 
it would indicate that the parties fixed the lake as the 
boundary, and such owner would, in that event, be entitled 
to follow the shore of the lake northerly as it receded or dried 
up. The annexed figure will give a general idea of the 
situation. Fig. 109.%8 


§ 508. Tract bounded on a private way.—The courts of 
the several states do not agree on the rule to be followed 
in such cases. The weight of authority is clearly to the 
effect that, unless the description clearly indicates a differ- 
ent construction, the court will hold the grant extends to the 
center of the private way. The Connecticut court takes the 
opposite view and holds that a tract of land designated by 
metes and bounds, describing one side as bounded ‘‘on Seery 
Place,’ which was simply a private way, the grantee took 
to the side of the way only.2® The Supreme Court of 
Massachusetts holds that the grant would carry to the 
center of the private way. In fact, that court makes no 
difference in construction of descriptions bounding on a 


98 Ante, § 287. 99 Seery v. City of Waterbury, 
82 Conn. 567, 18 Ann. Cas. 73. 
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private or public way.1. The courts of Maine agree with the 
Connecticut court.2 It would seem that the Connecticut 
holding has more weight in its favor than the Massa- 
chusetts. It might depend on surrounding circumstances. 
In fact the surrounding circumstances often point the way. 
The Connecticut court, in the case cited above, says: “There 
is no statute or judicial precedent which governs, nor any 
general custom of which we can take judicial notice. The 
question is one also not settled by the common law. It is 
therefore our duty to answer it by the choice of the rule 
which, in our judgment, is best calculated to do justice in 
cases of this character. This we have done. We adopt 
that rule which does not raise, in case of a boundary on a 
private way, the presumption which obtains in case of one 
on a highway.’? In our judgment, it is largely a question 
of intention of the parties. In finding that intention, of 
course, the court would consider all of the surrounding cir- 
cumstances. It would seem to the author that the Con- 
necticut rule is sustained by the better reasons. 


§ 509. Private grant interpreted favorable to grantee.— 
A private grant is to be interpreted favorable to the grantee 
and where the grantor in a private conveyance is the owner 
of the bed of a tidal stream, designated as a boundary of 
the land granted, the conveyance will be held to extend to 
the thread of the stream. And where a creek is made a 
boundary of the land conveyed, and the calls of conveyance 
ascend the creek, the line ascending the creek follows the 
thread of the stream, and the courses and distances must 


1 Fisher v. Smith, 9 Gray (85 
Mass.) 441; McKenzie v. Gleason, 
184 Mass. 452, 69 N. EB. 1076, 100 
Am. St. 566. As to whether or 
not the particular description car- 
ried to the center of a private way 
might depend on whether or no 
the conveyance of the particular 
property came from the owner of 
the private way. In the latter 
case it might be properly held 


that the owner of the private way 
intended by that fact to include 
in the conveyance an interest to 
the center of the private way. 

2 Ames v. Hilton, 70 Maine 36. 

3 Seery v. Waterbury, 82 Conn. 
567, 18 Ann. Cas. 78. 

4Freeman v. Bellegarde, 108 
See 179, 41 Pac. 289, 49 Am. St. 
76. 
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yield to the actual line of the creek.’ The reasons for this 
holding seem sound to the author and sustained by the 
greater weight of authorities. In Illinois, grants of land to 
a stream carry title to the thread of the stream unless 
restricted by the wording of the grant, and it is said,® that 
“Grants of land bounded on streams, carry the exclusive title 
of the grantee to the center of the stream, subject to the 
rights of navigation in the public.” But in case of a parcel 
bounded by a lake or pond, the grantee takes to low-water 
mark.’ This rule would depend largely on the holdings in 
the particular state. Some states hold that the grantee 
would take to the ‘“‘thread of the stream” or to the “center 
of the lake or pond.” The several states differ as to what 
rights a grantee might have on a lake or stream, depending 
on the line of decisions followed. Where the description in 
a transfer is “according to a certain plan or recorded plat,” 
that plat or plan is a material part of the description and 
unless there be fraud or mistake, such plan or plat will 
control. 


§ 510. Meaning of words in deed—“To the pond.’—A 
deed described the boundary of certain land as “running to 
the pond, to a stake and stones.” Held, that this restricted. 
the grantee to the “stake and stones,” if they, or their 
original location could be ascertained; if not, then the grant 
extended “to the pond.”® A grant of land extending to a 
monument standing on a bank or margin of a river, goes to 


5 Where a deed defined the 
boundaries of land it conveyed as 
commencing at the intersection of 
a certain ditch with the shore-line 
of a certain stream and extending 
by courses and distances named to 
another point on the shore of the 
same stream, and thence along 
said shore as it winds and turns, 
to commencement, it did not con- 
vey the land to the thread of 
the stream, but made the shore- 
line at a point between high and 
low-water mark, where the ditch 
intersected the boundary. Free- 


man vy. Bellegarde, 108 Cal. 179, 
41 Pac. 289, 49 Am. St. 76. 

6 Trustees of Schools v. Schroll, 
120 Ill. 509, 12 N. E. 248, 60 Am. 


Rep. 575. This ruling is sound 
and is well sustained by the 
authorities. 


7 Trustees of Schools v. Schroll, 
120 Ill. 509, 12 N. E. 248, 60 Am. 
Rep. 575. 

8 McCormick v. Huse, 78 Til. 
363. 

® Robinson v. White, 42 Maine 
209. 
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the thread of the river, unless the terms of the grant denote 
an intention to stop at the margin.!° 

If, in a deed, the boundary line on one side of the land is 
conveyed as running from a given monument easterly to a 
creek parallel with the south line of another tract of land, 
and such southern line of the other tract of land is not a 
straight line, but meanders, then the boundary line described 
in the deed will run parallel with the other line in its meand- 
erings, and not straight, and parallel with its general course. 
The word, “easterly,” when used alone means due east but 
it may mean something else as shown by the context, and 
will then mean what the qualifying words make it mean.!! 


§ 511. When the construction of a deed is doubtful.— 
When the construction of a deed is doubtful great weight is 
to be given to the construction put upon it by the parties, 
especially in doubtful questions of boundaries, which must 
be presumed to be within their knowledge. When both 
parties, therefore, agree as to the boundaries and lines of a 
lot, they must be taken to be the true boundaries and lines 
unless the contrary can be clearly shown.!2 It is just 
that the construction put on an instrument by the parties 
to such instrument should prevail unless sound reasons 
and equity be against such construction. 

When a wall dividing two city lots and standing four 
inches on each lot has existed for sixty years and a part of 
it has been treated as a party wall by the owners of both 
lots, it will be presumed, in the absence of evidence to the 
contrary, to have become a party wall throughout its length 
and the owner of either lot may strengthen and repair the 
foundation of the wall and build the wall higher than the 
adjoining house. It is but natural that the meaning given 
to an instrument by the interested parties should have 
great weight with the court in cases of doubt. It is a prac- 


10 Robinson v. White, 42 Maine, 12 Stone v. Clark, 1 Mete. (42 
209. Mass.) 378, 85 Am. Dec. 370. 
11 Fratt v. Woodward, 82 Cal. 
219, 91 Am. Dee. 573. 
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tical construction placed on the language used. “After the 
prescriptive period has ripened, a division wall between 
buildings may take on the character of a party wall and be 
treated as such though the right thus acquired is limited 
to the exact use of it by the adjoining owner who claims 


the easement,’’13 


§ 512. Boundary between riparian owners a fresh water 
stream.—When the boundary between riparian owners is a 
fresh water stream, the middle thereof is the lineal parti- 
tion between them, unless by the express terms of the grant 
to the first possessor this conclusion of law is excluded.14 
Still as we have seen, a slight variation in ‘the language 
used would change the meaning.!* If the boundary was 
one running to the “‘side of a stream,” it would, unless modi- 
fied by the context, be limited to the side.1é 


§ 513. Monuments may yield to courses and distances.— 
It is laid down that “Courses and distances which enclose 
the particular land may prevail over monuments, where the 
latter would defeat the grant.” This is an extreme case 
and indicates that the court disregarded the general rule 
only because an adherence thereto would defeat the grant.!7 
In the case of White v. Luning, the monument referred to 
in the description in the deed or patent was given as being a 
“fence,” i. e., the call in one course, being “to a fence.” 
Evidently in this case there was an error in such call, and 
the two calls were inconsistent. In that event, the court 
should take the more reasonable as indicated under all of 
the circumstances. 


Whitney v. Detroit Lbr. Co., 78 


13 Fleming v. Cohen, 186 Mass. 
It must 


828, 71 N. E. 563, 104 Am. St. 572. 

14 Muller v. Landa, 31 Tex. 265, 
98 Am. Dec. 529, 

15 Ante, § 492. 

16 Ante, § 492. 

17 White v. Luning, 93 U. S. 
514, 23 L. ed. 988; Moran v. Le- 
zotte, 54 Mich. 88, 19 N. W. 757; 


’ Wis. 240, 47 N. W. 425. 


be an unusual situation when 
causes and distances are allowed 
to prevail over an _ established 
monument. However, there are 
such cases. In such cases either 
fraud or mistake may control. 


§ 514 SURVEYING AND BOUNDARIES oto 


§ 514. Low-water mark—Metes and bounds—Monu- 
ments—Courses.—Where the boundary in a description is 
“to low water-mark of the Mississippi River, thence down 
to the extended line between surveys,” the word, “down” 
means down the river and the land extends to the center of 
the river.!8 Metes and bounds in a description of premises 
control distances and areas, if there be inconsistency be- 
tween them.!® If calls for descriptions do not harmonize 
in running a certain direction and all known calls of survey 
are met by running in opposite direction this may be done.?° 
Natural objects called for in a description, such as moun- 
tains, lakes, rivers, creeks or rocks, control artificial objects, 
such as marked lines, marked trees, stakes, and the like, and 
artificial objects control courses and distances, and quantity 
is controlled by courses and distances.?! 


§ 515. Bayou may be navigable river.—A bayou in the 
Saginaw River, from six to nine feet deep, the upper end 
of which is closed, and which has been and can be used for 
purposes of navigation, is a navigable river, though it rises 
and falls with the Saginaw River, and has no current.??2 
In this case, plaintiffs claimed the right, as riparian owners, 
to use the bayou as a navigable stream. Defendant claimed 
that plaintiff had-no such right. The plaintiffs received 
conveyance from the owner of the platted property. The 
property described by lot in a plat in which the dedication 
_ portion says: ‘The portion with shaded boundaries on the 
map has been sold by the proprietors to the parties whose 
names are marked on the lots. The lots sold and bounded 
on the water are sold only as far as the shaded. portion 
extends.” Plaintiff’s lots were not among these. Held, 


18 St, Louis v. Rutz, 188 U. S.. 142 U. S. 417, 85 L. ed. 1068, 12 
226, 34 L..ed. 941,11 Sup. Ct. 387. Sup. Ct. 239. 

19 Morrow v. Whitney, 95 U. S. 21 Ayers v. Watson, 113 U. S. 
551, 24 L. ed. 456; Horne v. Smith, 594, 28 L. ed. 1098, 5 Sup. Ct. 641; 
159 U. S. 40, 40.L. ed. 68, 15 Caspar v. Jamison, 120. Ind.. 58, 


Sup. Ct. 988. 21 N. E. 748; Miles v. Sherwood, 
20 Ayers v. Watson, 187 U. S. 84 Tex. 485, 19 S. W. 853. 
584, 34 L. ed. 803, 11 Sup. Ct. 201; 22 Turner v. Holland, 65 Mich. 


Simmons Creek Coal Co. v. Doran, 4538, 38 N. W. 283. 
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that this clause did not imply any reservation of the pro- 
prietor to himself of the water-rights of the lots not so sold 
or shaded. Plaintiff’s lots were conveyed only by number 
and according to the plat. On the plat they appear as 
bounded by the bayou. The map shows the depth of the 
lots, in feet and hundredths, to the bank of the bayou... Held 
that the rule that natural boundaries govern courses and 
distances applies and plaintiffs took, with their lots, the 
riparian rights incident to the ownership of the bank.?3 

The court in the above case cites Watson v. Peters? 
where Justice Cooley lays down the rule that, “The owner 
of city lots bounded by navigable streams, like the owner 
of any other lands thus bounded, may limit his conveyance 
within specific limits, if he shall so choose, but, when he 
conveys with the water as a boundary, it will never be 
presumed that he reserves to himself proprietary rights in 
front of the land conveyed, which he may grant to others 
for private occupation, or so occupy himself as to cut off 
his grantee from the privileges and conveyances which 
appertain to the shore of navigable water.” Hence it is 
the invariable rule that where the owner of lots fronting 
on water conveys them without any reservation, he trans- 
fers all riparian rights to the water-front to his grantee 
unless the recorded plat shows a reservation in himself at 
the time of the dedication of the plat. Should there be a 
reservation in the grant, the court will have to determine 
the meaning thereof. 


23 Turner v. Holland, 65 Mich. 24 Watson v. Peters, 26 Mich, 
458, 83 N. W. 283. 508. 
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§ 516. Scope.—The surveyor is constantly meeting with 
perplexing problems. Frequently these problems arise in 
the field. While he may decide in a majority of cases cor- 
rectly, yet he often feels that he would be a little more 
confident of his position if he could have some authority 
near at hand to confirm his conclusions. This chapter will 
especially treat of such questions and will deal with the 
more important problems which may arise in actual prac- 
tice. No attempt will be made to cover the entire field. 
But it is hoped the surveyor will be able to use the sugges- 
tions made in working out, in his own way, various other 
questions which may arise. As a matter of fact the sur- 
veyor often gains his greatest inspiration by applying old 
principles to new questions, as they arise in practice. It 
is this application which brings out new points, and then 
follows a new principle of law. However, such principle is 
not really a new one but an old one with a new application. 


Of course, the surveyor will carefully examine all of the 
original field-notes pertaining to the particular section under 
consideration, and ascertain whether or not particular in- 
structions were given by the surveyor-general to his deputy 
who made the original survey. If such instructions, out 
of the ordinary were given, they may play an important 
part in the work of the local surveyor and he should be 
guided, in a measure, thereby. Such instructions are the 
very foundation for the survey. They should be diligently 
examined before beginning the job. They will throw light 
on such survey, and enable the surveyor to discover new 
methods of working out a difficult job. That is the purpose 
of this chapter. 


§ 517. East and west quarter line of section six.—All of 
the corners of section six of a given township, except the 
east quarter corner, are known. That corner is in a 
meandered lake and was never located. This section is not 
a part of a so-called ‘fractional township.” How is the 
surveyor to run the east and west quarter line? 
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Answer. As the west quarter corner was originally estab- 
lished at exactly 40 chains from the southwest corner of the 
section, and furthermore, had the east quarter corner been 
established, it would have been placed at exactly 40 chains, 
original measurement, north of the southeast corner of the 
section, the surveyor should run the east and west quarter 
line parallel to the south boundary of the section, starting 
from the west quarter corner. Similarly, if the east quarter 


G : A 


E F G 
Fig, 110 


corner is known and the west quarter corner was never 
located owing to a body of water, or otherwise, the surveyor 
will start at the east quarter corner and run a line parallel 
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to the south boundary until it intersects the lake or other 
boundary. The north and south quarter line under like 
circumstances should be run parallel to the east side of 
the section. 


Fig. 110. Corners A, B, C, D, E, F, and G are known. 
East quarter corner in lake and never established. Run 
DH parallel to EG.2 These instructions are based on reason. 
Of course the purpose thereof is to run the quarter line 
where it would have been run by the government surveyors 
had they actually run such line. 


§ 518. Section six in “fractional township.”—In the 
event section six is'a part of a “fractional township” and, 


Fig. 111 


1U. S. C., Tit. 48, §§ 752, 753 2R. L. C., (1989) § 1051; ante, 
(9A, F.C. A.,, tit. 48, §§ 752, 753). § 378. 
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assuming that the entire northerly boundary is along a 
“water course, Indian boundary line, or other external 
boundary of such fractional township,” United States Code, 
Title 48, § 752, subd. 2 (9A, F. C. A., tit. 48, § 752, subd. 2) 
would apply and, in running the north and south quarter 
line of the section, the surveyor should run a true north 
and south line from the south quarter corner to the said 
“water course, or, etc.” Fig. 111. The south quarter 
corner C is known. Run CF due north from C until it 
intersects the “Indian boundary line.” In practice, this is 
attained by running the line a mean between AB and DE. 
The same rule will apply if the “Indian boundary line” ran 
along the westerly side of the section.2 The problem is to 
run such lines in the same place as the government sur- 
veyors would have run them had they run such lines. If 
the surveyor ran such line due north by the compass needle 
from the south quarter-section corner, the chances are 
that it would not follow what we will term the true quarter 
line, but would run a course either east or west, slightly, 
of the correct quarter line. This is the reason for the rule. 


§ 519. Interior section made fractional by lake to run 
quarter line-—Where an interior section is made fractional 
by a meandered lake, or other body of water, and not in a 
“fractional township,” and no quarter corner was ever 
established, say on the west side of the section, the surveyor 
will begin at the east quarter corner and run a line westerly 
on a variation which shall be a mean between the north 
and south boundaries of the section. Thus, if the north 
boundary is a true east and west line and the south bound- 
ary runs on a variation of N 89 degrees and 30 minutes E, 
the east and west quarter line should run on a variation of 
N 89 degrees and 45 minutes E. Fig. 112. Corners A, B, 
C, D, and E are known. Run CF a mean between AB and 
DE. Some writers have construed United States Code, Title 
43, § 752, subd. 2 (9A, F. C. A., tit. 48, § 752, subd. 2) to 


3R. L. C., (1989) § 1051; ante, 
§ 373. 
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apply to such a case and have laid down the rule that the 


quarter line should be run due east and west or north and 
south, as the case may be. But they arrive at a true 


es East D 


NB Dae tO. 


A = 
Fig. Ms2 


north and south or east and west line by making the line 
a mean as herein laid down. But it seems that subdivision 
2 of above section applies strictly to “fractional town- 
ships,” and not to fractional sections in an ordinary town- 
ship. However, the United States land-office approves of 
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running such lines on a mean variation.¢ Furthermore it 
has the support of reason which is two-thirds of the battle. 
However, it must be conceded that any theory followed will 
be only approximately accurate and not wholly satisfactory. 


B H C 


4k. L. C., (1989). § 1051; ante, 
§ 373. 
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Not so with the triangulation method, now spreading 


throughout the nation.® 


§ 520. Fractional section five, no quarter corners estab- 
lished.—In this illustration, no government quarter corners 
were established. The government measurements of the 
section lines will be found on the plan, Fig. 113. By subse- 
quent measurement the following result was had. North 
side 79.50 chs., West 79.80 chs., South 49.50 chs., East 
76.60 chs. Where shall the quarter corners be planted? 


Answer. The quarter corner on the north side should be 
placed on a direct line and midway between the section cor- 
ners. That on the west side should be placed at 40 chains, 
government measure, north of the southwest corner of the 
section and in a direct line joining the section corners. 
From the quarter corner on the west, as established, run 
a line parallel to the south boundary of the section easterly 
until it intersects the east side of the section. This will 
be the east quarter corner. From the north quarter 
corner, as established, run a line southerly on a bearing, 
which is a mean between the east and west sides of the 
section, and at the point of intersection with the south 
boundary of the section plant the quarter corner. Note 
the difference in running the two quarter lines. By com- 
putation, the later measurement from S. W. Cor. of Sec. 
to W. 1/4 Cor. will be 40.201 chs. 79.40 : 79.80 :: 40 : X. 
X will equal 40.201 chs. EF is parallel to AG. HI is a mean 
between AB and CD.é 

Ascertainment of Corners.’ The true corner of a govern- 
ment subdivision of land is where the United States survey- 
ors in fact located it, whether the location was right or 
wrong.’ 


5 If the station referred to as 
the point of beginning was estab- 
lished by the triangulation sys- 
tem correctly, it will be exact and 
unchanging. That point will be 
correct. 


6R. L. C., (1989) § 1051; ante, 
§ 373. 

7 For a full discussion of this 
subject, see U.S. C., Tit. 48, § 752 
(9A, F.C. A., tit.-48, § 752). 

8 Nesselrode v. Parish, 59 Iowa 
570, 138 N. W. 746; Hess v. Meyer, 
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Two section corners and one quarter corner only 


established.—It frequently happens that, owing to lakes or 
other conditions, two or more of the section corners and two 


Fig d |4 


or more of the quarter corners were never established by 


the government surveyors. 


73 Mich. 259, 41 N. W. 422; Climer 
v. Wallace, 28 Mo. 556, 75 Am. 
Dec. 185. 

The true corner of a section is 
where the government surveyor 
actually located it, and when this 
is known, it controls courses, dis- 


How is the surveyor to sub- 


tances, blazes, and the calls of the 
official field-notes. Puget Mill Co. 
v. North Seattle Imp. Co., 206 Pac. 
954, 120 Wash. 198. To same 
effect, see Anderson y. Johanesen, 
155 Minn. 485, 193 N. W. 7380. 
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divide such a section? Fig. 114 presents such a proposition. 
Assume that corners H and C may be found; also quarter 
corner A and meander corners D, E, and G are to be found. 
Run the two quarter lines. The surveyor will first measure 
lines CD, AH, GH and thus test his chains or tape with 


reference to government survey. He will then take the 


bearings of CD and HG. He will run the line AB on a 
bearing which is a mean between the lines CD and HG. 
At O he will plant the center “so-called” of the section on 
such line 40 chains government measure from A. What is 
here meant by government measure is that he will regard 
the length of his chain or tape as ascertained by the test 
of the lines CD and HG, and adjust it accordingly. He will 
then run the quarter line NOP from O, parallel-to AH. Of 
course, the rule requires line AB be run due north from A, 
but a mean between lines CD and HG, parts of the original 
section lines on east and west sides respectively, will give 
the proper line.® 


§ 522. Fractional section two—East part in lake—Run 
quarter lines.—The south and east one-fourth corners and 
also the center of section two of a certain town were never 
established, being in a lake. The north and west quarter 
corners are known. Also the northwest and southwest 
corners can be found. How should the quarter lines be 
run? 

Answer. From the west quarter corner run the east and 
west quarter line parallel to the south boundary of the 
section. From the north quarter corner run the north and 
south quarter line parallel to the west boundary of the 
section. Should this section be in a “fractional township,” 
and the lake in question be a part of the east boundary. of 
such township, then the quarter lines above referred to 
should be run according to United States Code, Title 43, 
§ 752, subd. 2 (9A, F. C. A., tit. 48, § 752, subd. 2), ive. 
The north and south quarter line should be run due south 


9 Beardsley v. Crane, 52 Minn. 


587, 54 N. W. 740; ante, § 373. 
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from the north quarter corner until it intersects the lake, 
and the east and west quarter line should run due east 
from the west quarter corner until it intersects the lake. 


G 


O 
Figi Ak 


As to first propositions, see Fig. 115 and run BE parallel 
to CD, and HF parallel to AC.1° 


10 R. L. C., (1989) § 1051; ante, 
§ 373. 
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§ 523. “More or less according to the United States sur- 
vey.”—A piece of land is sold and described in the deed as, 
“Commencing at the south quarter post of section 26, of a 
certain town and range, running thence east along the 
section line 120 rods; thence north 160 rods; thence west 
120 rods; thence south 160 rods to the place of beginning; 
containing 120 acres, more or less according to the United 
States survey.” The closing words of the description clearly 
indicate that the measurements are to be made “according 
to government survey.” Hence the distances should be 
proportional according to that survey. Suppose the present 
measurement for above section gives the distance between 
the southeast corner of the section and the south quarter 
corner as 40.20 chains. By computation we find the indi- 
cated tract would measure 30.15 chains along the south line 
of section. In order to find north side of SE 1/4 government 
measure, take the mean length (government measure) of 
the north line of NE 1/4, 40 chs. and the south line of SE 
1/4, 40 chains, which will give such distance. If the north 
line of NE 1/4 is 40.00 chains, and the south line of SE 
1/4 is 40.00 chains, the mean would be 40.00 chains. This 
would be the length of the north line of SE 1/4. The pres- 
ent measure of the north side of SE 1/4 is 40.25 chains. By 
computation, it will be found that the length of the north 
side of the tract in question would be 30.1875 chains. Hence 
the NE corner of the tract would be 30.1875 chains east of 
the center of the section and the SE corner would be 30.15 
chains east of the south quarter corner. The length of the 
tract north and south being one hundred and sixty rods 
“according to government measure” it must necessarily be 
bounded on the north by the east and west quarter line 
and on the south by the south boundary of the section. See 
Fig. 116. Corners can all be found. The line AB should 
be the eastern boundary of the tract described in the deed. 
Where the description is by metes and bounds and there 
is nothing in the description to show that measurement is 
to be made according to “government survey,” it is quite 
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likely the courts would construe the description to mean 
the exact distance unless in applying the description to the 
tract of land, a different meaning was evident. 


30 18% 


40 20 
Figoltlé 


§ 524. The north eighty acres of N. W. 1/4 of section 
five-—A owned the N. W. 1/4 of section five in a certain 
township. The section was fractional and the quarter in 
question overruns. He sold the “north 80 acres’ * * * 
“according to government survey” to B. How should it 
be surveyed? 
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Answer. The reading of the description indidaties that 
the parties intended the transfer to cover a proportional 
amount of all of the land in that quarter. Hence, the 
measurements should be proportional “according to govern- 
ment survey.” And generally where there is nothing in 
a description to indicate a different intention, similar 
descriptions are to be construed as carrying the particular 
part of a subdivision of the government survey. The 
description and surrounding circumstances should be care- 
fully studied. This is good reasoning and implies a general 
rule along the principle of justice and equity. Hence, in 
all similar situations the words “according to government 
survey” should be used in the description. In fact the 
expression “according to government survey” has a techni- 
cal meaning, generally, and, unless there be other words in 
the description which indicate some other meaning, such 
technical meaning will prevail. Again we find the rule of 
equity playing a large part in the construction of instru- 
ments. Sometimes we wonder if this is so. Still where 
certain words have by usage come to have a technical mean- 
ing, the courts will give heed to such meaning. 


§ 525. Quarter-quarter corner in fractional section.— 
Referring to Fig. 117, how is the quarter-quarter corner E 
to be located? The distances returned by the government 
surveyors are given on the plat. Of course, this corner must 
be located 20 chains government measure north of the 
center of the section. But the government surveyors did 
not give any distance of the line AB. You will first estab- 
lish the center of the section. Then determine AB, govern- 
ment measure by a mean between HG and CD. HG is 
40.20 chs. and CD 40.10 chs. Hence AB would be 40.15 
chains, government measure. We will suppose the surveyor 
finds this distance 40.30 chains. Then 40.15 : 40.30 :: 20 
: X. X will be substantially 20.075. You will, therefore 


11 Where government lots bor- the stream and not by the mean- 
der on a nonnavigable stream, der line on the bank. Kirby v. 
they are bounded by the thread of Potter, 138 Cal. 686, 72 Pac. 338. 
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establish E at 20.07 4/10, your measure north of the center 
of the section. This would be 20 chains government 


measure. !? 


G 40.10 Aiaa099- 410 D 


Figs 147 


§ 526. Quarter-quarter corner west half section six.— 
Referring to Fig. 118, and assuming the government dis- 
tances are as given on the plan, how should the quarter- 
quarter corner E be established? This should be established 
in the same way indicated in the previous proposition. Find 
the mean of DC and GH. DC is 39.10 and GH is 39.25, 


12 R. L. C., (1939) § 1052; ante, 
§ 374, 
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government measure. This would give 39.175 chs. for 


AB. Then assuming that the surveyor finds the distance 
AB. 39.30 chains, you will have this proportion: 39.175 


D 39.10 Gr 40 


40.30 


DP 


40 


: 39.30 :: 20 : X. By computation X equals 20.0638 
chains. You will establish E 20.0638 chains west of 
the center of the section. The same rule will apply in 
establishing the quarter-quarter corners in all of the sec- 
tions on the north and west sides of the township, unless 
the section happens to be further complicated by a lake or 
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some body of water, which may possibly make the applica- 
tion of a different rule necessary.18 


§ 527. Quarter corners north and west sides of section 
six.—This is a case where no quarter corners were planted 


B 79.10 


io 


Fig fli? 


on the north or west sides of the section. Referring to 
Fig. 119, the distances returned by the government sur- 
veyor are given thereon. A recent measurement of the 
north side of this section gives a distance of 79.40 chains, 


av 
J 


80. 30 


A 


13 R. L. C., (1989) § 1052; ante, 
374, 
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and of the west side of the section gives a distance of 
80.50 chains. Directions: Run a direct line between A 
and B and plant west quarter corner on this line at 40 chains,. 
government measure, north of the §. W. corner of the 
section. The proportion to determine on the data will be: 
80.30 : 80.50 :: 40 : X. X equals 40.0996. Plant corner 
D at 40.0996 chains new measurement, north of the 
S. W. corner of section, on a direct line between the two 
section corners.14 


Proceed in the same manner to establish the corner at 
E. The proportional for the latter corner will be: 79.10 
Seto AO ss 40 "2 XS ©X equals’ 40.1517. ~ Plant EK 40.1517 
chains new measurement west of the N. E. corner of the 
section, on a direct line between the two section corners.15 


§ 528. Quarter corners, other than six on north and west 
sides township.—Where the government surveyors failed 
to return quarter corners on the north and west sides of a 
township, other than section 6, the surveyor will plant such 
‘quarter corner on a direct line between the section corners 
and equidistant therefrom. This is the general rule. There 
may be instances by reason of bodies of water or external 
obstacles such as form a “fractional township” where a 
different rule might apply.1é 


§ 529. Lost quarter corner, west side of section two.—In 
re-establishing a lost quarter corner on a north and south 
section line, any difference in the length of such line by 
- actual measurement, as compared to that indicated by the 
government survey, should be distributed between its north 
and south parts in proportion to their respective lengths 
as indicated by the same survey, and the whole deficiency 
should not be thrown on the north half of the section.17 
Of course it would not do to throw all of the excess or allot 


14 Ante, § 872. 17 Jones v. Kimble, 19 Wis. 429; 
15 Ante,. § 372. R. L.. C., (1989) § 1049; ante, 
16 R. L. C., (1989) § 1050; ante, § 361. 

§ 372. 
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all of the deficiency on one side of the quarter corner. That 
would be contrary to the established rule. In the case 
just cited, the west quarter corner of section 2 was lost. 
The recent measurement did not agree with the former 
measurement. Fig. 120. 


Fig. 120 


Suppose in a given case the government survey of the 
west side of section 2 gave a length of 79.80 chains, and 
the recent measurement a length of 80.20 chains. Then by 
computation the west quarter corner of the section would 
be 40.20 chains (new measurement) north of the southwest 
corner of the section. Such lost corner should be re- 
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established in a direct line between the northwest and south- 
west corners of said section 2 and 40.20 chains new measure- 


ment north of the southwest corner of the section.’ 


§ 530. Lost interior section corners’ common to four 
sections.—In the event such corner can not be found after 
the surveyor has made a most thorough search as laid 
down by the government rules, he should proceed as fol- 
lows: First: Measure from the first known corner west 
to the first known corner east of the lost corner, and, in a 
direct line, plant a temporary corner at the required dis- 
tance as determined proportionately to the original survey. 
Second: Measure from the first known corner south of the 
lost corner to the first known corner north thereof, and in 
a direct line plant a temporary corner at the required dis- 
tance as determined, proportionately to the original survey. 
Third: From the temporary corner so set on the east and 
west lines run a line due north or south far enough to 
intersect a line run east or west, as the case may be, from 
the temporary corner on the north and south line of the 
section. Fourth: From the temporary corner set on the 
north and south line run a line east or west, as the case 
may be, until it intersects the north and south line run from 
the other temporary corner. The point of intersection of 
the two lines will be the required corner.!® 


18R. L. C., (1939) § 1022; ante, 
855 


19 This principle is cited with 
approval in the case of Grandt v. 
Pakegama, 163 Minn. 368, 204 N. 
Wed. 

In the above case the court 
quotes approvingly from Clark on 
Surveying and Boundaries (1922), 
quoting from said work on the 
method of re-establishing a lost 
section corner, common to four 
sections or townships, and after 
quoting from the text as to the 
method to be followed, the court 
said through Wilson, C. J., “Mr. 


Clark also graphically illustrates 
this rule on page 491.” See Fig. 
121. The authorities cited in this 
case are: Ayers v. Watson, 137 
U. S. 584, 604, 34 L. ed. 808, 11 
Sup. Ct. 201; Simmons Creek Coal 
Coven Doran. 142 sUsie ae oD 
L. ed. 1068, 12 Sup. Ct. 2389; Sta- 
din v. Helin, 76 Minn. 496, 79 N. 
W. 587, 602; Goroski v. Tawney, 
121 Minn. 189, 141 N. W. 102; 
Kleven v. Gunderson, 95 Minn. 
247, 104 N. W. 4; Sommer v. 
Meyer, 125 Minn. 258, 146 N. W. 
1106. 
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It will be noted that these rules are based on reason with 
intent to justly apportion the excess or deficiency between 
several owners of a tract of land. 


G. 
Fig. 121 


As an illustration, suppose the corner common to sections 
10, 11, 14 and 15, Fig. 121, is lost. We will assume that 
the first quarter corner north, and the first quarter corner 
east of the lost corner are known; that the first section 
corner west and the first section corner south are the near- 
est known corners in those directions. In the diagram 
‘““A” represents the lost section corner; “E” the first quarter 
corner north and “H” the first quarter corner east, both 
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known; “F” represents the southwest corner of section 10 
and “G” the southeast corner of section 15, the first known 
corners west and south respectively of the lost corner. 

The surveyor will proceed as follows: First: Measure 
from F to H and plant a temporary corner at C, determined 
by proportional measurement, using original government 
distance as a basis. Second: Measure from G to E and 
plant a temporary corner at B, determined by proportional 
measurement, using original government distance as a 
basis. Third: From the temporary corner, C, run a line 
due north to intersect east and west line run from B. 
Fourth: From the temporary corner B run a line due west 
until it intersects the line run from C to A, which will be 
the section corner required.2° 


§ 531. Lost corners common to four sections on town or 
range line.—Lost corners common to four sections on town 
or range line will be re-established in the same manner laid 
down in the preceding section, when, although the record 
shows the township boundary to be straight, measurements 
on the ground, supported by corroborative collateral evi- 
dence, show an actual deflection in the alinement of the 
township line.24_ Where there is no deflection in the town- 
ship line the section corners are located by proportionate 
measurements along the town or range line. The student 
should carefully compare the different methods used in 
relocating corners under varied conditions. 


§ 532. Lost corner common to two sections only on town 
or range line.—In this instance measure the distance be- 
tween the nearest known corners on opposite sides of the 
lost corner and re-establish such lost corner in a direct line 
between such known corners at a point indicated by pro- 
portional measurements, using the original government dis- 
tance as a basis. Measurements to check its position should 


20R. L. C. (1989) § 1027; ante, 21R. L. C. (1939) § 1034; ante, 
§§ 356, 359. § 860. See also R. L. C. (1989) 
§ 1025; ante, § 349. 
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be made to corners within the townships adjacent.2? If 
the surveyor follows these rules faithfully he will, at least, 
approach justice in the particular instance. In discussing 
these various questions the reader must remember that in 
many instances the original surveys were full of errors. | 
Such fact always makes it more difficult to relocate a lost 
corner. 


§ 533. Where section lines are not due lines.—Where 
section lines are not due lines, and they are seldom so, in 
order to carry out the spirit of the United States statutes? 
pertaining to subdivision of fractional sections in “frac- 
tional townships,’ it will be necessary in running such sub- 
divisional lines to “‘adopt mean courses,” making the required 
line a mean between the section lines to the east or west 
or north or south thereof, as the case may be. In other 
words the line run may, in theory, run due north and south 
or east and west, but in practice, this is only relatively so. 


§ 534. A lost closing corner.—A lost closing corner from 
which a standard parallel has been initiated or to which it 
has been directed will be re-established by proportional 
measurements from the corners used in the original survey 
to determine its position. The surveyor should not measure 
from corners on the opposite sides of the parallel in such 
cases.2* In other words proportional measurements must 
be based on that part of a particular survey referred to in 
the record. 


§ 535. <A lost standard corner.—A lost standard corner 
will be restored by proportionate measurements on the line, 
conforming as near as possible to the original field-notes 
and joining the nearest identified original standard corners 
on opposite sides of the lost corner.25 This is both reason- 


22 R. L. C. (19389) § 1038; ante, 24 R. L. C. (1989) § 1087; ante, 

§ 360. See also R. L. C. (1989) 354. , 

§ 1025; ante, § 349. 25 R. L. C. (1989) § 1082; ante, 
23U. S. C., Tit. 48, § 752 (9A, § 352 

F.C. A., tit. 4358752), 
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able and simple. In other words what the original sur- 
veyors did in running particular lines is a command to the 
retracing surveyor to follow in his steps if they can be 
found. 


§ 536. Restoration of township corners common to four 
townships.—(a) Where position of original corner was made 
to depend on lines crossing at right angles to each other: 
First: Run line connecting the nearest identified corners 
on the meridional township line north and south of the 
missing corner and place temporary corner at the proper 
proportional distance. Second: Run a line connecting the 
nearest known original corners on the latitudinal township 
line east and west of the missing corner and place a tempor- 
ary corner at the proper proportional distance. These 
temporary corners should be established without regard to 
each other. Third: Through first temporary corner run 
a line east or west to intersect a line running north or south, 
as the case may be, through the second temporary corner. 
The intersection of the two lines will be the corner.2* This 
is only carrying out the general rule by using the particular 
lines and distances in the original surveys as a basis for 
relocating the desired corner. 


(b) Where position of original corner was located by 
measurements on one line only, run a direct line between 
the nearest original known corners east and west or north 
and south of the lost corner and establish such corner at a 
proportional distance on such line.?7 


§ 537. Re-establishment of lost closing corner.—The 
rules provide that the distance from a closing corner to 
the nearest standard corner on such base or standard line 
shall be carefully measured and noted.?8 This furnishes a 
basis from which a particular corner may be relocated, if 
lost. The student will note that in the restoring of all 


26 R. ue ne (19389) § 1026; ante, 8§ Ce 357, 5382. 
8§ 356, rare, (1939) § 1059. 
27 R, i "G. (1939) § 1072; ante, 
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corners, which may be lost or said to be lost, all lines must 
be restored and all corners relocated on a basis of the 
original location and hence distance must be, as a result, in 
effect the original distance or its equivalent. To re-establish 
measure from the quarter-section, section or township 
corner east or west as the case may be, to the next preceding 
or succeeding corner in the order of original establishment 
and establish the lost closing corner by proportionate 
measurement.22 The proportional distance will give the 
proper result. If neither the distance between the double 
corners nor the distance east or west of the missing corner is 
given, the surveyor should compute the latter distance by 
a reference to the areas of the adjacent subdivisions. After 
this has been done, he can re-establish the missing corner 
by a proportionate computation. This may not give very 
satisfactory results. However, it is the legal method pro- 
vided in the particular case.®° It also has the weight of 
reason. 


§ 538. Re-establishment of meander corners.—Two 
propositions arise: 1. To establish from a known quarter 
corner on the line approaching the meander corner. Before 
proceeding with re-establishment the surveyor should care- 
fully rechain at least three of the section lines between 
known corners of sections in the same township within 
which the lost corner is to be re-established. In this man- 
ner, he will find the proportional measurement to be used. 
He should also ascertain the real course used by the original 
surveyor. In the instant case, it will be indicated by the 
course of the line between the known quarter corner and 
the known section corner on the opposite side of such 
quarter corner. Swch line should be prolonged from the 
quarter corner to the lake or other boundary line, and the 
meander corner established on such line at the ascertained 
proportional distance from the quarter corner. Referring 


29 R. L. C. (1939) § 1037; ante, 30 R. L. C. (1939) § 1050; ante, 
§§ 858, 363-365. § 360. 
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to Fig. 122, C represents the lost corner. The quarter 
corner B and the section corner A are known. Prolong 
AB to C and plant C at a proportional distance from B 
as outlined herein. 


D Fi 


Figie P22 


2. To establish from a known section corner on the line 
approaching the lost meander corner, ascertain the real 
course used by the original surveyor and test the course 
by known lines in sections in the same township. Take the 
average of several courses and run a line on the course so 
determined from the section corner to the lake or other 


§ 539 SURVEYING AND BOUNDARIES 598 


boundary and plant the corner on said line at the propor- 
tional distance from said section corner, as determined by 
test proportional measurements. Referring to Fig. 122, 
E represents the lost meander corner; D the known section 
corner. The field-notes show the line DE to have been run 
originally due north and south.. Determine the average 
course of at least three known lines in sections in same 
township. Suppose such average shows a course of N 40’ 
E instead of due north. Hence, the surveyor will run a 
line S 40’ W from D, which would be equivalent to the gov- 
ernment course of due north and south, to the lake or other 
‘boundary. He will plant the established corner on such 
line at an average proportional distance from section 
corner D.?1 


§ 539. To re-establish one of two double corners.—The 
surveyor should first determine to which sections the known 
double corner belongs. Having so determined, he will estab- 
lish the missing double corner in line between the known 
double corner and the nearest original corner on the opposite 
side of such missing corner, at a proportionate distance 
according to government survey. This on the theory that 
the field-notes give the distance between such double 
corners.?? 


§ 540. Re-establish double corner where both are 
missing.—(a) To re-establish one corner set when township 
was run: Connect nearest known corners on township line 
by a right line and re-establish the missing corner by 
proportionate measurements according to the original sur- 
vey. In this operation, the surveyor should not confuse 
township corners with closing corners. The corner thus 
restored will be common to two sections, either north or 
west of the township line.33 The student will readily com- 
prehend the importance of careful measurements and com- 


31 R. L. C. (1939) §§ 1036, 1040; 33 R. L. C. (1909) § 63; ante, 
ante, §§ 368, 369. 364. 

32 R. L. C. (1909) § 62; ante, 
§ 368. 
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putations. In fact the utmost care must be taken in mak- 
ing measurements and in all computations, to the end that 
the results may be correct. 

(b) To re-establish the double corner, set when the 
township was subdivided, First: Retrace the original town- 
ship line according to the field-notes of the original survey 
and mark it in the vicinity of the missing corner. Second: 
Retrace the section line closing on the missing double corner 
to an intersection with the township line and set a tempor- 
ary corner at such point. Third: Carefully test the tem- 
porary corner at point of intersection by remeasurements to 
objects and known corners on the township line as noted in 
the field-notes of the original survey. Fourth: Make the 
necessary corrections in the location of the temporary 
corner as indicated by the remeasurements, and erect a 
permanent corner at the proper place.34 This may seem 
quite complicated upon a casual reading thereof but upon 
a careful application of the rule and tracing the lines on a 
simple plat drawn for that purpose, all will be made clear. 


§ 541. To re-establish one missing triple corner on range 
line.—Only two of such corners are common to sections; 
the third was established when the range line was run. (a) 
Where the field-notes give the distances between the triple 
corners. First: The surveyor will identify the existing 
corner or corners in line north or south of the missing ~— 
corner. Second: Re-establish the missing corner or cor- 
ners in line north or south of the known corners by pro- 
portional measurements according to the original survey 
in the manner indicated in this work for re-establishment of 
double corners. The accuracy of the work should be tested 
by proportional measurements to all known objects as noted 
in the field-notes. 

(b) Where the field-notes do not give the distances be- 
tween the triple corners. First: Retrace the original range 


34R, L. C. (1909) § 64; ante, 
§ 365. 
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line-and mark it in the vicinity of the various triple corners. 
Second: Retrace the section lines closing upon the missing 
corners according to the notes of the original survey in 
the manner indicated in this work, placing temporary cor- 
ners at the point of intersection with the range line. Third: 
Carefully test the temporary corners at points of intersec- 
tion with the range line by measurements to objects and 
known corners on such line as indicated in the field-notes. 
Fourth: Make the necessary corrections in the location of 
the temporary corners as indicated by the remeasurements 
and erect a permanent corner in the manner set out in this 
work for re-establishing missing double corners. In making 
these measurements the surveyor should studiously follow 
all data concerning the lines under consideration as recorded 
in the field-notes. The work will be unsatisfactory and the 
checks quite unreliable at the best, as the areas of adjacent. 
tracts as indicated on the plats may be incorrect.?5 


§ 542. Re-establish triple corners on range line where 
‘all are missing.—First: Re-establish the corners set when 
the range line was run by proportional measurements as 
indicated in this work for restoring section and quarter- 
section corners on town lines. Second: Re-establish the 
two remaining corners according to the rule laid down in 
this work for re-establishment of double corners.37 


§ 543. To restore fractional section lines closing upon 
reservations or grants to private persons.—(a) Where the 
point of intersection of such line with the boundary line was 
indicated in the field-notes by distances to known corners 
on such boundary line and on opposite sides of such point 
of intersection, the surveyor will establish such point on 
the boundary line by proportional measurements to such 
known corners. Connect the point so fixed with the section 
or quarter-section corner nearest thereto east or west or 
north or south as the case may be. In other words the 


35 Ante, § 366. 87R. L. C. (1909) § 66; ante, 
86 Ante, § 367. § 367. 
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lines retraced or corners to be established in the instant 
case are so to be run as to plant them in the proper places. 

(bo) Where the point of intersection of such line with the 
boundary line is not indicated in the field-notes by distances 
to known corners on the boundary line, First: Retrace the 
original boundary line as indicated by the field-notes, placing 
a temporary mark in the vicinity of the closing fractional 
section line. Second: Ascertain the real course used by the 
original surveyor and test the same by taking the average 
comparative course of three or more lines of sections in the 
same township and run at the same time. Third: Using 
such comparative average course, the surveyor will run 
the required line by such course from the nearest interior 
corner either known or re-established prior thereto. Fourth: 
Test the point of intersection with the Indian or other 
boundary line by all possible proportional measurements.?8 
See DE Fig. 122. 


§ 544. Relocation of moved corners.—County surveyors 
are frequently called upon to restore corners which have 
been moved, either by accident or purposely. In such case, 
the surveyor will proceed in th same manner as for the 
restoration of lost corners. This may not be very satis- 
factory to the owners of the property adjacent to the 
moved corner but it is the only thing to do, except the 
interested parties may submit their differences to the local 
courts for adjudication.®9 


§ 545. To establish west quarter corner of section six.— 
The west quarter corner of section six in a certain township 
was never established. The southwest corner and the north- 
west corner of the section are known. The original meas- 
urement of the west side of the section was 78.60 chains 
and recent measurement 79.50. Required to establish the 
west quarter corner. Operation. This quarter corner must 
be established in a direct line between the two section 


38 R. L. C. (1939) § 1040; ante, 39 R, L. C. (1909) § 71. 
§§ 369, 538. 
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corners, 40 chains north, government measure, of the south- 
west corner of the section. Therefore, run a direct line 
between the two section corners and plant the quarter corner 
on said line 40 chains, original measure, or 40.458 chains 
recent measure, north of the southwest corner of the sec- 
tion. The proportional statement to secure the result would 
be: 78.60 Chs. : 40.00 Chs. :: 79.50 Chs. : X. The sur- 
veyor will readily note that it would not do to plant the 
corner 40 Chs. recent measure north of the southwest corner 
of the section unless the original measure and the recent 
measure were exactly the same.?° 


§ 546. To establish 1/16 corner of same section north of 
the quarter corner.—Proceed as above to establish the west 
quarter corner. This would give the distance between the 
northwest corner of the section and the west quarter 
corner, government measure 38.60 chains, or recent meas- 
ure, 39.042 chains. The 1/16 corner should be placed on a 
direct line between west 1/4 corner and the northwest 
corner of the section, 20 chains north, original measure, 
of the. west quarter corner. The original measure was 
38.60 chains and the recent measure by computation is 
39.042 chains. The proportion would be 38.60 : 20 :: 39.042 
: X. This would give a recent measure of 20.229 chains 
north of the west 1/4 corner of the section. The west 1/16 
corner of the section south of the quarter corner, of course, 
would be midway on a direct line between the southwest 
corner of the section and the west 1/4 corner.*1 


§ 547. To establish north quarter corner of section six 
in a township bordering on correction line north.—In this 
case, the north quarter corner was never established. The 
northwest and northeast corners of the section are known. 
The original measure of the north side of the section was 
77.40 chains. The recent measure is 78.20 chains. The 
north quarter corner must be established on a direct line 
between the section corners at a point 40 chains, original 


40 Ante, § 527. 41 Ante, § 525. 
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measure, west of the northeast corner of the section. By 
computation, the recent measure of the distance west of 
said corner would be 40.413 chains. The proportion would 
be: 77.40 : 40 :: 78.20 : X.. This gives 40.413 chains, the 
distance, recent measure, of the north quarter corner, west 
of the northeast corner of the section.*2 


§ 548. To establish north quarter corner of section five 
in a township bordering north on a correction line.—The 
northwest and northeast corners of said section, we. will 
assume, are known. -The north quarter corner must be 
established midway and on a direct line between such 
section corners. The same rule will apply to sections 1, 2, 
3, and 4 of a township similarly situated.43 


§ 549. To re-establish the east quarter corner of section 
five.—In this case, we will assume, the northeast and south- 
east corners of the section are known. The east quarter 
corner is lost. The east side of the section, original 
measure, was 74.48 chains. The east quarter corner must 
be placed on a direct line between northeast and south- 
east corners of the section 40 chains, original measure, 
north of the southeast corner thereof. On running the 
east side of the section the recent distance is found to be 
74.12 chains. By proportion we find the east quarter corner 
should be placed 39.806 chains, recent measure, north of 
the southeast corner of the section. The proportional state- 
ment: 74.48 : 40.00 :: 74.12 : X. X is found to be sub- 
stantially 39.807 chains. The east and west quarter corners 
of sections 1, 2, 3, and 4 similarly situated, would be 
re-established in a like manner.*# 


§ 550. Observations on different methods of establishing 
quarter-quarter corners north of center in fractional sec- 
tions.—The author has followed the method of establishing 
such quarter-quarter corners, which seemed to him most 


42 Ante, § 527. 44 Ante, § 529. 
43 Ante, § 528. 
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equitable and in harmony with the general instructions of 
the land department of the government in the subdivisions 
of sections. The reader is referred to an earlier chapter of 


C 


40.25 


Rigs a23 


this work.4® We are not unmindful of the fact that another 
method has frequently been used, by reputable surveyors, 
in the locations of such corners. The method sometimes 
used is to fix the 1/16 corners on the section lines opposite 
each other and connect these 1/16 corners by a direct line, 
fixing the quarter-quarter corner at the point of intersection 
of such line with the quarter line. 


45 Ante, ch. 15, § 874. 
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In order to get the viewpoint of the land-office, the author 
wrote the following letter to the commissioner of that office: 


“Commissioner of General Land Office. Dec. 6, 1917. 
Washington, D. C. 
“Dear Sir,— 

“In the diagram below, (Fig. 123), I would thank you to 
give me the rule promulgated by your office with reference 
to establishing the N. W. corner of S. W. 1/4 of N. E. 1/4 
of section 5 of a supposed township. Suppose the govern- 
ment measurements, in part, of said section are as follows: 
West side of northwest quarter 40.10 chains; East side of 
N. E. 1/4 40.20 chains; the present measurements are as 
follows: West side of N. W. 1/4 40.30 chains; East side 
of N. E. 1/4 40.35 chains; West side of N. E. 1/4 40.45 
chains. 

“There is some authority for establishing point ‘‘A” on 
the diagram (N. W. Cor. of 8. W. of N. E.) as follows: 
Compute government distance 5-C (west side of N. E. 1/4) 
by making it a mean between the government measure- 
ments of west side of N. W. and east side of N. E.; that 
is a mean between 40.20 and 40.10 or 40.15. Then take 
present measurement of 5-C (40.45 Chs.) and establish 
“A” by proportional measurement of present distance with 
the computed government measurement. This would make 
point “A” 20.149 chains present measurement north of 
center of section. Would you condemn this method? 

“Of course, the chances are this would not fix said point, 
in this instance, at the same place it would be fixed by 
establishing the N. E. corner of 8S. E. of N. E. and from 
that point run a line parallel with the east and west quarter 
line west until it intersects the north and south quarter line. 
I would like your suggestions on this proposition and also 
the manner laid down by your office in fixing point “A.” 


“Thanking you for an early reply, I am, 


“Yours truly, 
F. E. CLARK.” 
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Under date of December 15, 1917, the general land-office 
replied as follows: 


“57 109p “EH CGT.” 
“Department of the Interior, 
General Land Office, 
Washington, December 15, 1917. 
“Wire teat Clark, 
Attorney at Law, 
729 Plymouth Bldg., 
Minneapolis, Minn. 


“My Dear Sir :— 

“Tn reply to your letter of December 6, 1917, relative to 
the procedure to be followed in the establishment of the 
northwest corner of the SW 1/4 NE 1/4 of a hypothetical 
section, you are informed that the method outlined in the 
second paragraph of your letter is correct, and is indorsed 
by this office. A quarter section should properly be sub- 
divided upon the principles which are applied in the sub- 
division of a full section, and consequently, the suggestions 
contained in the third paragraph of your said communica- 
tion can not be approved. It is true, moreover, as noted in 
your letter, that only under exceptional conditions would 
the points determined by the two methods coincide. 

“Very respectfully, 
Do KS PAROLE 
Acting Assistant Commissioner.” 


The government distances are given within the section 
lines and present measurements are given without the sec- 
tion lines on the diagram. 


In view of the fact of the approval of the method laid 
down in this work for fixing the northwest corner of the 
SW 1/4 of the NE 1/4 of fractional section 5, by the com- 
missioner of the general land-office, we advise that this 
method be followed in all similar cases of fractional sections. 
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It follows the rule for the subdivision of a full section and 
is equitable to the proprietors of the lands therein.+¢ 


§ 551. Illustration of method used to establish lost cor- 
ners.—The memorandum following embraces a statement 
of facts put up to a surveyor in actual. practice and his solu- 
tion thereof. It will be noted that, in a large measure, the 
surveyor made use of the rules of evidence in solving the 
questions before him. This is not unusual. Then too 
he made use of the shovel in uncovering the evidence of 
location of corners. See Fig. 124. 


In the diagram, a. b. d. and h. are lost; c. and e. are 
known, f. and g. are two stakes set on S line of Sec. 25 by 
the surveyor when line. a.-e. was. known,.“‘a.’. was supposed 
to be S of the line and near the lake. 


Upon using f. & g. assumed to be on §S line Sec. 25, a 
surveyor pretended to locate b. supposed by him to be SW 
corner of Sec. 25. This surveyor secured evidence in the 
neighborhood from reputable people that a former surveyor 
had planted a stone monument in the roadway at b. This 
stone was by turn-piking the road covered up several feet. It 
was found by digging down several feet in line with f.-g. and 
assumed by him to be the SW corner of Sec. 25. It was so 
held to be. There was no record of the work done years 
before by the surveyor who located the stone at b. He was 
dead at the time of the later survey. The evidence as to stone 
at b. was a vague report in the vicinity. However, there was 
ample evidence, in our opinion, to justify the surveyor in 
accepting the buried stone as the corner at b. The reputa- 
tion in the neighborhood as to f. and g. being on the line 
b.-c. aided almost conclusively to establish b. as the S.W. 
corner to Sec. 25. 

From the assumed corner, b., surveyor located a., meander 
corner and h., NW corner Sec. 25, using corner e. to aid in 
locating h. and a. The meander corner “a.’’ was lost so 
far as any one knew but there was a report in the vicinity 


46 Ante, § 525. 
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Meander Corner 
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Fig. o24 


Meander Corner—Lost. 
SW Corner Sec. 25—Lost. 
SE Corner Sec. 25—Known. 
Ruins of stake S line Sec. 25—Located by excavation. 
Ruins of stake S line Sec. 25—Located by excavation. 
SW Corner Sec. 26—Formerly marked by stake, now 
lost. 
Lost. 
NW Corner Sec. 24—Known. 
. k. 1. m. Known. 
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that a former surveyor had planted a stake near the shore 
of the lake but no one could locate it. Hence the surveyor 
in order to locate the meander corner “a.” after locating 
“b.” prolonged line e. b. to the lake and then with a spade 
shoveled the earth away in the vicinity where it was thought 
that meander corner “a.’”’ could be found. A few minutes 
with the shovel uncovered a wooden post about a foot below 
the surface of the earth, pretty well rotted out, and directly 
in the line e.-b. prolonged. The surveyor prolonged line 
b.-c. to d. and found an old post considerably rotted out. 
Corners 1., m., j., k., were known. Corner h. was established 
by proportional measurement of line b.-e. and k.-l. under the 
rule. 


CHAPTER 20 
DEDICATION AND ESTOPPEL 


Section. Section. 

552. Scope. 558. Certain acts do not consti- 

553. Dedication to public or char- tute dedication. 
itable use. 559. Reservation of minerals in 

554, Methods of dedication. dedication of street. 

555. Dedication by plat—Accept- 560. Estoppel of grantee as 
ance. against public. 

556. What title passes—Status of 561. Estoppel of proprietor. of 
land—Rights of dedicator. plat. 


557. Completed dedication irre- 562. Words of dedication. 
vocable—Reverter. 

§ 552. Scope.—One of the important duties of the sur- 
veyor is the surveying of lands into blocks and lots, the 
making and certification of a plat of the lands so surveyed 
and the recording of the plat, in the office of the register of 
deeds or some other public officer of the county where the 
land lies. That subject will be considered in a later chapter 
of this work.1. The surveyor or the attorney will refer 
to the statutes of his own state to learn the details of the 
requirements for a legal platting and dedication of lands 
in such state. All of the provisions of that statute should 
be followed. However, the subject of dedication and estop- 
pel is closely connected therewith and naturally requires 
brief consideration in this work. We propose to treat this 
subject briefly and will inquire into dedications, express 
and implied, and will consider what acts may result in a 
dedication of a part of the lands of which title may be in 
the donor. 

Dedication implies a donor and a donee. The owner of 
land may dedicate the whole or any part thereof to a 
municipality, to a religious organization, to a college or 
school, in fact, to any public or charitable purpose unless 
forbidden by statute. No consideration is necessary to 


1 Post, ch. 28. 
610 
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pass to the donor, except that to make a legal dedication 
there should be an acceptance thereof by the donee. Such 
acceptance may be implied. After a dedication to the public 
has been made and accepted, every member of that public 
has an interest in the thing dedicated—not an individual 


interest, but one in common with the public generally. 


§ 553. Dedication to public or charitable use.—Dedica- 
tion is an appropriation of land to some public or charitable 
use by its owner, such owner reserving to himself no inter- 
est in the soil other than such as is consistent with the 
full enjoyment of such public or charitable use.2, A recorded 
plat of a town, containing a square marked “‘church square” 
with marginal reference that it was “appropriated to the 
four first religious denominations who may form societies 
in the foregoing town,” is evidence of a dedication at 
common law.? Where a city having power to purchase 
and hold real estate for the use of the city, purchased land 
for a pecuniary consideration named in the deed, it took an 
absolute title thereto, though the deed recited that it is 
“hereby understood that said premises are deeded to said 
party of the second part for city hall purposes only.’’4 

The principle of the dedication of land to the public use 
is of very ancient origin and evidently has been practiced 
since private individuals were permitted to own land. How- 
ever, the law of dedication may be said to be of purely 
common-law origin.® 


2 Report by the directors or 
officers in charge of a land com- 
pany, made at a_ stockholders’ 
meeting, that the company had 
selected, set aside, and suitably 
inclosed land for a burying place, 
was relevant on the question of 
dedication, and the secretary and 
bookkeeper could testify that no 
part of such report was rejected. 
Bessemer Land & Imp. Co. v. Jen- 
kins, 111 Ala. 135, 18 So. 565, 56 
Am. St. 26. See also Benn v. Hat- 
cher, 81 Va. 25, 59 Am. Rep. 645; 
Bushnell v. Scott, 21 Wis. 451, 94 
Am. Dec. 555. 


3 Patrick v. Young Men’s Chris- 
tian Assn., 120 Mich. 185, 79 N. 
W. 208. 

4 Huron vy. Wilcox, 17 S. Dak. 
625, 98 N. W. 88, 106 Am. St. 788. 

5“A space left open in private 
property bordering on a highway 
for the accommodation, not of the 
public, but of the owner, is not 
thereby dedicated to public use, 
but may be resumed at pleasure.” 
Gowen y. Philadelphia Exch. Co., 
5 Watts & S. (Pa.) 141, 40 Am. 
Dec. 489. 
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1. Highways. ‘The common law upheld immemorially 
dedications by landowners and acceptance by the public as 
a valid method of creating highways, and this doctrine be- 
came, at an early day, part of the jurisprudence of” 
Missouri.® 

2. Parks. “Dedications of land for public purposes have 
frequently come under the consideration of” the United 
States courts, “and the objections which have generally 
been raised against their validity have been the want of a 
grantee competent to take the title; applying to them the 
rule which prevails in private grants, that there must be 
a grantee as well as a grantor. But that is not the light 
in which this court has considered such dedications for 
public use. The law applies to them rules adapted to the 
nature and circumstances of the case, and to carry into 
execution the intention and object of the grantor; and 
secure to the public the benefit held out and expected to 
be derived from and enjoyed by the dedication.”? Held a 
legal dedication. 


3. Hducation. “A dedication of land for a public or 
charitable use is good without a donee to take; and the 
Legislature, as well as Chancery, may appoint trustees who 
may maintain actions in regard to the land. Held, accord- 
ingly, in an action to quiet title, where it appeared that 
land adjoining the school premises of the plaintiff had been 
dedicated for public use for school purposes by the defend- 
ant, that the dedication was valid, and that the action was 
properly brought by the plaintiff.’’§ 

4. Depots. “A person platted a tract of land into town 
lots and blocks, designating the streets separating the 
blocks. The plat showed two strips of about fifty feet in 
width, on each side of the grounds held by a railway com- 
pany for right of way, marked ‘depot.’ These strips re- 


6 State v. Muir, 186 Mo. App. 8 Carpenteria School Dist. v. 
118, 117 S. W. 620. Heath, 56 Cal. 478. 

7 Cincinnati v. White’s Lessee, 
6 Pet. (31 U. S:) 431, 8 li. ed. 452. 
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mained unoccupied and uninclosed for a number of years, 
being used by the public as a passageway to and from the 
depot, until the proprietor of the town erected on one of 
the strips a crib, and by himself, or tenants, occupied the 
same: Held, that none or all of these acts proved an inten- 
tion to dedicate these grounds to the public, and the fact 
that the owner marked these strips ‘depot,’ negatives the 
idea of an intention to dedicate. And there being no dedi- 
cation to public use, he could not be enjoined from using 
the grounds for his private use.’’? 


5. Wharves. “Tf, by the laws in force in Minnesota, in 
1859, the recording of a town or city plat, indicating a 
dedication, for a public purpose, of certain parts of the land 
laid out, operated as a conveyance, in fee, to the town or 
city, yet, it could operate only as a conveyance of the fee, 
subject to the purpose indicated by the dedication, and 
subject to that it must be held by any future claimant.” 
In the claimed dedication we find the words “‘street,” “‘levee”’ 
and “landing,” indicating the purpose of such dedication 
was for “wharf purposes” in favor of the general public.?° 


6. Bridge. ‘Where a land improvement corporation, 
after laying out and recording a map of a proposed town- 
site, held out, by itself and its agents, to the purchasers of 
lots in the town and to others, that it would construct a 
bridge and open a public highway across the same, leading 
to the town, and such bridge was subsequently constructed 
and the road opened, such acts, in connection with such 
declarations, sufficiently show an intention to appropriate 
the land and bridge to public use, and upon acceptance by 
the public the dedication becomes complete.” !! 


7. Private Road. ‘To establish a public highway. by 
dedication, dedication by the owner to the public, and an 
acceptance by the public, must be shown. Dedication as a 


9 Williams v. Morgan, 61 IIl. 89. 11 Sussman v. San Luis Obispo 
10 St. Paul & P. R. Co. v. Schur- County, 126 Cal. 536, 59 Pac. 24. 
meier, 7 Wall (74 U. S.) 272, 19 
L. ed. 74. 
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private way, or any length of user as such, will not be 


sufficient.’ 


The gist of dedication is that it must be for the use of 
the public at large and not for a mere private purpose.?% 
“A conveyance of land to trustees for the use and benefit 
of a religious sect or denomination, as a place of public 
worship, is, by section 2606, Code 1906, valid, and not void— 
for uncertainty, and, as provided by said statute, will be 
construed to give the local society or congregation of such 
religious sect or denomination control thereof.”’!4 However, 
the principle has been invoked to uphold gifts for pious, 
charitable, church, school, cemetery, and similar uses, even 
though the benefits are to be enjoyed by a limited class only, 
and not by the public at large.15 


§ 554. Methods of dedication.—It is unnecessary that 
there be a writing to effect dedication. Anything which 
evidences the intention of the owner to give and the public 
or charity to accept the gift is sufficient. ‘Twenty years’ 
use by the public under claim of right, evidenced by the use, 
will give a right to the road or street, of which the owner 
of the fee can not divest the public, no matter what may 
have been his intention.” ‘That property may be dedi- 
cated to a public use is a principle too well established to 
require any citation of authorities, as is also the principle 
that all that is necessary to constitute such dedication is 


12 State v. Tucker, 36 Iowa 485. 

13 Dedication of real estate to 
public use may be made verbally, 
but an intention to appropriate to 
the general use of the public must 
exist. Hall v. McLeod, 2 Mete. (59 
Ky.) 98, 74 Am. Dec. 400. 

Permissive use of passage way 
through land, although continued 
for 50 years, confers no right in 
the persons using it. Hall v. Mc- 
Leod, 2 Mete. (59 Ky.) 98, 74 Am. 
Dec. 400. 


Vendee has no right of way 
through land of his vendor, unless 
such right-of-way is indispensably 
necessary to the enjoyment of the 
land conveyed to him. Hall v. 
McLeod, 2 Mete. (59 Ky.) 98, 74 
Am. Dec. 400. 

14 Deepwater R. Co. v. Honaker, 
66 (Weve. 136667 S25 B 04)027 
L. R. A. (N. S.) 388. 

15 Davidson v. Reed, 111 Ill. 167, 
58 Am. Rep. 613; Deepwater R. 
Co. v. Honaker, 66 W. Va. 136, 66 
S. E. 104, 27 L. R. A. (N. S.) 888. 
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the assent of the owner of the soil to the public use * * *,’’16 
Dedication may be made with or without writing by any 
act of the owner. Throwing open land to the public travel, 
platting and selling lots bounded by streets, designated on 
the plat as such, or acquiescence in the use of the land by 
the public or the charity are acts of dedication. Where a 
deed contains two descriptions, each complete in itself, of 
the land conveyed, one of the descriptions including all the 
land included in the other and more besides, the deed passes 
title to all the land contained in the larger tract.17 The 
intention of the owner to set apart the land to the par- 
ticular use is the gist of the act. Intention may be shown 
by a writing or by parole.18 


In all matters of dedication there must be an intent to 
dedicate the particular property. If such intent is not shown 
by the instrument creating the trust for such purpose it 
may be shown by parole. To illustrate, a county entered a 
certain quarter section of land, subsequently platted it as a 
townsite, located a town thereon, and recorded the plat, in 
the center of which was shown a tract marked ‘Public 
Square” surrounded by streets. Outside of it were blocks, 
subdivided into lots. When the lots were sold, the county 
reserved two, facing the public square, on which it built a 
courthouse. For about 50 years the county had not made 
use of the square for any public purpose of its own, but 
such square had been used as public grounds in a city 
ordinarily are used. It was held that it was the original 
intention to dedicate the square to the town for park pur- 
poses, and that it was so accepted by the town, and that, 
irrespective of whether or not the legal title was in the 


16 Marion y. Skillman, 127 Ind. 18 Gentleman v. Soule, 32 Ili. 
130, 26 N. E. 676, 11 L. R. A. 55. App. 271, 838 Am. Dec. 264; Ed- 
See also Vick v. Vicksburg, 1 How. wards & Walsh Construction Co. 
'(2 Miss.) 379, 31 Am. Dec. 167. v. Jasper Co., 117 Iowa 365, 90 

17 Lake Erie & W. R. Co. v. N. W. 1006, 94 Am. St. 301. 
Witham, 155 Ill. 514, 40 N. E. 

1014, 28 L. R. A. 612, 46 Am. St. 
300, 
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county, assessments against the square for paving the 
streets around it were payable by the city, and not by the 
county.1® The statute of frauds does not apply to a dedi- 


cation of land to the public or charitable use.?° 


§ 555. Dedication by plat—Acceptance.—The dedication 
of land by plat of the owner is the most common manner 
of setting off property to the use of the public and that 
which most concerns surveyors. As is well known such 
dedications are effected by designating on the plat the 
streets, parks, squares, school sites, church sites, library 
sites, or city hall sites. Thus if a plat dedicating a street 
is approved by the board of public works and duly recorded, 
an acceptance is sufficiently shown by evidence that men 
employed by the city plowed furrows on each side of the 
street, and shaped up said street for public travel.2! In 
some states the acknowledgment and recording of a plat 
is equivalent to a transfer of the parts designated thereon 
for public use. The theory is that the public is presumed 
to have accepted the property so dedicated, especially where 
there is no consideration to be paid or no obligation on the 
part of the public to do or not to do certain things. Where 
land is platted for and dedicated to the city or village for 
purposes in accordance with the provisions of a statute, 
the city or village acquires ownership of the streets, 
alleys, and public grounds in fee simple, and an abutting 
lot owner can not maintain an action against the city or 
village to recover the value of the natural products of the 


19 Edwards & Walsh Constr. Co. 
v. Jasper County, 117 Iowa 365, 
90 N. W. 1006, 94 Am. St. 301. 
See also Young v. Mahaska Coun- 
ty, 88 Iowa 681, 56 N. W. 177; 
Agne vy. Slitsinger, 96 Iowa 181, 
64 N. W. 886, 36 L. R. A. 701. 

20 Cases of the dedication of 
lands to public use are not prece- 
dents for the application of the 
doctrine of estoppel in violation 
of a proviso of the statute of 


frauds, for dedications are not 
within that statute. Hayes v. Liv- 
ingston, 84 Mich. 384, 22 Am. 
Rep. 5838. 

21 People v. Wolverine Mfg. Co., 
141 Mich. 455, 104 N. W. 725, 113 
Am. St. 544; Thousand Island 
Park Assn. v. Tucker, 173 N. Y. 
208, 65 N. EH. 975, 60 L. R. A. 786; 
Porter v. International Bridge 
Coy 200R Nae 2545 Gon Ne hinaalos 
21 Ann. Cas. 684. 


617 DEDICATION AND ESTOPPEL § 555 
soil grown upon the surface of the adjacent street which 
has been converted to the municipality.22 Acceptance in 
some form seems to be essential.2 In the Wisconsin case 
an owner of land subdivided it into lots. The plat desig- 
nated a strip in the center as a street or roadway connect- 
ing with a public street at one end, and terminating within 
the land of the owner at the other. A number of the lots 
fronted on this so-called street. The city authorities re- 
fused to accept his plat or recognize the street, but the 
owner improved and graded the same, and sold lots thereon. 
It was held that while the purchaser of a lot fronting on 
such way had the right to use it for access to his property 
from the public street, he had no right in that portion of it 
beyond his lot, toward the closed end, and had no standing 
to enjoin the enclosure of such portion. Acceptance may 
be inferred by use of street dedicated.24 Acceptance is 
practically implied in some cases. ‘“‘A complete dedication 
of the tracts designated on the plat as streets and alleys 
results from the execution and record of such a deed, irre- 
spective of any acceptance on behalf of the public.”25 But, 
nevertheless, there must be some kind of acceptance.?® 
Acceptance need only be made within a reasonable time.?7 
In absence of statutory requirement formal acceptance is 
not generally necessary, but it may be necessary in order 
to render a municipality liable for up-keep.28 The au- 


22 Carroll v. Elmwood, 88 Nebr. 
B52;01129) NJ We 537) ) 831 LA Re A! 
(N. S.) 1053; Whiting v. Hoglund, 
127 Wish.13d! L062 N. OW. 3891507 
Ann. Cas. 224. 

23 Hammond v. Standard Oil 
Co., 79 Ind. App. 356, .138 N. E. 
769; Mahler v. Brumder, 92 Wis. 
477, 66 N. W. 502, 31 L. R. A. 695. 

24 Mahler v. Brumder, 92 Wis. 
ATT2-66UNi W022 81 Li Re AY 
695. 

25 Wallace v. Cable, 87 Kans. 
835, 127 Pac. 5, 42 L. R. A. (N. 
S.) 587. 

26 The mere indication of a 
street upon an unrecorded map 


of a town or city plat does not 
constitute a dedication by the 
owner, if the street was not 
actually opened and accepted by 
public user, and no sale of lots 
was made thereon, but the same 
remained inclosed. People v. Reed, 
819 Call70,°220Pac. AV4eA'5' NAM. 
St7e225:, 

27 Lee v. Harris, 206 Ill. 428, 
69 N. E. 230, 99 Am. St. 176. 

28 Mere approval of a plat of 
a proposed addition to a city by 
the common council as required by 
statute did not constitute an ac- 
ceptance by the city of the streets 
thereon laid out, or amount to 
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thorities do not seem to be uniform as to implied acceptance 
by user but the later cases sustain the doctrine that dedica- 


tion may be accepted by long continued public user.?® 


§ 556. What title passes—Status of land—Rights of dedi- 
cator.—Title need not vest in the intended use. The fee 
may remain in the donor, subject to an easement in the 
donee. When the owner of the land executes a plat thereto, 
he dedicates to the public an easement of way in the streets 
there appearing and retains the fee therein subject to such 
easement.?° Whether or not title passes, the land is held 
in trust for the use intended, and the dedicatee can not 
divest itself of its holding.31 Where a street has been 
legally vacated before any lot has been transferred, the 
reasons for imputing or presuming that the title to lots 
subsequently conveyed by the proprietor and bounding on 
the street extends to the center of the street have ceased. 
The proprietor retains title to such vacated street free from 
the easement, as mere land, when he parts with the lots 
abutting it. Title to a tract correctly and accurately 
described by metes and bounds on the plat passes, but not 
to a parcel distinct from it.82. The dedicator may prescribe 


an act of jurisdiction over them, 
or impose an obligation upon the 
city to keep them in repair, al- 
though such plat vested the fee of 
the streets therein described in 
the city, and the charter of the 
city provided that it should be 
unlawful to make or file any such 
plat without the approval of the 
common council. Downed _ vy. 
Kansas City, 156 Mo. 60, 56 S. W. 
902, 51 L. R. A. 170. 

29 Bessemer Land & Imp. Co. 
v. Jenkins, 111 Ala. 185, 18 So. 
565, 56 Am. St. 26. 

30 Hoboken M. E. Church v. 
Hoboken, 33 N. J. L. 18, 97 Am. 
Dec. 696; White v. Jefferson, 110 
Minn. 276, 124 N. W. 873, 125 
NvepWis 26255132: La RapAgi( NaS) 
778. 


31 Sears v. Chicago, 247 Ill. 204, 
93, N. E..158, 189. Am.,.St.. 319, 20 
Ann. Cas. 539; Gaskins v. Wil- 
liams, 235 Mo. 568, 189 S. W. 117, 
35 L. R. A. (N. 8S.) 603. 

32 “When a deed contains an ex- 
press reservation, or the circum- 
stances justify the inference of 
intention not to convey a fee to 
any part of the street, the vendor 
remains its owner. If, for ex- 
ample, the owner should transfer 
the fee to the street subject to 
the easement to one person, and 
afterwards transfer the adjoining 
lots to other persons, the implica- 
tion would be that he did not in- 
tend to grant to the latter any 
interest in the land which had 
been a street.” White v. Jeffer- 
son, 110 Minn. 276, 124 N. W. 
8785782) Le RwAs GN. S378: 


619 DEDICATION AND ESTOPPEL § 556 
limitations on the gift.33 The state can not destroy the 
trust.34 A city may build a wharf on a dedicated street 
bordering on a navigable stream. It has been held that on 
the large fresh-water streams of the country, which are 
navigable in the popular sense of that term, the riparian 
ownership must be limited to the water line, whether high- 
water line or low-water line has not always been indicated: 
and that while the public have an easement in the use of 
the water beyond that line, the state itself is the owner 
of the soil under the water.®5 

The dedicator may maintain suit to restrain a violation 
of the restriction in the gift.3¢ It is held in some juris- 
dictions that third persons may maintain such © suit.87 
But this is denied in other states.38 Generally the dedicator 
may withdraw his offer before acceptance.®9 

In a Minnesota case, A platted a tract of land as ‘“A’s 
addition,” the plat showing streets. In 1889, one of the 
streets was duly vacated and a record of such vacation 
was made. In 1892, A conveyed to B lots 28 and 24 of said 
plat between which said vacated street originally was laid. 
In 1906, A’s trustee conveyed to C by metes and bounds the 
vacated street between the said lots 23 and 24. It was held 
in a contest between B and C that B secured title only to 
447. See also Barnes v. Keokuk, 


Cy OU Si BEM iby eal, PRE 
Bainbridge v. Sherlock, 29. Ind. 


33 South Parks Comrs. v. S. 
Karpen & Bros., 248 Ill. 299, 98 
N. .H. 910, .21. Ann. Cas., 127. 


34 “Where land has been ded- 
icated to a specific, limited, and 
definite public use, the legislature 
has no power to destroy the trust, 
or divert the property to any 
other purpose inconsistent with 
the particular use to which it was 
dedicated. The state holds such 
property, not in a proprietary, but 
in a sovereign, capacity, in trust 
for the use to which it was ded- 
icated.” St. Paul v. Chicago, M. 
& St. P. R. Co., 68 Minn. 330, 63 
N. W. 267, 65 N. W. 649, 68 N. 
W. 458, 34 L. R. A. 184. 

35 Backus v. Detroit, 49 Mich. 
110, 18 N. W. 380, 48 Am. Rep. 


© 


3864, 95 Am. Rep. 644; McManus 
v. Carmichael, 3 Iowa 1, 57; Tom- 
lin v. Dubuque, B. & M. R. Co., 
32 Iowa 106, 7 Am. Rep. 176; 
Wood vy. Fowler, 26 Kan. 682, 40 
Am. Rep. 330. 

36 Daniels v. Chicago & N. W. 
R. Co., 85 Iowa 129, 14 Am. Rep. 
490. 

37 Davenport v. Buffington, 97 
Fed! 234,°.46 H:' R.°A2''377. 

38 Smith v. Heuston, 6 Ohio 101, 
25 Am. Dec. 741. 

39 People v. Reed, 81 Cal. 70, 22 
Pac. 474, 15 Am. St. 22. 
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the two lots as originally bounded and that his deed did not 
carry the street as originally laid out and that the deed to 
C did carry the vacated street.4° The case last cited is an 
important one and in some respects unusual. The rule is 
contra in many other states. If A had conveyed to B, 
Lots 23 and 24 and at the time added in the conveyance 
the following language, after describing the lots, “and 
including herein all rights in any adjacent street either 
vacated or not vacated,” B could hold the vacated street 
adjacent to such lots. Had the deed to B been executed 
before the vacation of the street it is likely that it would 
have carried title to the center of the street subject to the 
public easement, and that upon vacation, the title would be 
in B freed from any other interest.*! 


§ 557. Completed dedication irrevocable—Reverter.—A 
dedication once made and accepted is irrevocable.42 If the 
rule was otherwise great confusion would follow. Generally 
the land will revert to dedicator when the specified use 
becomes impossible, or when there has been an abandon- 
ment by dedicatee.42 A court of equity can not extinguish 
the right of reversion.44. The right of reversion is an im- 
portant one: The donor may justly complain of acts incon- 
sistent with the trust, and if the use is specifically set out in 
the instrument of trust or donation, that governs. 


§ 558. Certain acts do not constitute dedication.—The 
designation of the margin of a navigable stream by parallel 


40 White v. Jefferson, 110 Minn. 
216, 124 N. W. 373; 9125.N. W. 
262, 32 L, R. A.WGN..S.)) 778; 1784. 

41 The owner of a tract of land 
may, in the exercise of his right 
of freedom of contract, sell a lot 
abutting on a street, and part 
with or reserve the fee to the mid- 
dle of the street, subject to the 
public easement. White v. Jeffer- 
son, 110 Minn. 276, 124 N. W. 378, 
2D INC WirecOcye oom lemty ee Aem(ON 
S.) 778, 784. 


42 Webb v. Demopolis, 95 Ala. 
14.65.13: So. 2893521 Ji. -Ry A. 62; 
Marion v. Skillman, 127 Ind. 130, 
26. N. Hi.676, 11 Lai. As) 55% 

43 Campbell vy. Kansas City, 102 
Mo. 326, 13 S. W. 897, 10 L. R. A. 
593; Newark v. Watson, 56 N. J. 
ly 667, 29 Atl. 487, 24 L. R. A. 
843. 

44 Board of Education v. Van 
Wert, 18 Ohio St. 221, 98 Am. 
Dec. 114. 
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lines upon the plat of a city addition does not operate as a 
dedication of the land between such lines to the public. Such 
platted river lines only indicate where the owner expected 
the river to be when improved, and do not limit the bound- 
aries of lots, which will extend to the river, notwithstanding 
the plat lines. A riparian proprietor upon a river owns to 
the center thereof, subject to the easement of the public, 
over the navigable portion of the stream. Such an owner, 
on a navigable stream, has, without legislative authority, 
a right to erect docks and wharves, conforming to the regu- 
lations of the state for the protection of the public, and to 
so place them as to have the benefit of the navigable part 
of the stream. Such right to build docks terminates at the 
point of navigation.*® 

One who grants land as bounding on a street, and owns 
the strip of land so described as a street, can not be com- 
pelled in equity, at the suit of the grantee, to open and 
maintain the strip “as a street fit for travel.’’4é 


§ 559. Reservation of minerals in dedication of street.— 
A conveyance of land bounded by a public street, carries the 
title to the center of the street, unless the contrary is clearly 
expressed. Where the owner of platted land dedicated the 
streets to the public, reserving the minerals therein, with 
the right to mine the same, and subsequently conveyed the 
abutting lots, merely by number, without a reservation of 
the minerals, the latter will pass to the grantee of the lots.47 


§ 560. Estoppel of grantee as against public. Where 
one purchases lots according to a recorded plat, which are 


45“Qne who purchased lots on the subject.” Chicago v. Van- 


‘ying east of the north branch of 
the Chicago River, according to’ 
a plat, owned the fee to the cen- 
ter of the stream, subject only to 
the right of navigation, and had 
the right to erect a dock thereon, 
provided he did not encroach on 
the navigable part of the stream, 
and conformed to city ordinances 


Ingen, 152 Ill. 624, 38 N. E. 894, 
43 Am. St, 285. 

46 Hennessey v. Old Colony & 
N. R. Co., 101 Mass. 540, 100 Am. 
Dec. 127. 

47 Snoddy v. Bolen, 122 Mo. 479, 
24 S. W. 142, 25 S. W. 9382, 24 
BS R. 7A.5507. 
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partly upland and partly tide land, with an alley and other 
lots platted over tide water in front of them the purchaser 
is estopped from claiming any rights beyond the platted 
boundaries of his lots, as against the rights of the public 
in said alley, and of those in possession of the lots beyond 
such alley.48 


§ 561. Estoppel of proprietor of plat.—The plat of M’s 
addition to a city recorded in 1847, showed a street on the 
east side forty feet in width. The plat of C’s addition to 
the same city, recorded in 1848, showed a street on the 
west side forty feet in width, which, together with the forty © 
feet on the east side of M’s addition, was represented as 
constituting one continuous street eighty feet in width. 
There was nothing on the plat, nor any monument on the 
land, to indicate that there was any space between the two 
platted tracts; but there was, in fact, an intervening strip 
of twenty-seven feet belonging to M. The whole space of 
one hundred and seven feet has been used as a public street 
since platting the land, and lots have been sold on each side 
with reference to said plats. Held that M and those claim- 
ing under him are estopped from setting up title beyond 
the actual center of the street, as against persons who 
purchased lots on the opposite side of the street, after 
recording of said plats, without actual notice of M’s title 
to said strip. If the original boundary lines had appeared 
on the plats it would effectually be notice of M’s rights.49 


§ 562. Words of dedication.—The courts are frequently 
called upon to construe the wording of plats of subdivisions 
and additions to cities and villages and also the plats them- 
selves with wordings thereon. One of the questions which 
finds itself before the courts of last resort, often, is that 
of the dedication of certain parts of platted grounds to the 
municipality, or more properly to the public. If the dedi- 


48 Kenyon y. Knipe, 2 Wash. 49 Weisbrod vy. Chicago & N. W. 
394, 27 Pac. 227, 13 L. R. A. 142. R. Co., 18 Wis. 35, 86 Am. Dec. 
743. 
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cation is to the public all lot owners in the vicinity have an 
interest in the dedicated lands. It has been held that, “land 
* * * marked on the plat as ‘public ground,’ or, as ‘not 
to be occupied with buildings of any description,’ or, as 
‘public ground—no buildings,’ constitutes a dedication of 
such land in trust for the public.’5° It will be seen that 
words of dedication on the plat play an important part in 
the act of dedication. The court will construe such lan- 
guage, and, when so construed, it will become a part of the 
dedicatory language. It is evident that the language used 
and written on the plat in the case last cited placed the 
meaning of dedication beyond doubt. 


50 “Had the intention [that a _ the village trustees could not law- 
certain square should forever re- fully appropriate it to any other 
main an open space] been ex- public use.” Chicago v. Ward, 169 
pressed on the plat, or even inthe Ill. 892, 48 N. E. 927, 38 L. R. 
contemporaneous certificate, it is A. 849, 61 Am. St. 185. 
clear, on principle and authority, 


CHAPTER 21 
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conclusive. 575. Agreement on line indefinite 
567. Trustee bound in private ca- and uncertain. 
pacity also. 576. Practical location of line. 
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571. Agreement to employ a sur- 
veyor. 


§ 563. Scope—An important branch of the subject 
under consideration is that of agreements between adjacent 
proprietors of land as to the boundary line between them. 
Important for the reason that by so making such an agree- 
ment, parties, under certain circumstances, are precluded 
from insisting on the correct line when later ascertained. 
It is held generally that where there is an honest dispute 
between adjoining owners as to the location of the true line 
between them, and they establish a line and agree on such 
line as the division line, and thereafter both parties occupy 
and claim up to such line, on their respective sides, for the 
statutory period, they will be precluded from claiming 
beyond such line. In fact, it has been held that title can 
be and frequently is acquired by adverse possession in that 
manner. 

Likewise parties sometimes agree to call in a surveyor 
and have him run the division line between them. Whether 
or not they will be bound by the line so run will depend on 
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the circumstances in each case. The courts have not always 
been in harmony as to the binding effect of such an agree- 
ment on the line sorun. It is generally held that the parties 
will not be bound where the surveyor has made a mistake 
in running the line, and the parties were ignorant of such 
mistake, or did not assent to it. However, a careful exam- 
ination of the facts in each case is essential and then an 
application of the law as found in the adjudicated cases to 
those facts. We quote herein from some of the leading 
adjudicated cases on the subjects of this chapter. 


§ 564. Parol agreement as to boundary.—Where monu- 
ments or boundaries have been obliterated so as to leave 
the location a matter of uncertainty, a parol agreement as 
to the boundary is binding. Of course, this agreement must 
be entered into between the owners of adjoining lands and 
must have been acted on.!. Each party should act frankly 
toward the other in arriving at the agreement. Neither 
should withhold any fact or facts from the other which 
might cause him to act differently had such other fact been 
brought to his attention at the time. Should either party 
withhold any fact from the other, which fact was not 
known to the other concerning the line, and which fact, if 
known to the other, he would not have agreed to the line. 
It would be fraudulent to the other. And it is said: “A 
disputed question of boundary, where the true line is in- 
definite, or uncertain, may be determined by parol agree- 
ment between the parties” owning adjoining tracts.2 


§ 565. Consent to rectify crooked boundary.—A verbal 
consent to rectify a crooked boundary, which has been 
acquiesced in for twenty-five years, is not sufficient, in itself, 
to change the possession, and may be revoked before the 
boundary is changed.? Hence, to make the agreement 


1Clark v. Wethey, 19 Wend. 3 Dunham vy. Stuyvesant, 11 
(N. Y.) 320. Johns. (N. Y.) 569. 
2 Vosburgh v. Teator, 32 N. Y. 
561; Stout v. Woodward, 71 N. 
Y. 590. 
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effectual, the parties should at once make the change in 
the boundary according to the oral agreement, else it will 
be ineffective. 


§ 566. Boundary line agreed upon conclusive.—A bound- 
ary line expressly agreed upon is conclusive on the parties.* 
Of course the parties must be frank with each other and 
neither should withhold any knowledge he may have as to 
any fact which might cause the other to withhold his con- 
sent to the oral agreement, had he known such fact. 


§ 567. Trustee bound in private capacity also.—A gran- 
tor is bound in his private capacity to a boundary settled 
by him as trustee. He can not acknowledge a line in one 
capacity, and deny it in another.® 


§ 568. Ignorant as to line and agreement between own- 
ers.—Owners of adjoining lands between whom there is no 
dispute as to the location of the boundary line between 
them, but who are ignorant as to its true location, and for 
that reason employ a surveyor to locate it for them, are not 
bound by its location, if incorrect, even though they after- 
wards acquiesce in it, believing it to be correct. A line is 
not unknown or uncertain because some of the original 
monuments, placed by the government surveyors in the 
first instance to mark the corners are missing or can not 
be identified, if the field-notes of the original surveys afford 
means for ascertaining the true location of the boundary 
line.6 But the owners of land on opposite sides of a line, 
having agreed upon a certain line, as the true line, between 
them, and such line then being in dispute, will be bound 
thereby, if occupied adversely to that line for the statutory 
period.? 

Where an owner of land has contracted to sell it to 
a named person who afterwards, because he could not pay 


4 McCormick v. Barnum, 10 6 Pickett v. Nelson, 79 Wis. 9, 
Wend. (N. Y.) 104, 47 N. W. 986. 

5 Wood ex rel. Elmendorf vy. 7 Watrous yv. Morrison, 33 Fla. 
Livingston, 11 Johns. (N. Y.) 36. 261, 14 So. 805, 39 Am. St. 139. 
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for it, released all his rights under the contract to the 
owner of the land, the owner is not bound by an agreement 
of such vendee made with an adjoining owner as to the 
boundary line between them, even though the owner may 
have aided in making a survey purporting to establish such 
boundary.§ 


§ 569. Agreements on dividing line not a conveyance.— 
An agreement between adjoining owners fixing a boundary 
line between them is not valid for any other purpose than 
that of settling an uncertainty in regard to the common 
boundary; and if they agreed to a division line knowing it 
was not the true line, and with the purpose of transferring 
from one to the other of a body of land, which they both 
knew was not according to the truth, the agreement will 
not be enforced.® If a transfer of land by the above method 
should be sanctioned by the courts, the statutes providing 
that all conveyances of lands should be in writing, would be 
nullified. Hence, the so-called “line agreements” are sanc- 
tioned only where there is an honest dispute between the 
parties as to the line and where such line is not known. 

Persons owning adjoining lands may, by agreement, es- 
tablish the boundary between their lands, regardless of the 
lines of the government survey and when said agreement 
is clearly proved and the parties have occupied on each 
side of said line for the statutory period, claiming to own 
to that line and holding adversely it will be regarded as the 
true line.1° 


8 Pickett v. Nelson, 79 Wis. 9, 
47 N. W. 936. 

9 Lewis v. Ogram, 149 Cal. 505, 
87 Pac. 60, 10 L. R. A. (N. S.) 
610, 117 Am. St. 151. 

“Where the true boundary line 
between adjoining owners is un- 
certain and unknown to them, and 
may be ascertained only at more 
or less trouble and expense, an 
executed agreement to accept and 
abide by a certain line as such 
boundary, is binding upon the 


parties and subsequent purchasers 
having notice thereof, although 
the boundary agreed upon may 
not be the true line.” Lynch v. 
Beam, 67 Nebr. 541, 93 N. W. 
717 


10“Jn computing the adverse 
possession of a landowner for the 
purposes of the statute of limita- 
tion, the time during which his 
tenant held adversely under him 
should be included.” Cox v. 
Daugherty, 62 Ark. 629, 75 Ark. 
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§ 570. Party not estopped under certain circumstances. 
—Where adjoining owners hire a surveyor to run the line 
between their lands and he does attempt to run such line, 
the line so run will not bind the parties unless correctly 
run. And it has been held that, “If lines have been run 
by a surveyor at the common expense of owners of adjoin- 
ing lands, and boundary marks set up, and one party adopts 
a line thus run, and builds in conformity with it, the other 
party is not thereby estopped from claiming that it is not 
the true line, if it does not appear that he knew that the 
other was incurring expense upon the faith of a supposed 
agreement to treat the line thus run as the true line." 

But where there is a dispute between adjoining pro- 
prietors as to the true line between them, and they are 
ignorant of the true line; and they fix and agree upon a 
permanent boundary line and take possession accordingly, 
the agreement is binding on them and those claiming under 
them.12. In the Kitchen case, the court said: “His mis- 
take, if there was one, was with reference to the effect of 
the division fence upon the true line. This may have been 
a mistake of fact or of law. If he did not regard the old 
fence as being on the true line, then, of course, he did not 
acquiesce in it, or claim it to be on the true line. And, if 
that be true, he has no standing in court.” The defendant 
had consented to a survey to establish the division line 
between his land and the plaintiff’s and after it was made, 
recognized the line as fixed by the surveyor as the true 


895, 36 S. W. 184, 112 Am. St. builds in conformity with them, 


75. In order to give to the ad- 
verse holder the advantages of his 
tenant holding adversely in his 
behalf the tenant must hold pos- 
session for and in behalf of the 
landlord. 

11“Estoppel is not created as 
against owner of land, from claim- 
ing that lines run by a surveyor, 
at the expense of himself and an 
adjoining proprietor, are not the 
true lines, where such adjoining 
proprietor adopts the lines and 


unless the former had knowledge, 
or reason to believe, that the lat- 
ter was making expenditures up- 
on the faith of a supposed agree- 
ment to treat the lines thus run 
as the true lines.” Thayer v. 
Bacon, 3 Allen (85 Mass.) 1638, 
80 Am. Dec. 59. 

12 Krider v. Milner, 99 Mo. 145, 
12 S. W. 461, 17 Am. St. 549. See 
also Kitchen v. Chantland, 130 
Iowa 618, 105 N. W. 367, 8 Ann. 
Cas. 81. 
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one, and not only constructed improvements with reference 
thereto, but. saw plaintiff making improvements and incur- 
ring expenses, relying on such survey, without objecting 
thereto. The court said: “Contrary to defendant’s con- 
tention, the rule of law is well settled, that if there be doubt 
or uncertainty, or a dispute as to the true location of a 
boundary line, the parties may by parole fix a line which 
will, at least, when followed by possession with reference 
to the boundary so fixed, be conclusive upon them, although 
the possession may not have been for the full statutory 
period.’’! ‘Where disputed boundary lines have been estab- 
lished by express agreement, or under such circumstances 
that an agreement will be implied, and the parties have for 
any considerable time recognized them, they will be upheld, 
though title by adverse possession could not be maintained.14 
On the other hand it is said, ‘Parties are not bound by an 
erroneous agreement entered into relative to a boundary 
line.”15 A mining corporation which, while doubting the 
correctness of a supreme court decision laying down a rule 
which limited its right to prospective mining property 
covered by a lake, enters into a contract with another 
mining corporation for drainage of the lake, without inform- 
ing the latter of its doubts, and allows the latter to incur 
heavy expenses by reason of the contract, is entirely with- 
out equity and is estopped from asserting claims to the 
drained property adverse to those set forth in the contract. 


little later in another case taken 
to the same supreme court, the 
court reversed itself. Later the 


_ 13 Clayton v. Feig, 179 Ill. 534, 
54. N. E. 149. See Glover v. 
Wright, 82 Ga. 114, 8 S. E. 452; 


Pittsburgh & L. A. Iron Co. v. 
Lake Superior Iron Co., 118 Mich. 
109, 76 N. W. 895; Vosburgh v. 
Teator, 32 N. Y.. 561. 

14 An agreement was made by 
the parties after a Supreme Court 
decision had been rendered setting 
forth the law along a certain line 
with which theory the plaintiff 
did not agree but the agreement 
made did follow such decision. A 


agreement made was before the © 
Supreme Court and was held bind- 
ing. Pittsburgh & L. A. Iron Co. 
v. Lake Superior Iron Co., 118 
Mich. 109, 76 N. W. 395. 

15 Randleman v. Taylor, 94 Ark. 
51d, 127 S. W. 728, 140° Am. St. 
141. 

16 Pittsburgh & L. A. Iron Co. 
v. Lake Superior Iron Co., 118 
Mich. 109, 76 N. W. 395. 
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It is not essential to adverse holding that the land be 
inclosed. This principle has been frequently set forth. We 
find: “It is not essential to an adverse holding that the 
land so held should be inclosed.” ‘How the boundary is 
marked to which the holding extends is not so important, 
if it is well defined. To illustrate: If land is cultivated 
under claim or right continuously for 15 years or more 
to a boundary well marked by the cultivation, the adverse 
holding will extend to the limits of the ground so cultivated 
as effectually as it would to a fence.’’!7 


§ 571. Agreement to employ a surveyor.—An agree- 
ment between adjoining owners to employ a surveyor to 
establish a boundary line does estop either from showing 
a mistake in the line as run. “In the sale of lands in sec- 
tions, or subdivisions thereof, including lots, according to 
the government survey, the survey as actually made con- 
trols. * * * It is the survey as it was actually run on the 
ground that governs, if the monuments, corners, or lines 
actually established can be located or proved. Courses and 
distances yield to such corners and lines so long as the 
latter can be located, and for the reason that the latter 
are the fact or truth of the survey as it was actually made, 
while the former are but the descriptions of the act done, 
and, when inaccurate, they can not change the fact.’’8 
When adjoining landowners cause their land to be surveyed, 
and the division line to be established between them, such 
survey conclusively establishes the line, and is binding both 
on them and all who claim under them.!® On the issue of 
location of a boundary line, a surveyor’s determination 
thereof is not final.2° Should a surveyor, at the request of 
one adjacent owner, run out the boundary line between 
them, it does not thereby become the true boundary line. 


17 Abbott v. Perkinson, 144 Ky. 19 Main vy. Killinger, 90 Ind. 
495, 189 S. W. 745, Ann. Cas. 165; Hobbs v. Cram, 22 N. H. 1380. 
1913 Ay TAT 20 Cronin v. Gore, 88 Mich. 381, 


18 Watrous v. Morrison, 33 Fla. 
261, 14 So. 805, 39 Am. St. 1389. 
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Kither party may bring a proceeding in court to have the 
true line run out. Many states have a statute or statutes 
providing for the bringing of a proceeding in court to have 
the boundary lines determined. Under such statutes, an 
action in the proper court is brought to determine such 
disputed boundary lines.21. When adjoining owners employ 
a surveyor to run the boundary between them not because 
they have had a dispute about it, but merely because they 
are ignorant of its exact location, such survey is not con- 
clusive on the parties, even though they acquiesce in it 
believing it to be correct.22. Where the owners of adjoining 
lands employ a surveyor who runs out the line and marks 
it on the plat in their presence, as a boundary, after twenty 
years’ corresponding possession, they are concluded.22 The 
fact that certain monuments marking the corners of a 
survey can not be found does not render the lines of the 
survey unknown or uncertain so that they can be proved 
by parol evidence, when the field-notes of the survey afford 
sufficient data for running the lines.24 The owners of 
adjoining lands are not bound by an erroneous survey made 
at their request, without knowledge of the error. “A direc- 
tion to a surveyor by the proprietors of lands, to ascertain 
and determine certain lines of their townships, will not 
authorize him to establish a new line, or change the true 
one; and if he returns to them an erroneous location and 
they act upon it afterwards, without a knowledge of the 
error, they are not bound thereby.’25 Acquiescence in an 
erroneous survey of lands for twelve years is conclusive 
upon a party who aided in the survey conformable to which 


22 Pickett v. Nelson, 79 Wis. 9, 
47 N. W. 936. 

23 Boyd v. Graves, 4 Wheat. 
Clie Uses.) Blo. ee lived. 628. 


21 Post, ch. 28. See statute of 
Minnesota providing that any per- 
son owning land may bring a 
proceeding in court against sev- 


eral who own property where the 
boundary line is in dispute. Such 
action is brought to have all 
boundaries in dispute in such pro- 
ceeding surveyed. See Mason’s 
Minn. Stat. 1927, § 9590. 


24Thompson v. Langdon, 87 
Tex. 258,28 °S.., W.. 931. 

25 Wesley y. Sargent, 38 Maine 
315. 
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the location was made; and to bind him one need not show 
that, with full knowledge of the mistake, he expressly 
agreed to abide by the location.26 Where adjoining owners, 
whose division line is susceptible of exact location, have a 
survey made, which is afterwards discovered to be errone- 
ous, the fact that both parties, having no previous opinion 
as to the location of the line, express themselves as satisfied 
with the survey, and acquiesce therein for five years, does 
not estop either of them from insisting on the true 
boundary.?7 


§ 572. Acquiescence—Mistake—Estoppel.—Under  cer- 
tain circumstances the acquiescence in a certain line for a 
long period of years will estop such party from claiming 
the true line as the boundary, but it is said, ““Where there 
is an acquiescence in a wrong boundary when the true 
boundary may be ascertained by deed, it is treated, both in 
law and equity, as a mistake, and neither party is estopped 
from claiming to the true line. The definite boundary fixed 
in the grant must govern in all cases, and all parol evidence 
of an estoppel is incompetent to vary it. The boundary is 
considered definite and certain when by survey it can be 
made certain from the deed.’’28 This must be considered 
to be a mistake of fact, that is, a mistake as to where the 
true line was, for it is said, “Mere mjstake of law as to the 
effect of a given state of facts is not, as a general rule, 


26 Jackson ex rel. Suffern v. west side of the purchaser’s land, 


McConnell, 12 Wend. (N. Y.) 421. 

27 Sanford vy. McDonald, 53 Hun 
PATE A) INE NEO SS G83) Aa INE Mais 
(Pe 

28 “Where a party deeds to an 
adjacent land-owner a strip of 
land adjoining that of the pur- 
chaser, the original tracts being 
separated by a fence, and where 
the deed stipulates ‘an express 
condition’ that the purchaser shall 
keep said fence in lawful repair; 
and, furthermore, that he shall 
keep in repair the fence on the 


(the new boundary line,) these 
stipulations are to be construed, 
not as conditions, but as cov- 
enants,—/first, relating to an exist- 
ing fence, is a covenant that runs 
with the land, and binding on the 
grantee and his heirs, until the 
fence on the true boundary line is 
built; the second relating to a 
fence not in existence, is a mere 
personal covenant with the 
grantee.” Hartung v. Witte, 59 
Wis. .285, 18 Ne W..175. 
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sufficient basis for relief either in law or in equity.” ‘The 
rule of law is well settled, that if there be doubt or uncer- 
tainty, or a dispute as to the true location of a boundary 
line, the parties may by parol fix a line which will, at least, 
when followed by possession with reference to the boundary 
so fixed, be conclusive upon them, although the possession 
may not have been for the full statutory period.’’2? 


And it is said that, “While it may be regarded as well 
settled that the title to real estate can not be transferred 
by parol, yet it is a principle well established that the 
owners of adjoining tracts of land may, by parol agree- 
ment, settle and establish permanently a boundary line 
between their lands, which, when followed by possession 
according to the line so agreed upon, is binding and con- 
clusive, not only upon them, but their grantees.’’3° This 
principle is generally invoked by estoppel, i. e., where one 
has an opportunity to speak and does not do so, he will not 
be permitted to speak when, to do so, will be to the detri- 
ment of the other party. 

The California court,?! lays down the rule, “Agreements 
of this character are not subject to the objection that they 
are within the statute of frauds, because they are not con- 
sidered as extending to the title. They do not operate as 
‘a conveyance so as to pass the title from one to the other, 
but proceed upon the theory that the true line of separation 
is in dispute, and to some extent unknown, and in such 
cases the agreement serves to fix the line to which the 
title of each extends.” 


§ 573. Agreements under mistake as to facts.—Where 
adjacent owners of land agree upon a boundary line under 
a mistaken knowledge of the facts, the agreement is not 


t 
29 Kitchen v. Chantland, 130 v. Osborn, 25 Cal. 619; Moyle v. 
Iowa 618, 105 N. W. 367, 8 Ann. Connolly, 50 Cal. 295; Cooper v. 
Cas. 81. Vierra, 59 ‘Cal. 282; White v. 


30 Cutler v. Callison, 72 Ill. 118. 
31 Dierssen v. Nelson, 138 Cal. 
394, 71 Pac. 456. See also Sneed 


Spreckels, 75 Cal. 610, 17 Pac. 715; 
Cavanaugh v. Jackson, 91 Cal. 
580, 27 Pac. 931. 
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binding, but may be set aside by either party, when the 
mistake is discovered, unless there is some element of 
estoppel which prevents it. It is only when the true line 
is unknown, or is difficult of ascertainment, and the parties 
establish the line to settle a disputed question, as to the 
boundary, that the agreement is binding. In this case, held 
neither party is estopped from disclaiming the line as agreed 
upon.?2. Long acquiescence in the location of a boundary 
line, however, together with the acts and declarations of 
the parties treating the same as the true line will authorize 
the jury to infer an agreement, between the parties, estab- 
lishing such boundary.?% 


§ 574. Adverse possession under color of title-—One who 
enters upon a tract of land when there is no adverse pos- 
session, a portion of which is uninclosed, claiming the whole 
under a deed describing the entire tract, will prevail in an 
action to recover the land as against one who enters sub- 
sequently upon the uninclosed part showing color of title 
merely.34 

It was held in an Alabama case that: “When, after a 
dividing line between two adjacent tracts of land has been 
surveyed, each tract is sold to different parties, and each 
purchaser goes into possession believing the line so sur- 
veyed to be the true boundary line between the respective 
tracts, and he claims ownership to such line, such posses- 
sion of each tract will be adverse and hostile up to such 


32 Randleman v. Taylor, 94 Ark. 
511, 127 Si We. (23, 2400 Am. St. 
141; Watrous v. Morrison, 33 Fla. 
261,14 So. 805, 39, Am. St. 189; 
Osteen v. Wynn, 131 Ga. 209, 62 
8.6637, 127 Am. St. 212; Turner 
v. Baker, 64 Mo. 218, 27 Am. Rep. 
226; Trussell v. Lewis, 13 Nebr. 
415, 14 N. W. 155, 42 Am. Rep. 
767. 

33 Turner v. Baker, 64 Mo. 218, 
27 Am. Rep. 226. 

The courts of California lay 
down the rule, “It is well settled 


that where the owners of contigu- 
ous lots by parol agreement 
mutually establish a dividing line, 
and thereafter use and occupy 
their respective tracts according 
to it for any period of time, such 
agreement is not within . the 
statute of*fraud, and it cannot 
afterwards be controverted by the 
parties or their successors in in- 
terest.” Cavanaugh v. Jackson, 
91 Cal. 580, 27 Pac. 931. 

34 Hicks v. Coleman, 25 Cal. 
122, 85 Am. Dec. 108. 
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line, even though the division as established by the survey 
is erroneous.> But it has been held that even though the 
parties are mistaken as to the true line and intended the 
agreed line to be the true line yet, having made the agree- 
ment and taken possession up to such agreed line, they will 
be estopped from disclaiming it.36 

a l and H, the owners of a fractional half section of land, 
in 1864, agreed upon an equal division of the tract and 
established a line upon which a hedge was set out, and 
fences erected and both parties cultivated up to and made 
improvements upon their respective tracts with reference 
to this line. Both parties sold and conveyed their respective 
interests in the land, the grantees having knowledge of the 
agreement. Held that the line thus established would be 
sustained, particularly in view of the fact that there was 
testimony tending to show that the action was barred.37 


§ 575. Agreement on line indefinite and uncertain.— 
Where the line between two parties is indefinite and uncer- 
tain and they are both ignorant of the true line and it can 
not be found without considerable trouble, and they agree 
to a division line between them and fence and occupy their 
respective tracts up to that line, they will be estopped from 
disclaiming such line.?8 ‘Where, however, the line is am- 
biguous and uncertain, if the parties agree upon a line, and 
mutually enter upon the occupancy of their lands in con- 
formity thereto and make improvements thereon, they will 


35 Hess v. Rudder, 117 Ala. 525, 
23 So. 1386, 67.Am. St. 182. 

“Proof by the defendant in 
ejectment of possession of the 
strip in controversy by himself 
and his grantors for more than 
twenty-years under bona fide claim 
of ownership establishes a defense 
to the action, notwithstanding the 
line to which he held such posses- 
sion may not have been the true 
boundary line as located by the 
government.” Krause v. Nolte, 


217 Ill. 298, 75 N..E: 362, 3 Ann. 
Cas. 1061. 

36 Purtle v. Belly, 225 Ill. 528, 
80 N. E. 350. 

37 Trussell v. Lewis, 13 Nebr. 
415, 14 N. W. 155, 42 Am. Rep. 
767. See also French v. Pearce, 
8 Conn. 4389, 21 Am. Dec. 680. 

38 Sherman y. King, 71 Ark. 
248, 72 S. W. 571; Cavanaugh. v. 
Jackson, 91 Cal. 580, 27 Pac. 931; 
Purtle v. Belly, 225 Ill. 523, 80 
N. E. 850; Tate v. Foshee, 117 
indye322-020 °NeH). 241" 
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be estopped from disputing the line thus agreed upon.”®® 
And it has been held that: “It is the policy of the law to 
give stability to such an agreement, as being the most 
satisfactory way of determining the true boundary, and 
tending to prevent litigation.’’?° 


§ 576. Practical location of line.—Parties who, by their 
acts, showed that they recognized a certain fence as the 
true line between their respective tracts and held to that 
fence claiming to own the land to the fence during a long 
period of time will be held to have established the line by 
a practical location thereof, and it has been said that, “A 
practical location of a boundary between adjoining lots of 
land may be established by evidence, which shows an 
original consent, with acts and conduct based thereon, im- 
plying an acquiescence and approbation, by the owners of 
such practical location.’’41 While it is generally held that an 
agreement between two adjoining owners establishing the 
boundary line between them made under a mistake as to 
the facts in connection with such line, will not be binding 
on the parties, yet, if such owners establish such line and 
occupy adversely up to such line for the statutory period, 
they will be bound thereby, and it is said: “Location of 
incorrect boundary line under mistake by one proprietor and 
acquiescence therein for the period required to give title, 
will estop him from denying its incorrectness, in the absence 
of an express agreement between the adjacent proprietors 
concerning the line, and although the proprietor claiming 
the benefit of the estoppel never inclosed his lands; espe- 
cially when great injustice would be done the latter by its 


39 Trussell v. Lewis, 138 Nebr. 40 Cavanaugh v. Jackson, 91 


415, 14 N. W. 155, 42 Am. Rep. 
767. See also Smith vy. Hamilton, 
20 Mich. 483, 4 Am. Rep. 398; 
Joyce v. Williams, 26 Mich. 332; 
Kip v. Norton, 12 Wend. (N. Y.) 
127, 27 Am. Dec. 120; Houston v. 
Sneed, 15 Tex. 307. 


Cal. 580, 27 Pac. 931; Galbraith 
v. Lunsford, 87 Tenn. 89, 9 S. W. 
365, 1.L. R. A. 522; Lindley _v. 
sonnets 42 Wash. 257, 84 Pac. 
22. 

41 Vauth v. Landis, 44 Hun 626, 
TNGAY. Sts, 683. 
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. correction.”42, The principle of equitable estoppel is fre- 
quently asserted in boundary cases and is invoked against 
the party whose acts have led the other party to act to his 
injury. The rule is sometimes stated as follows: “When — 
one of two innocent persons, that is, persons each guiltless 
of an intentional moral wrong—must suffer a loss, it must 
be borne by that one of them, who, by his conduct, acts, or 
omissions has rendered the injury possible.’’43 


§577. Estoppel by acts.—Where the grantor of certain 
real estate showed the purchaser the wrong line, and was 
cognizant of his acting on that information, and stood silent 
while a house was being erected and money expended, he 
thereby directly led the purchaser into a line of conduct 
prejudicial to his interest and should not afterwards be 
heard alleging anything to the contrary. Such acts would 
constitute an “estoppel 7m pats.”44 Lines are frequently 
established beyond change because of the fact that one 
party or the other has, by his acts, placed himself beyond 
the power of himself or a court to change. This principle 
is called ‘Equitable estoppel.” A slight variation in the 
facts will, however, change the view of the court to a con- 
trary decision, as will be seen by the following: Where 
two adjoining lots are sold A and B and the supposed 
boundary pointed out to which no objection is made by the 
purchasers, one of them is not estopped thereby from claim- 
ing to the true line of his lot, beyond the one thus pointed 
out unless at the time of the sale he knew where the true 


42 Lindell v. McLaughlin, 30 Mo. 
28, 77 Am. Dec. 593; Jackson ex 
rel. Suffern v. McConnell, 19 
Wend. (N: ‘Y.) 175, 32° Am. Dec: 
439. 

43 North River Bank v. Aymar, 
oral CN SY) 9262: 

This principle is understandable 
and generally appeals to those 
who are disposed to be fair. “A 
parol agreement between adjoin- 
ing owners, fixing a boundary line 


is not within the statute of frauds, 
where there is doubt or ignorance 
as to the true locality of the 
boundary, although such doubt or 
ignorance be easily removed by a 
survey.” An agreement as to 
boundary may be shown by cir- 
cumstances. Galbraith v. Luns- 
ford, 87 Tenn. 89, 9 S. W. 365, 
quoted from 1 L. R. A. 522. 

44 Rutherford v. Tracy, 48 Mo. 
825, 8 Am. Rep. 104. 
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line was, and the other purchaser was induced to and did 
purchase in consequence of his silence or some acts by him 
done.*® 

Different courts have taken different views as to this 
matter of estoppel. In a Massachusett case,4* the court 
lays down the rule that: A and B, owners of adjoining 
land, intending to establish the divisional line according to 
the true boundary, agreed by parol, on a line that did not 
conform to such boundary, and afterwards held possession 
according to such conventional line. B sold his land to C. 
Before the sale, A stated to C that the land which he, A, 
claimed was bounded by said conventional line between him 
and B and that he did not claim beyond that line. After the 
sale to C, he made improvements on the land next to such 
line with the knowledge of A, who was often present and 
pointed out said line, without expressing any dissent to 
C’s proceedings or giving notice that he had any claim to 
said land; A afterwards disclaimed that said line was the 
true dividing line, and that C was in possession, as B had 
been, of a piece of land belonging to A. Held A was not 
estopped from claiming from C the strip of land. See 
other cases.47 

The rule seems to be pretty well established, however, in 
most of the states that where the owner of land points out 
the lines and corners, at the time of a sale of the land, he 
is estopped from thereafter denying such locations, and we 
find, the Iowa court saying: “When the owner points out 
the lines and corners to one who purchases, relying on the 
boundaries so designated, the vendor is estopped from deny- 
ing such location of the lines. With reference to monu- 
ments we find the Iowa court saying: “It must be con- 
ceded that these monuments, which were artificial, have 
now to a large extent been obliterated; but in determining 


45 Titus v. Morse, 40 Maine 348, 47 Evans v. Miller, 58 Miss. 120, 
63 Am. Dec. 665. 38 Am. Rep. 318. 

46 Brewer v. Boston & W. R. 
Corp., 5 Metc. (46 Mass.) 478, 39 
Am. Dec. 694. 
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where they were we may consider not only the testimony 
of those who saw and identified them when they were dis- 
cernible, but evidence of practical location made at a time 
when they (the monuments) were presumably in exist- 
ence: Fi *. * 248 


§ 578. Agreements, compromises approved and encour- 
aged.—Where interested parties have, fairly and know- 
ingly, without fraud or mistake, entered into an agreement 
whereby a certain line between them has been adopted and 
taken to be the true line and have occupied their respective 
lands to that line, they will be held to such agreement and 
the courts will approve the same. Some of the courts have 
used strong language relative to the approval of such 
agreements.4® The reader will note the language used in 
the above proposition, “‘parties have, fairly and knowingly, 
without fraud or mistake, entered into an agreement 
whereby a certain line” is adopted by them as the true line 
between them. Certainly both parties should be bound by 
their acts and adopt the line so agreed upon. That court 
said: “This court has frequently passed on questions of 
boundary, and, as has been frequently cited, ‘these settle- 
ments of boundary are common, beneficial, approved, and 
encouraged by the courts, and ought not to be disturbed, 
though it was afterwards shown that they had been errone- 
ously settled. Convenience, policy, necessity, justice, all 
unite in favor of such a settlement.’ While the large 
majority of cases passed upon in this state present ques- 
tions of acquiescence, partition, compromise, and arbitra- 
tion, still agreements of a recent date, where there was 
doubt, and whether the parties were right or wrong in their 
belief that the line they established and agreed upon as 
the boundary of their land was precisely where it ought 
to be, have been encouraged, favored, and upheld in a 
number of cases.” 

48 Rowell v. Weinemann, 119 49 Levy v. Maddox, 81 Tex. 210, 


Iowa 256, 93 N. W. 279, 97 Am. 16S. W. 877. 
St. 310. 
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§ 579. Room for controversy and disagreement over line 
essential in most jurisdictions.—Most jurisdictions hold that 
in order for the adjacent owners to make a binding oral 
agreement as to the boundary line between them there must 
be room for an honest disagreement between them as to 
the true location of the line.5®° That court held that: 
“Where there is room for controversy as to the location of 
a dividing line, the coterminous proprietors * * * may 
orally agree upon the line; and if the agreement is accom- 
panied by possession to the agreed line, or is otherwise 
duly executed, such agreement will be valid and binding, 
and the line thus defined will thereafter control their deeds. 
However, it is not necessary that possession under the 
agreed line should be had for twenty years, to give validity 
to the agreement, though the agreement derives additional 
weight from long acquiescence. A parol agreement between 
the adjoining land owners to fix a boundary line between 
their respective tracts, theretofore unascertained, uncertain 
or disputed, is not within the operation of the statute of 
frauds, for the reason that no estate is created. When a 
boundary line is established by consent the conterminous 
proprietors hold up to it by virtue of their title deeds, and 
not by virtue of a parol transfer of title.” 
- The principle is well settled in Missouri and that court 
has said: “Itis * * * well settled in this state that where 
there is a dispute as to the location of the true boundary 
line between two adjoining proprietors, or where the line is 
uncertain and they are ignorant of its true location, and, 
by agreement, they fix upon a permanent boundary line and 
take possession in pursuance thereof, then the agreement 
is valid and binding on the parties thereto and those claim- 
ing under them.’’51 

And the Michigan court said: “Where disputed boundary 
lines have been established by express agreement, and the 
parties have recognized them and expended large sums 


50 Osteen v. Wynn, 131 Ga. 209, 51 Reynolds y. Hood, 209 Mo. 
62S. E. 37, 127 Am. St. 212. 611, 108 S. W. 86. 
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under the agreement, they will be upheld, although title 
by adverse possession has not been acquired. The applica- 
tion of the doctrine of estoppel as to voluntary adjustment 
of boundaries between contiguous lands is not within the 
statute of frauds.” “Contracts made on the faith of the 
law as enunciated in a decision of a court of last resort, in 
the absence of fraud, misrepresentation, or want of knowl- 
edge of all the facts, will not be set aside because of a sub- 
sequent decision by the same court overruling the former 
one, since a mistake of law is no ground for relief.’5? In 
this case, the party in whose favor the doctrine of estoppel 
was invoked had expended over one hundred thousand 
dollars on the strength of an agreement made with adja- 
cent owners dividing their rights, as riparian owners, in 
the bed of a nonnavigable lake and fixing the boundaries 
between their lands. See other cases.53 


52 Pittsburgh & L. A. Iron Co. 
v. Lake Superior Iron Co., 118 
Mich. 109, 76 N. W. 395. 

53 In a case where the boundary 
line fixed by the deeds is ambig- 
uous and confused, and a parol 
agreement fixing a boundary 
line is entered into, it will operate 


as an estoppel if acquiesced in, 
notwithstanding the period of 
such acquiescence falls short of 
the time fixed by the statute of 
limitations for gaining title by 
adverse possession. Jones v. Pash- 
by, 67 Mich. 459, 35 N. W. 152, 
11 Am. St. 589. 
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§ 580. Scope.—In his employment by private parties, 
the surveyor occupies the position of a professional man 
and he must exercise that degree of care which a skilled 
surveyor of ordinary prudence would exercise under similar 
circumstances and for a failure to so exercise that degree 
of care he will be liable in damages, to the extent of the 
injury, to those who employed him. This is so whether he 
be acting as a public official or in his private capacity. 

The surveyor is frequently called upon as a witness in the 
trial of causes in court. The question naturally arises can 
he testify as an expert? The courts have passed upon this 
question under various circumstances, and it has been held 
by the courts generally that the surveyor may, under cer- 
tain circumstances, testify as an expert witness. We quote 
herein from some of the more important cases on liabilities 
of a surveyor and his position as an expert. 


§ 581. Liability of surveyors—Error in fixing boundary. 
—Where the owner of the land, at the time of having it 
surveyed, notified the surveyor of the kind of building he 
was going to place on the lot, the surveyor was held liable 
for all damages arising from a mistaken location of the 
building, caused by an erroneous survey.! In this case, the 

1 Taft v. Rutherford, 66 Wash. 
256, 119 Pac. 740, 38 L. R. A. 


(N. 8S.) 1048, Ann. Cas. 1918C, 
522. 


A civil engineer employed to 
furnish the true location of a line 
is bound to exercise that degree 
of care which a civil engineer of 
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court also holds that where the surveyor was notified of 
the kind of building to be built on the lot, he can not, as a 
defense, plead that the survey was not guaranteed, and that 
for a higher price it was the custom of surveyors to 
guarantee their work. This subject has been considered in 
several carefully adjudicated cases. From an examination 
of the adjudicated cases, it would appear that a surveyor 
or engineer is liable for negligently fixing the boundary line 
of one employing him, and is liable for the damages nat- 
urally following the work consistent with the knowledge 
given to him of the use to which the lot was to be put.? 


§ 582. Degree of care required of surveyor.—In a Con- 
necticut case, the court said in part: ‘The gist of the 
plaintiff’s cause of action,” against a civil engineer for 
damages for negligence in locating one of the boundary 
lines of the plaintiff’s land, “‘was the negligence of the 


defendant in his employment as civil engineer. 


ordinary prudence would exercise 
under similar circumstances. Fer- 
rie v. Sperry, 85 Conn. 387, 82 
Atl. 577. 

Whether the engineer acted as 
a city official or as a “professional 
surveyor, he was not hound to the 
exercise of more than reasonable 
eare and skill.” “A reasonable 
amount of skill is all he is bound 
to bring to the discharge of his 
duties.” McCarty v. Bauer, 3 
Kans: 2387.7 4 

In Highway Comr. v. Beebe, 55 
Mich. 137, 20 N. W. 826, the action 
was against the defendant as 
county surveyor. Held, “The men- 
tion of the defendant as county 
surveyor was of no significance. 
The duty averred was that arising 
from the employment of the 
defendant, and not from the office 
he held; but under either he would 
be required to do the work under- 
taken properly and correctly.” 

In State ex rel. Henning’s Heirs 
y. Keller, 11 Lea (79 Tenn.) 399, 
a suit against a county surveyor 


Having 


and the sureties on his bond, to 
recover for an erroneous survey 
which the surveyor made under a 
court order, it was held. that, 
while the complainant was en- 
titled to recover the actual costs 
of the survey, he could. not recover 
the value of the excessive acreage 
allowed the other party, since for 
that the latter was responsible. 

2In an action against a civil 
engineer for damages for neg- 
ligence in locating a boundary line 
and: for breach of warranty in 
locating said line, the exclusion 
of evidence as to what an ordi- 
narily prudent: engineer would do 
under the circumstances of the 
case and as to what good engi- 
neering practice required,) was 
erroneous. Ferrie v. Sperry, 85 
Conn. 337, 82 Atl. 577; McCarty 
v. Bauer, 3 Kans. 237; Highway 
Comr. v. Beebe, 55 Mich. 187, 
20 N. W. 826. 

3 Ferrie v. Sperry, 85 Conn. 337, 
82 Atl. 577. 
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accepted that service from the plaintiff, the defendant, as 
the jury were properly instructed, was bound to exercise 
that degree of care which a skilled civil engineer of ordinary 
prudence would have exercised under similar circum- 
stances.” 


§ 583. Survey made with reference to a particular build- 
ing.—Where a survey was made by an engineer with refer- 
ence to a particular building or use to which the particular 
lot would be put, the surveyor or engineer would be liable 
for the damage naturally flowing from the error, “because 
the parties had that use in contemplation” at the time of 
the arrangement for the survey. The court said: “But it 
seems clear, where the survey is made with reference to a 
particular building or use to which the lot is put, the sur- 
veyor would be liable for the damages naturally flowing 
from his error, because the parties had that use in contem- 
plation.” The court further said: ‘The building erected 
in this case was not an expensive building of its kind. 
While the character of the building was not discussed, it 
was stated to be an apartment house, and the building con- 
structed appears to have been the ordinary kind of such 
houses.” The court held the defendant liable for the dam- 
ages naturally flowing from the failure to make a proper 
survey of the location for the building contemplated.4 


§ 584. Private and county surveyor alike liable for negli- 
gence.—In a Michigan case,> the action was by the com- 
missioner of highways against the defendant, who was 
county surveyor. The latter was employed by such official 
to locate and mark the east quarter line of a designated 
section upon which a highway was about-to be laid out. 
The defendant entered upon the survey, but so negligently 
did he perform the services that it was necessary to have 
4 Taft v. Rutherford, 66 Wash. Veneer Co. v. Kwapil, 62 Wash. 
256, 119 Pac. 740, 88:L. Ru A. (N. 385, 118 Pac. 1100. 

S.) 1048, Ann. Cas. 1918C, 522. 5 Highway Comr. v. pBPate, 55 


See also Highway Comr. v. Beebe, Mich. 137, 20 N. W. 826 
55 Mich. 137, 20 N. W. 826; Sedro 
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the line resurveyed. Before such resurvey was made, the 
public authorities had constructed considerable new road 
on the line so located. This new road was not on the correct 
line and a large amount of work had to be abandoned. As 
a result, the town suffered large damages. The action was 
brought to recover such damages of the surveyor. The 
defendant demurred to the complaint. The court, in over- 
ruling the demurrer, says: “We do not think the demurrer 
is well taken. There is no question made that the plaintiff 
has the right to maintain the suit. The declaration avers 
the laying out and establishing the highway * * *,” the 
employment of defendant to survey, and mark the line; 
that the defendant was in duty bound to perform the work 
properly and skilfully; that the defendant failed to so per- 
form such work, etc.; that as a result damages accrued 
to the plaintiff. The mention of the defendant as the 
county surveyor did not affect the situation. “The duty 
averred was that arising from the employment of the de- 
fendant, and not from the office he held; but under either 
he would be required to do the work undertaken properly 
and correctly.” * * * ‘Whether he was a professional or 
official surveyor, or represented himself as such, his under- 
taking was that he should bring to the work the necessary 
knowledge and skill to perform the same properly and 
correctly; and if he failed so to do, and the employer sus- 
tained damages in consequence of such failure, the plaintiff 
will be entitled to recover.’’® | 
The general rule is that a professional man must exercise 
that degree of care which a skilled man of his profession, 
using ordinary prudence, would exercise, under like circum- 
stances. In a Kansas case, the court said: ‘‘Reasonable 
care and skill is the measure of obligation created by the 
implied contract of a surgeon, lawyer, or any other pro- 
fessional practitioner.”? But Ruling Case Law says: “Yet 
a person undertaking to make a survey does not insure the 


6 Highway Comr. v. Beebe, 55 7 Branner v. Stormont, 9 Kans. 
Mich. 187, 20 N. W. 826. 51. 
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correctness of his work, nor is absolute correctness the test 
of the amount of skill the law requires. Reasonable care, 
honesty, and a reasonable amount of skill are all he is 
bound to bring to the discharge of his duties.’’§ 


§ 585. Not liable for excess of land parted off—Liable 
for fees paid him.—A county surveyor, making a survey, 
under an order of the court, made a mistake in surveying 
the land, so that thirty acres more than the one hundred 
and twenty-five acres demanded was set off to A from B’s 
land. Held, in a suit brought by B against the surveyor 
and the sureties on his official bond, that B could recover 
back the fees paid by him for the survey, but not the 
value of the thirty acres as that might be recovered from 
A.® These few citations will be ample to aid the professions 
in deciding as to the liabilities of the surveyor in a given 
case. The true rule for the measure of damages in a given 
case is one for the court. The court will instruct the jury, 
in the case on trial, and the jury will assess the damages, 
in a given case having in view the measure of damages in 
such,case. That damage may be high or low depending on 
the proof. 


§ 586. Surveyors as experts.—A surveyor may testify 
as an expert and give his opinion whether piles of stones 
and marks on trees were monuments of boundaries.1° To 
qualify a surveyor as a witness he was asked the following 
question: “State whether or not, in your opinion, the 
stones which you have described were placed there as a 
monument?” The witness answered, “I should think it was 
such a pile of stones as indicated a monument.” The wit- 
ness also testified as follows concerning a certain beech 
tree which the plaintiff contended was a monument: “I 


84 Ruling Case Law 77; Taft v. 9 State v. Keller, 11 Lea (79 
Rutherford, 66 Wash. 256, 119 Tenn.) 399. 
Pac. 740, 38 L. R. A. (N. S.) 1048, 10 Davis v. Mason, 4 Pick. (21 
Ann. Cas. 1918C, 522. Mass.) 156; Knox v. Clark, 123 


Mass. 216. 
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found a beech tree that was clearly marked as a monument, 
such a mark as.a surveyor would make.” 

The plaintiff asked the witness the following question: 
“Could you form an opinion whether they were ancient 
monuments, or of recent erection?’ The witness replied: 
“Yes, I should think that the pile of stones had been there 
quite a length of time.’”’ Objections were made to all such 
questions and objections were overruled by the court. 
The decision of the court was appealed to the appellate 
court and there affirmed. A surveyor may testify he found 
the corners in dispute to be according to the original gov- 
ernment survey.!!. Surveyor may not testify that in his 
opinion a corner had been located by a survey made forty- 
three years before he surveyed the land.12. Such testimony 
would be a long guess and of course would not be convincing. 
A surveyor might give his opinion as to the age of a 
bearing tree. Parol evidence of a surveyor is admissible to 
show the meaning of certain cross lines on a map.13 The 
opinion given by a surveyor formed on an inspection of 
marks on trees, as to the boundaries of lots, is inadmissible, 
though he has since died.14 If the tree was a bearing tree 
the surveyor on justification could testify to his opinion 
as to the time when said marks had been made. It may 
be proved by a surveyor that the line claimed by plaintiff 
is necessary to give the quantity of land called for in the 
deed.15 A surveyor may testify that in his opinion, the 
marks on trees along the north side of a boundary line were 
placed on the northeast side of the trees, instead of the 
south side, probably for the reason that they would be 


11 Hockmoth. v. Des: Grand are conveyed and controls so far 


Champs, 71 Mich. 520, 39 N. W. 
737. 

12 Burt v. Busch, 82 Mich. 506, 
46 N. W. 790. 

13 “Where lands are granted ac- 
cording to an official plat of their 
survey, the plat itself with all its 
notes, lines, descriptions and land 
marks, becomes as much a part of 
the grant or deed by which they 


as limits are concerned, as if such 
descriptive features were written 
out upon the face of the deed or 
grant itself.”’ Campbell v. Wood, 
116 Mo. 196, 22 S. W. 796. 

14 Wallace v. Goodall, 18 N. H. 
439. 

15 Ratcliffe v. Gray, 42 N. Y. 
(3 Keyes) 510, 4 Abb. Dec. 4. 
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there better protected from the sun.1¢ Such testimony 
would go to the length of time since the marks were made 
on the tree, and the condition of the chop marks on the tree 
would bear upon the time when such marks were made. 
A question to a surveyor as to whether in laying down 
old grants, it was customary to give the course of streams 
accurately, where they were not called for as crossings or 
terminals, is admissible to explain discrepancies between 
the description and natural objects.17 The place where a 
line may cross a creek ‘and the government surveyors noted 
the crossing of the creek at a certain distance from a cer- 
tain corner, also the width of the creek and the direction of 
the flow of water, all aid in identifying the line. A practical 
surveyor may testify whether, in his opinion, certain marks 
on trees, or other marks on the ground, were intended as 
monuments of boundaries.!8 In an action for trespass, the 
field-notes of the survey, as described in a deed admitted in 
evidence, did not close. It appeared on the face of *the deed 
that the conveyancer, in copying the field-notes, mistook for 
a cipher the character ordinarily used to denote degrees, and 
wrote “N. 40 W. 194 vs.” instead of “N. 4° W. 194 vs.” Held 
that the testimony of a surveyor was admissible to show 
that reading the call “N. 4° W. 194 vs.” would close the 
lines and give the quantity called for in the deed.19 Thus 
the court applied the ordinary rule of allowing parol evi- 
dence to explain a latent ambiguity and the surveyor testi- 
fied as an expert, applying his professional skill and knowl- 
edge in giving his answer. 


§ 587. Libel or slander of surveyor.—The law pertain- 
ing to libelous things written or slanderous remarks made 
of a surveyor in his professional capacity is practically the 
same as in other professions. As to whether the particular 
remark made or written about a surveyor or other pro- 


16 Dugger v. McKesson, 100 N. 18 Northumberland Coal Co. v. 
Car. 1,658. E. 746. Clement, 95 Pa. 126. 

17 Dugger v. McKesson, 100 N. 19 Coffey v. Hendricks, 66 Tex. 
Car. 1,6 S. E. 746. 676, 2 S. W. 47. 
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fessional person is actionable would depend on the circum- 
stances and conditions under which it was made. “It is not 
necessary to descend to vulgar abuse, or to make specific 
charges of crime, in order to expose one to hatred, contempt, 
or ridicule, or to injure him in his business or occupation,” 
we are told.2° If the language used is libelous concerning 
the surveyor and tends to injure the surveyor’s reputation, 
it is libelous. In the Cole case it was held libelous per se 
to write of and concerning the plaintiff, a minister of the 
gospel, an applicant for a pulpit, “I would not have anything 
to do with him or touch him with a ten-foot pole.” If a 
written statement as ordinarily used and understood would 
tend to expose one “to hatred, contempt, ridicule, or obloquy, 
or which shall cause or tend to cause any person to be 
shunned or avoided or which shall have a tendency to injure 
any person, corporation, or association of persons in his or 
their business or occupation” it would be libelous.2! Clearly 
the language referred to above was libelous and, if true, 
was actionable. The same rule would apply to a surveyor 
as was applied to the clergyman in the case cited, and, if 
the libelous writing or slanderous statements tend to injure 
him in his profession, an action for damage would lie. The 
same may be said in regard to any professional man. 


20 Cole v. Millspaugh, 111 Minn. 21 Cole v. Millspaugh, 111 Minn. 
359, 126 N. W. 626, 28 L. R. A. 159, 126 N. W. 626, 28 L. R. A. 
(N..S.) 152, 187 Am. St. 546, 20. (N..S.) 152, 137 Am. St. 546, 20 
Ann. Cas. 717. Ann. Cas. 717. 
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§ 588. Scope.—An important branch of surveying is 
that of platting or subdividing land into city or town lots. 
Much that is applicable to the survey of farm lands applies 
equally to the subdivision of lands into town lots. The 
essentials of such subdivision work are: First: A well 
defined boundary of the tract to be platted, with the corners 
carefully marked by permanent monuments to which refer- 
ence should be made on the plat.. The plat should exactly 
fit the tract of land. Second: A careful survey of such 
tract into streets, blocks, lots and other designations, and 
the placing of stone or iron monuments at the corners of 
all blocks, and wooden or iron stakes at the corners of all 
lots. Third: The platting of the subdivision on paper, 
showing all blocks, lots, streets, alleys, parks, waters, monu- 
ments, size of lots, widths of streets and all other necessary 
and convenient information to enable future surveyors to 
retrace the lines accurately. Fourth: The certificate of 
the surveyor appended thereto showing the making of a 
proper survey and plat. The plat should then be executed 
and acknowledged by the proprietor of the property platted. 
Fifth: The plat should then be recorded in the office of 
the register of deeds of the county where the land is situated 
or in such other place as the statutes of the state require. 
Care should be taken to avoid all errors to the end that all 
proceedings should be legal. It must be remembered that 
the title to property and other rights are involved in the 
proceeding. Most dedications of land for streets, alleys, 
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parks, squares, and frequently school and church sites, are 
made by designating such on the plat. There are numerous 
other requirements, either statutory or local governmental, 
depending on provisions in city or village charters. In many 
states, in recent years, the proprietor of the plat is required 
to secure the approval of a planning board, official, or com- 


mission. 


§ 589. Plat must be made and acknowledged. by owner 
of lands.—It is required in most jurisdictions, if not all, that 
the proprietor of the land must make and acknowledge the 
plat. This is very necessary for several reasons. Fore- 
most, the titles of the various, lots and blocks are involved 
in such proceeding. A considerable part of the land covered 
by the plat carries dedications of streets for the use of 
the public, blocks of land for church sites, school sites, 
library sites, hospital sites, park sites, amusement, and 
other public places. The plat should show all such sites 
and it is the law that the designation thereof by the pro- 
prietor of the plat is sufficient dedication for any of such 
purposes.!..A plat not acknowledged is not entitled to be 
recorded.?, Of course some provisions of the law, as to 
signing and acknowledging the plat, may be waived by the 
corporation or by citizens thereof. Not only that but. a 
city or an individual residing therein, by his acts, may be 
estopped from denying the legality of a particular dedica- 
tion of the plat.. It is not advisable for the proprietor to 


1 The map or plat of a proposed 
addition to a city must be made 
and acknowledged by the owner 
of the land sought to be added to 
the city. The approval of a plan- 
ning board or ‘an official who has 
like powers is intended to beautify 
the city and in other ways plan 
for tomorrow. Armstrong. v. 
Topeka, 86 Kans. 432, 13 Pac. 
843. 

2“Suit by the owners of certain 
lots in the city of Vincennes to 
enjoin the city from opening’ a 


street, alleging that the line of the 
street as surveyed, and about to 
be opened, was incorrect. On the 
trial the city offered in evidence, 
to establish the line of the street, 
the record of a plat of the city, 
made in 1821, and recorded in the 
deed records of the county. It 
did not appear by what authority 
the survey was made, nor was the 
plat acknowledged or proved so as 
to entitle it to record.” The plat 
was held inadmissible. Allen v. 
Vincennes, 25 Ind. 531. 
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run any chance in the failure to sign and acknowledge such 
plat. Such failure would promote litigation. A plat made 
by an administrator, which lays out no blocks, lots, or 
streets, does not subdivide property into lots, and not 
being acknowledged, can not be made a basis of statutory 
dedication. Acknowledgment is the essential act of dedi- 
cation, and without it the plat has no force, of itself, for any 
purpose ;? and under a statute requiring the acknowledg- 
ment to be under seal, the record of a plat, not acknowledged 
under seal, is unauthorized and does not prove the existence 
of a highway by dedication.4 Under the laws of Michigan, 
the acknowledgment of the plat by the proprietor is essen- 
tial to a dedication of such streets, and without it a plat has 
no force in itself for any purpose.> And a map of an addi- 
tion of record in the office of the recorder is not inadmissible 
in evidence because not acknowledged.* Still the general 
rule is that the plat should be acknowledged to make it 
recordable. As a matter of fact the statutes of most 
states require the proprietor of the plat to acknowledge 
the execution thereof. Not to comply with such provisions 
of the law will be a source of much litigation and uncer- 
tainty. However, the rule is that an acknowledged plat 
found in the office of the register of deeds is admissible in 
evidence.? An instance of a defective acknowledgment of 
a plat may be found in Baker v. St. Paul. “Until there 


3 Detroit v. Detroit & M. R. Co., 
23 Mich. 178; Burton v. Martz, 38 
Mich. 761. 

4 Grand Rapids v. Hastings, 36 
Mich. 122. 

5 The necessity of a careful and 
proper dedication of the several 
lots and blocks intended for the 
general use of the public, as well 
as the streets and avenues shown 
thereon, will be apparent. Burton 
v. Martz, 38 Mich. 761. 

6In Colton Land & Water Co. 
v. Swartz, 99 Cal. 278, 38 Pac. 
878, the plat was not acknowl- 
edged by the proprietor and on 


being offered in evidence, objec- 
tion was made because not 
acknowledged. The court said: “A 
map is not an ‘instrument’ which 
affects the title or possession of 
real property within the meaning 
of the recording act (Hoag v. 
Howard, 55 Cal. 564), nor is it an 
instrument which * * *” affects 
the title or possession of real 
estate. “There is no provision in 
the statute which requires a map” 
to be acknowledged. Note, such 
fact is quite unusual. 

7 Allen v. Vincennes, 
531. 


25 Ind. 
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is an acceptance by the public,” (of a dedication) “it re- 
mains a mere voluntary proposition. After acceptance it 
becomes a contract in which the public as one party has 
vested rights, and as such irrevocable without the consent 
of both parties, or by operation of law. Acts of dedication, 
as well as acts of acceptance, may take place in a variety 
of ways, and depend upon a variety of circumstances. The 
case of highways is generally made out by user on the one 
part, and acquiescence on the other.’’8 It was held the plat 
was not entitled to record, and that, though actually re- 
corded, it did not operate as a dedication of the streets on it 
to the public, unless there was an acceptance by the public. 
And it is almost universally held that a plat not executed 
and acknowledged by the proprietor of the land is invalid.® 
And the plat must be properly acknowledged to work a 
dedication to the public.1° This ruling would appear to 
have been founded on sound reason. If the act of acknowl- 
edgment is not necessary, why require it? It would seem, 
generally speaking, that a legal acknowledgment was neces- 
sary in order to make the instrument recordable. But 
where the owner of the land plats it properly as an addi- 
tion, has plat recorded, and the city opens the streets and 
works them for several years, it is immaterial, so far as a 
dedication is concerned, that the plat was not properly 
acknowledged.11. Also a deed referring to a plat, unac- 
knowledged and unrecorded is valid.12. That is a different 
proposition. The deed of itself was valid. It was no less 
valid because of the reference therein to an unacknowledged 
and unrecorded plat. The owner laid out a town site upon 
a piece of land and filed the plat thereof in the office of the 
register of deeds; all blocks except two were numbered and 
were subdivided into lots. One of the blocks, not subdivided 
or numbered, was marked “Public Square,” the other being 


8 Baker v. St. Paul, 8 Minn. 11 Powell v. Gilman, 38 Ill. App. 
(Gil. 436) 491. 611; Shea v. Ottumwa, 67 Iowa 

9 Thomas v. Eckard, 88 Ill. 598. 39, 24 N. W. 582. 

10 Brooks v. Topeka, 34 Kans. 12 Johnstone v. Scott; 11 Mich. 
277, 8 Pac. 392, 2o2- 
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marked “Seminary Square.” The former was used as a 
park by the city; the latter remained vacant until all of the 
lots had been sold. Held that “Seminary Square” belonged 
to the public for seminary purposes.!* In other words the 
owner of the plat was estopped from claiming any rights in 
and to “Seminary Square” encroaching on the public in- 
terest therein. Squares, parks, and commons are generally 
for the public interest and the public have a right to have 
such squares kept open for the benefit of all. 

A plat of a tract of land, not acknowledged, was left with 
the register of deeds, but it was held that it did not pass 
title to the city of land designated thereon as streets by 
dedication.14 That probably would be the general rule. 
The plat was not recorded. If it were not acknowledged the 
general rule is that it could not be recorded. If it could 
not be recorded then it could not put life into the fact of 
being “left” with the register of deeds. An owner of a lot 
on a plat made and acknowledged but not recorded, sold 
said lot according to said plat. Held the owner would be 
estopped from denying to lot purchasers the use of the 
streets marked on said plat. “When land is so divided into 
lots, and a plat made, and the lots and streets marked 
thereon, and the owner sells a lot so designated in reference 
to a street adjoining, also so designated on the plat, and for 
a consideration evidently affected by its situation as a 
lot on a public street, he is estopped from depriving the 
purchaser of the use of the street.”15 Estoppel works that 
way. Where an owner of a town site platted same, show- 
ing certain lots thereon designated for church purposes, and 
deeded said lots to a church but the deed did not contain 
any provision therein which required the lots to be so ex- 
clusively used, it was held that the owners of the lots ad- 
jacent to the church lots did not acquire such an-easement as 


13 Board of County Comrs. v. 14 Gardiner v. Tisdale, 2 Wis. 
Wilgus, 42 Kans. 457, 22 Pac. 115, 60 Am. Dec. 407. 
615. 15 Tope, ‘ gis 62 Wis. 
100, 22° N. 
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_would prevent the use of such lots for other than church pur- 
poses.!®. Where land was platted into streets, blocks, and 
lots, which was sold with reference thereto, the purchasers 
acquired the right.to have the adjacent streets kept open.17 
Where a landowner lays out his land and makes a map show- 
ing the lots and streets, and thereafter conveys lots with ref- 
erence to such map or plat, such conveyance confers upon the 
grantee, as against the grantor, the right to have the streets 
open at both ends, although the streets were never accepted 
by the public.18 Where map accompanying a grant is in- 
correct as to lines of latitude, it may be located by a refer- 
ence to natural objects.1° The fact of the map being incor- 
rect as to certain points therein should not be sufficient 
grounds of refusal of giving to it such life as it may be 
entitled to. Where there is a conflict between field-notes 
and the original monuments, the field-notes must yield to 
the monuments.2° As to this proposition there can be no 
doubt. Of course the field-notes are not monuments. They 
tell what monuments there are and how they assist in 
locating the particular property.21_ The lines actually run 
control over maps, plats, or field-notes.22 Still the field-notes 
aid in locating the corners and lines, and indirectly the 
property. 


16 This case is very near the 
line. There are cases of a similar 
situation to. the. effect that the 
particular lot should be used for 
“ehurch purposes.” Chapman v. 
Gordon, 29 ‘Ga. 250. 

17The right of an abutting 
owner who has bought lots with 
reference to a-dedicated public 
alley or street, to have it forever 
kept open, including the enjoy- 
ment. of light, and air from the 
space above extending  un- 
obstructed to the sky, is founded 
on sound reasoning. Field v. Bar- 
ling, 149 Ill. 556, 87 N. E. 850, 
94°. R. A. 406; 41 Am. St. 311. 
_18 Taylor v. Hopper, 62 N. Y. 
649. 


19 In other words “natural ob- 
jects” are preferred, in locating a 
lot, to. distance or direction. 
United States v. Sutter, 21 How. 
(62 Ut+S7 170716 Ee*ed*119. 

20 Penry v. Richards, 52 Cal. 


496; McClintock v. Rogers, 11 Il. 


279; Murphy v. Riemenschneider, 
104 Ill. 520; Woods v. West, 40 
Nebr. 307, 58 N. W. 988; Hall v. 
Davis, 86 N. H. 569; Marsh v. 
Mitchell, 25. Wis. 706. 

21 Turnbull v. Schroeder, 29 
Minn. 49, 11 N. W. 147. 

22 Whiting v. Gardner,.80. Cal. 
78, 22 Pac. 71; Smith v. Boone, 84 
Tex. 526,18 S. W..702. 
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§ 590. Estoppel——Where one plats a town site and 
leaves a strip one hundred feet wide running through the 
town, which he designates on the plat as “M. St.,” and he 
and his grantors permit the public to use such strip as a 
street for ten years or more, he is estopped from claiming. 
that the entire one hundred feet was dedicated, regardless 
of a general statement on the plat that “all the streets are 
sixty-six feet wide.” 


§ 591. Evidence.—Copies of an official map of a survey 
deposited in the surveyor-general’s office are held to be the 
best evidence as to such survey and parol evidence will not 
be received that a private survey conforms to the original 
survey without producing a copy of the original survey also. 
In other words when a certain document is needed to be 
used in court, as evidence, it must be either the original 
document or a duly authenticated copy thereof. This is 
fundamental.?4 


§ 592. Owners of lots in platted lands have easements 
in streets.—It is the law that owners of lots in a plat have 
an easement in the streets, parks, and public grounds shown 
thereon and the proprietor can not close such streets with- 
out the assent of such owner. Their interest is founded 
on a consideration so to speak. They are a part of the 
benefits purchased and paid for at the time of the purchase 
of the lots. The courts have frequently passed on this 
question, and?5 we find the Wisconsin court saying: ‘“When 
land is so divided into lots, and a plat made, and the lots 
and streets marked thereon, and the owner sells a lot so 
designated in reference to a street adjoining, also designated 
on the plat, and for a consideration evidently affected by its 
situation as a lot on a public street, he is estopped from 
depriving the purchaser of the use of the street. He, at 


23 Smith v. Montgomery, 8 Ida- 25 Donohoo ” tuanay, 62 Wis. 
ho 472) 81 Pat. 812. 100, 22 N. W. 

24 Surget v. Little, 5 Sm. & M. 
(13 Miss.) 319. 
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least, has an easement in such street to be enjoyed in con- 
nection with the lot, of which the grantor can not deprive 
him, whether the public have an easement therein as a 
public highway or not.” Other courts hold to the same 
effect.26 Numerous other cases hold: “If the parties to 
a deed bound the land conveyed upon a street, they are, in 
an action concerning the boundary of the land, estopped to 
deny the existence of the street,” and where the fact ‘‘that 
the lot fronted upon two ways, which would always be kept 
open, probably entered much into the consideration of the 
purchase, (they) could not be shut, without a right to dam- 
ages to the grantee or his assignee.’27 It is this act of 
dedication of the streets, parks, and squares of a plat, made 
by the proprietor thereof, which lends value to all the 
people. .These rights are enforceable by all who have pur- 
chased any part of the platted property. Others may use 
them as a public right. 


26 Parker v. Smith, 17 Mass. cago & N. W. R. Co., 21 Wis. 602; 
413, 9 Am. Dee. 157; Fox v. Union Bigelow, Estoppel, § 306. 
Sugar Refinery, 109 Mass. 292; 27 Bartlett v. Bangor, 67 Maine 
White v. Smith, 37 Mich. 291; 460; ante, ch. 20. See also Fisher 
Gardiner v. Tisdale, 2 Wis. 115,60 v. Beard, 32 Iowa 346; Bissell v. 
Am. Dec. 407; Kimball v. Keno- New York Cent. R. Co., 23 N. ay: 
sha, 4 Wis. 321; Weisbrod v. Chi- 61; goers v. East River Bank, 

26 UN. 2); ; 
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ADVERSE POSSESSION 


Section. Section. 
593. Scope. 599. Visible and notorious posses- 
594, Must have possession of the sion. i 
thing. 600. Possession must be hostile. 
595. What constitutes adverse 601. Occupying to boundary line 
possession. —Agreements, effect. 
596. Inferences. from acts of 602. Possession must be exclusive. 
party. 603. Possession must be continu- 
597. Who may acquire title by ad- ous. 
verse possession. 604. Tacking possessions. 


598. Possession—Actual and con- 
structive. 


§ 593. Scope.—lIt is not the intention of the author to 
go into the question of adverse possession extensively but 
to briefly state the main points associated with such pos- 
session and to deal with that question insofar as it may 
be related to lines and boundaries. 

The author has heretofore treated of ancient fences! and 
long established lines as evidence of original corners and 
lines. An ancient fence is not so surely regarded as mark- 
ing the true boundary where the line was never marked by 
original monuments. Notorious, uninterrupted, and unex- 
plained possession, for 20 years up to a fence, is adverse as 
well against the neighbor across the fence as against any- 
one else.2 So also has reference been made to agreements 
between adjoining owners fixing the line between them and 
its binding effect on the parties.2 Ancient fence lines 
around a tract maintained for at least 30 years, probably 
50, must be taken as fixing the correct boundaries of the 
tract as against a late survey. Revised Stat. of Wisconsin, 


1 Ante, § 416; Collins v. Clough, 
222) Pa.4%2, 0. Atl lOig- 152Ann. 
Cas. 871; Wunnicke v. Dederich, 
160 Wis. 462, 152 N. W. 139. 

2 Wollman v. Ruehle, 104 Wis. 
6038, 80 N. W. 919. 

3 Ante, ch. 21; Clark v. Wethey, 
19 Wend. (N. Y.) 820. Parol 


agreement as to boundaries must 
be entered into between the own- 
ers of lands and must have been 
acted on. 

4 Wunnicke v. Dederich, 
Wis. 462, 152 N. W. 189. 
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§ 825.16, prohibiting testimony of a party “in respect to any 
transaction or communication by him personally with a 
deceased * * * person,” does not forbid testimony of 
transactions or communications between the deceased and 
third persons, though in the witness’ presence, if he did not 
participate therein, and they were not affected by his 
presence.® 


The object of this chapter is to give the professions, 
briefly, an idea of the law insofar as adverse possession 
affects title to property, and to impress on the surveyor 
the importance of possession as bearing on evidence of 
original boundary lines and corners. It is not expected 
that the surveyor will attempt to advise what is or is not 
adverse possession and when and how that possession may 
ripen into a title. 


The surveyor should remember that courts are loathe to 
change boundaries long established and marked by ancient 
fences. The presumption is that if such fences have been 
built many years and maintained in substantially the same 
place during all those years that they were built on the 
original lines. Where the description in a deed is ambigu- 
ous but it seems to have been taken for granted that such 
deed was intended to convey a parcel of land as originally 
bounded by a fence, the fence must be deemed to establish 
the boundary.’ Still, if the original monuments can be 
found and identified, they must govern as to the true line. 
Nevertheless, if adjoining owners openly occupy up to a 
certain fence and claim title thereto, to the exclusion of 
all the world during the statutory period, they will be held 
to have title up to such old fence regardless of the true line. 
Authorities as to what is adverse possession within the 
meaning of the law will be cited in the following pages. 


5 Wollman v. Ruehle, 104 Wis. ‘Toby v. Secor, 60 Wis. 310, 19 
603, 80 N. W. 919. N. W. 99; Welton v. Poynter, 96 

6 Ante, § 416. Wis. 346, 71 N. W. 597; Bishop v. 

7 Wunnicke v. Dederich, 160 Bleyer, 105 Wis. 330, 81 N. W. 
Wis. 462, 152 N. W. 139. See also 4138. 
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The text writers and the courts of the various jurisdic- 
tions declare that, in order to be adverse, the possession 
must be actual, visible, exclusive, hostile, and extend over 
the time necessary to create a bar under the statute of 
limitations of the particular jurisdiction. Should any of 
these conditions be lacking, the possession would not be 
adverse so as to ripen into a title. As to when these condi- 
tions exist is a question of fact to be determined as any 
other fact. This is not always an easy question, as there 
are various elements which enter into the fact. 


§ 594. Must have possession of the thing.—In case the 
owner of the surface seeks to establish title to a mine by 
adverse possession, in opposition to his deed, he must prove 
possession of the mine as such, independently of his pos- 
session of the surface.’ That is, in all such cases the owner 
of the surface must prove that he has had a separate pos- 
session of such mine and every part of that which he claims 
for the full statutory period and that he claims title by 
reason thereof. That possession must be exclusive, open, 
adverse to all the world during such period. Such period 
depends on the law of the particular state in which such 
claim is made. The period in some states is 20 years. A 
possession of land which is notice of the possessor’s claim 
of title must be an actual, visible occupancy and improve- 
ment of the same. Fencing, pasturing cattle, cutting and 
selling timber are not sufficient. Gathering seaweed on 
land is evidence of adverse possession.1° There must be a 
real and substantial inclosure, an actual occupancy, which is 
definite, positive, and notorious, to constitute adverse ‘pos- 


8 Possession of surface of land 
for more than twenty-one years 
does not carry with it possession 
of minerals below the surface, 
where the title to the minerals had 
been severed from that of the sur- 
face by deed. Title to the min- 
erals, as distinct from the surface, 
may be shown by documentary 
evidence, or in the absence there- 


of or in opposition thereto, by 
proof of possession and acts of 
ownership under the statute of 
limitations. Caldwell v. Copeland, 
387 Pa. 427, 78 Am. Dec. 486. 

8 Union College v. Wheeler, 59 
Barb. (N. Y.) 585, 5 Lans. 160. 

10 Kast Hampton v. Kirk, 84 
N. Y. 215, 88 Am. Rep. 505. 
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session.11_ It must be such occupancy that, should the 
owner of such property, come upon the same, he would know 
that the occupant thereof had taken possession of such 
property and intended to secure title thereof adversely and 
against all the world and especially as against the. title 
owner. There could not be any divided possession of the 
same but it must be exclusive, open and definite.12 Going 
upon the land occasionally and cutting down trees, deaden- 
ing timber, and fencing in a cow pen are not sufficient to 
prove adverse possession.13 Possession must be hostile, 
continuous, and exclusive and for purpose of residence or 
cultivation. A mere annual entry upon another’s land, to 
cut timber, to feed cattle, and hunt or fish can not give 
title.14 And it has been decided that if one, by mistake, 
inclose the land of another, and claim it as his own, to 
certain fixed monuments or boundaries, his actual and un- 
interrupted possession for the statutory period will work a 
disseizin, and his title will be perfect. This frequently hap- 
pens where the adverse claimant has built his line fence 
over the line in some parts and that he occupies exclusively 
to such fence with a claim of title to the fence so built. 
This occupancy must be open, exclusive, uninterrupted and 
with a claim of title during the entire statutory period.’ 
In the case just cited, the party built his fence on a line 
run by a surveyor and occupied the land up to that fence 


11 Jackson v. Schoonmaker, 2 
Johns. (N. Y.) 229. 

There must be an actual occu- 
pancy, definite and open. Denham 
v. Holeman, 26 Ga. 182, 71 Am. 
Dec. 198. 

12 Jackson vy. Schoonmaker, 2 
Johns. (N. Y.) 229. 

13 “Jt is no proof of adverse 
possession that a tenant of a por- 
tion of the land in controversy 
who rented it of another person 
asked permission of the claimant 
to occupy it; for this does not 
make him a tenant of the latter.” 
Denham v. Holeman, 26 Ga. 182, 
71 Am. Dec. 198. 


14 Wheeler v. Winn, 53 Pa. 122, 
91 Am. Dec. 186. 

15 “After plaintiff’s purchase he 
caused his land to be surveyed, 
and found his east line to be 
about 15 feet within the enclosure 
of defendant. In ejectment for 
the strip thus enclosed by defend- 
ant, it was held, That the leasing 
of the unenclosed land would not 
prevent the running of the statute 
of limitations as to the strip in 
dispute, it being enclosed as a 
part of defendant’s farm and 
occupied by him as owner.” Tex 
v. Pflug, 24 Nebr. 666, 39 N. W. 
839, 8 Am. St. 2381. 
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and claimed it as his own. As a matter of fact, it was 
found thereafter that the surveyor was mistaken as to 
about fifteen feet. “If one by mistake inclose the land of 
another, and claim it as his own, to certain fixed monuments 
or boundaries, his actual and uninterrupted possession as 
owner for the statutory period will work a disseizin, and 
his title will be perfect.’16 Acts of notoriety, such as, 
building a fence around the land, entering upon it and 
making improvements thereon, and the payment of taxes 
on the land, are sufficient to constitute adverse possession.17 
In some states the term of holding adversely must be for 15 
years, and a statutory period of the payment of taxes 
thereon for five consecutive years of such 15 years.18 Evi- 
dence that a person took possession of land “about” May 1, 
1866, and remained in possession until ‘about’? May 1, 1886, 
is not sufficient to prove title by adverse possession, the 
statute of limitations being 20 years.19 Adverse possession 
can not be made out by inference but by clear and positive 
proof and one in possession of land to which he has no 
claim of title is presumed to be in possession in amity with 
and subservient to the legal title.2° A title by adverse pos- 
session once acquired is not lost by an interruption of the 
possession unless by some other adverse possession for 
the required period.?1 


16 Levy v. Yerga, 25 Nebr. 764, 
41 N..W. 773, 13 Am. St. 525. 

17 Tourtelotte v. Pearce, 27 
Nebr. 57, 42 N. W. 915. See also 
Ellicott v. Pearl, 10 Pet. (35 U.S.) 
412, 9 L. ed. 475; Alden v. Gil- 
more, 138 Maine 178; Poignard v. 
Smith, 6 Pick. (Mass.) 172. 

18 Mason’s Minn. Stat. 
§ 9187. 

19 Allis v. Field, 89 Wis. 327, 62 
N. W. 85. 

20 Snydor v. Palmer, 29 Wis. 
226; Wilson v. Henry, 85 Wis. 241, 
245; Hacker v. Horlemus, 74 Wis. 
21, 41 N. W. 965; Dhein v. Beus- 
cher, 83 Wis. 316, 325, 53 N. W. 


1927, 


551; Ayers v. Reidel, 84 Wis. 276, 
283, 54 N. W. 588; Neilson v. 
Grignon, 85 Wis. 550, 553, 55 N. 
W. 890. 

21 A title acquired by adverse 
possession is one in fee simple, 
and is as perfect a title as one by 
deed. The legal effect of such title 
not only bars the remedy of the 
owner of the paper title, but di- 
vests his estate, and vests it in 
the party holding adversely for 
the required period of time, and 
is conclusive evidence of such 
title.” Dean v. Goddard, 55 Minn. 
290, 56 N, W. 1060. 


663 ADVERSE POSSESSION § 595 

§ 595. What constitutes adverse possession.—It is held 
in Michigan?? by Morse, J., that, “It is not necessary that 
the occupation should be such that a mere stranger passing 
by the land would know that someone was asserting title to 
and dominion over it. It is not necessary that the land 
be cleared or fenced, or any building be placed upon it.’23 
In the Murray case, the question up was as to what con- 
stitutes adverse possession of a wood lot under color of title. 
In that case the court further says: “If Bryce entered 
upon the land under his deed from Kitten, and used it 
thereafter as a wood lot appurtenant to his farm in the 
usual and ordinary way, and exercised such acts of owner- 
ship over it as were necessary to enjoy such usual and 
ordinary use of a wood lot, such acts, being continued and 
uninterrupted, would amount to actual possession, and such 
possession, being under color of title and a claim of right, 
and exclusive, held so openly and notoriously that the com- 
munity understood and recognized his claim of ownership, 
would be adverse. Such adverse possession, continued for 
ten years without interruption, would bar the claim of the 
plaintiff.”24 Possession must be open, continuous, and 
notorious.25> Mere entry upon land, without open, con- 
tinuous, and adverse possession is not sufficient to stop the 
running of the statute.2* In an Iowa case?? the jury found 
that the acts of possession were: ‘Digging and hunting 
for a corner, and bounding lines, and driving cattle into the 
land, and employing a man to break the land in the follow- 
ing spring,’ and the court held there was not sufficient 
evidence to bar the plaintiff’s right of action. Of course 


22 Murray v. Hudson, 65 Mich. 
670, 82 N. W. 889. 

23 The court cited Ellicott v. 
Péarl;°10 “Pet2?2"(35) U2°8!)* 412; 
9 L. ed. 475; Ewing v. Burnet, 
Fed. Cas. No. 4591, 1 McLean 
266; “afta lt Pets! (869U2"S.) 
41, 9 L. ed. 624; Davis v. Hasley, 
13 Ill. 192; Brooks v. Bruyn, 24 
Ill. 372; Langworthy v. Myers, 


4 Towa 18; Booth v. Small, 25 
Iowa 177. 

24 Murray v. Hudson, 65 Mich. 
670, 82 N. W. 889. 

25 Mauldin v. Cox, 67 Cal. 387, 
7 Pac. 804. 

2¢ Donovan v. Bissell, 538 Mich. 
462, 19 N. W. 146. 

27 Brown v. Rose, 55 Iowa 734, 
TONS Wi. 133! 
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if it should be held that such acts were adverse and suf- 
ficient to bar the title of the owner of the land then no 
piece of property would be safe unless actually occupied by 


the owner. 


§ 596. Inferences from acts of party.—The intent to 
claim by adverse possession may be inferred from the nature 
of the occupancy. It must be hostile. Such hostility 
may be manifested by acts of possession and use of the 
premises, plainly visible, actual, open, and continuous, such 
as, using the premises for many years as a lumber yard, 
building a barn and shed thereon in 1866 or 1867, and keep- 
ing the same on the premises until they burned down in 1884, 
keeping a large number of horses on the premises and in 
stables for many years, storing machinery, lamp posts, 
castings, and other personal property, and putting a large 
sign on the lot with notice thereon that it was for rent.?8 
This is very pertinent. True the owner of the property 
has his duties to perform but his acts need not be hostile. 
He is not required to occupy the property all of the time. 
He need not openly make a claim to the property. He 
should act as an owner in good faith. It is said in a Penn- 
sylvania case that the “adverse possessor ‘must keep his 
flag flying.’ ”’22 Yet it is no less essential that the actual 
owner should reasonably keep his own banner unfurled. 
The law which he is presumed to know is a continual 
warning to him that if he shall allow his lands to remain 
unoccupied, unused, unimproved and uncultivated by him- 
self, and permits them to be held adversely by another 
for the period of time fixed by law, the owner may be dis- 


28“The statutes upon the sub- 
ject of adverse possession are 
properly called ‘Statutes of Re- 
pose,’ and are intended to prevent 
litigation, and to quiet the titles 
to land which has remained unoc- 
cupied by the actual owner for a 
long period of time. The statute, 
which, the actual owner is pre- 
sumed to know, is a continual 


warning to him; and if, through 
his negligence or selfishness, he 
allows others to occupy, use, and 
improve his land for a period of 
time, he must be deemed to have 
acquiesced in the possession of his 
premises by his adversary.” Dean 
v. Goddard, 55 Minn. 290, 56 N. 
W. 1060. 

29 Stephens v. Leach, 19 Pa. 262. 
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seized thereof, and he will be deemed to have acquiesced 


in the adverse possession of his adversary.?° 


§ 597. Who may acquire title by adverse possession.— 
The cases are agreed that any person or corporation may 
acquire title by adverse possession.*! In order to be avail- 
able the acts of the claimant must be open, exclusive, notor- 
ious, and adverse with an intent to secure title against the 
record owner. 

Adverse possession under claim of title founded on a 
written instrument which purports to convey the land 
satisfies the statutory requirement, however invalid the 
instrument may be, and however complete the claimant’s 
knowledge of its invalidity.32 Possession is adverse when 
it is actual, notorious, continuous, and exclusive.?3 Title 
of this kind with various limitations may be acquired 
against infants,?4 married women,?5 private corporations,?¢® 
and public corporations.37 However, the rule as to persons 
under legal disability is much more strict than against a 
competent person and the time should be for a period ending 
subsequent to his attaining competency.?® <A foreign cor- 
poration, it is said,39 may acquire title by adverse pos- 


session. 


30 Dean v. Goddard, 55 Minn. 
290, 56 N. W. 1060. 

31 Giddens v. Mobley, 387 La. 
Ann. 900; Hatch v. Lusignan, 117 
Wis. 428, 94 N. W. 382. 

32 Hatch v. Lusignan, 117 Wis. 
428, 94 N. W. 3382. 

33 Claflin Co. v. Middlesex 
Banking Co., 113 Fed. 958; Ows- 
ley v. Matson, 156 Cal. 401, 104 
Pac. 983; Wilder v. Aurora, De- 
Kalb & R. Elec. Trac. Co., 216 Ill. 
493, 75 N. E. 194; Anderson v. 
Burnham, 52 Kans. 454, 34 Pac. 
1056. 


34 Steinberg v. Salzman, 139 
Wis. 118, 120 N. W. 1005 (Statute 
made no-exception). 


So also may a state get title in that manner.?° 


25 Clark v. Gilbert, 39 Conn. 94; 
De Hatre v. Edmunds, 200 Mo. 
246, 98 S. W. 744. 

36 Swanson v. New York Cent. 
R. Co., 83 Ind. App. 580, 149 N. E. 
3D3. 

37 Dermott v. Stinson, 144 Ark. 
208, 222 S. W. 54,9 A. L. R. 1367; 
Morrison v. West Point, 219 Ky. 
897, 292 S. W. 1095. 

38 Harris v. McCrary, 17 Idaho 
300, 105 Pac. 558; Thomas v. Mor- 
gan, 113 Okla. 212, 240 Pac.. 7385, 
43 A. L. R. 9384; Lee v. Kirby 
(Tex. Civ. App.), 277 S. W. 225. 

39 St. Paul v. Chicago, M. & St. 
P. R. Co., 45 Minn. 387, 48 N. W. 
17 


40 Eldridge v. Binghamton, 120 
N. Y. 309, 24 N. E. 462. 
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But the statute does not run against the state.4! This is 
the general and universal rule. It must be an extreme 
case to hold a state may loose any of its property adversely. 
In fact the reason of the matter is all against a nation, state, 
county, village or city loosing any of its property by adverse 
user. Of course a public corporation may loose some of its 
rights, say in highways recently laid out, by a failure to 
open, improve, and travel such new highway within the 
time set by law. ‘Title may be secured by an alien by 
adverse possession.42 However, see other cases.43 


§ 598. Possession—Actual and constructive——The dis- 
seizor must be in actual possession of the land to disseize 
the owner and gain title.44 He must not only be in the 
actual, open, and notorious possession of the property in 
question, but he must claim the right to so possess such 
property and hold it adversely as against the owner thereof 
and all others.‘ Such possession may be shown by a 
variety of acts.4¢ Some acts held to be evidence of adverse 
possession are residence on the land,*7 the erection of build- 
ings and other structures,*8 and inclosure of land with 
fence.*® But none of these are necessary. They are, how- 
ever, evidence of an adverse use under claim of right as 
against the owner and all others.®*®° The statutes in some 
jurisdictions may control the question of: possession and lay 


41 Rhode Island v. Massachu- 47 Hughes v. Pickering, 14 Pa. 
setts, 4 How. (45 U.S.) 591, 11 297. 
L. ed. 1116. The open, adverse claim made 


42 Overing vy. Russell, 32 Barb. 
(NETYS) 263: 

43 Leary v. Leary, 
Prac. (N: Y¥.)222: 

44 Ward vy. Cochran, 150 U. S. 
597, 87 L.. ed} 1195, 14 Sup.oct. 
230; Zirngibl v. Calumet’ & C. 
Canal & Dock Co., 157 Ill. 480, 42 
N. BE. 431. 

45 Ward v. Cochran, 150 U. S. 
597, 87 L. ed. 1195, 14 Sup. Ct. 230. 

46 Mastern R. Co. v. Allen, 185 
Mass. 18. 


50 How. 


by one on the land of another, 
making claim thereto as a matter 
of right. Anderson vy. Burnham, 
52 Kans. 454, 34 Pac. 1056. 

48 Goltermann v. Schiermeyer, 
te Mo. 404, 19S. W. 484, 20 S. W. 

49 Illinois Cent. oR.0:'Cow. vv. 
Houghton, 126 Ill. 233, 18 N. E. 
801, 1 L. R.A. 218,.9 Am. St.581. 

50 Henry v. Henry, 122 Mich. 6, 
80 N. W. 800. 
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down certain requirements such as residence,*! or cultivation 
of the land.®2?. But the circumstances should be taken into 
consideration. In a Kansas case,°? the claimant plowed 
twenty twelve-inch furrows around the land, built a house 
and stable thereon, planted 300 fruit trees, herded his stock 
thereon and remained in undisputed possession and this was 

_held. adverse.. Such claimant must do the particular acts 
on the land with the intention of disseizing the rightful 

-owner.>* The owner, of surface must work mines to gain 
title by adverse possession. It is not. sufficient to possess 
the surface of the land.®5 

In order to recover one must. show continuous, actual, 
visible, notorious, exclusive and adverse possession of the 
lands; he must actually hold the land as his own; and it can 
not be held jointly with owner, nor with permission of the 
owner.°® There are substantial reasons why this: should 

be so. It should be difficult for a stranger to the title of 
the property to secure title as against the true owner 
thereof without any compensation.®? If possession ripens 
into'a title it is not lost by any repossession of the original 
owner, unless that possession is held adversely for the 
statutory period, and such title is a fee simple one.®§ 
Where adverse occupant holds land without color of title, 
he can secure title to such land as is in his actual occupancy 
only. This is as it should be. Otherwise ‘a stranger to 
the title could make claim to large tracts of land without 


51 Stumpf v. Osterhage, 94 Ill. 
115: 

52 McFarlane vy. Kerr, 23 N. Y. 
Super. Ct. 249. 

. 53 Anderson v. Burnham, 52 
Kans, 454, 84 Pac. 1056, 

54 Ewing v. Burnett, Fed. Cas. 
No. 4591, 1 McLean 266, affd. 11 
Pet. (86 U.S.) 41, 9 L. ed. 624. 

To be adverse one must show 
continuous, actual, visible, and 
notorious adverse possession of 
the land. Smith v. Hitchcock, 38 
Nebr. 104, 56 N. W. 791. 


55 Algonquin Coal Co. v. North- 
ern Coal & Iron Co., 162 Pa. 114, 
29 Atl. 402. 

56 Harvey v. Tyler, 2 Wall. (69 
US.) 328, 17 Di. ed!’871;3''Smith 
v. Hitchcock, 38 Nebr. 104, 56 N. 
W. 791; Allen v. Allen, 58 Wis. 
202, 16 N. W. 610. 

57 Allen v. Allen, 58 Wis. 202, 
16 N. W. 610. 

58 Dean v. Goddard, 55 Minn. 
290, 56 N. W. 1060. 
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a show of actual possession.®” But constructive possession | 
under color of title may give an adverse holding of more) 
than is actually occupied.*° It seems that the reason for this | 
is that if entry be made without color of title, there is no| 
notice to the owner of claim of title.* Color of title is that) 
which has an appearance of title but in fact is not a title’ 
at all.¢2 It seems to the author that it would be dangerous | 
to recognize the principle of “color of title’ in a claim by 
adverse possession. The principle might be easily abused 
in the interest of a pretended claimant to a considerable 
tract of land without an opportunity by the owner to know 


of any “good faith” claim by any party. 


§ 599. Visible and notorious possession.—In order to. 
secure title by adverse possession, the owner of property | 
must have had actual notice of the possession, or the pos- 
session of the disseizor must have been visible and notori- 
ous.°3 What is visible and notorious possession depends 
on the facts of each case. But nevertheless such possession 
must be open and above board and constantly by act or’ 
word making claim to the particular property.*4 Fencing | 
the lands,® cultivation,®* and erection of buildings,*7 have. 
been held to be such acts. The possession must not be) 


59 Coburn v. Hollis, 3 Metc. (44 64 Lake Shore & M.S. R. Co. v. | 


Mass.) 125. 

60 Noyes v. Heffernan, 153 Ill. 
339, 38 N. E. 571. 

61 Barber v. Robinson, 78 Minn. 
193, 80 N. W. 968. 

It should be noted that color of 
title is evidenced by some proper 
writing which purports to trans- 
fer some interest in such land to 
the claimant. Wright v. Mattison, 
18 How. (59 U. 8.) 50, 15 L. ed. 
280. 

62 Wright v. Mattison, 18 How. 
(59 U.S.) 50, 15 L. ed. 280. 

63 Van Matre v. Swank, 147 
Wis. 98, 181 N. W. 982, 182 N. W. 
904. 


Johnson, 157 Mich. 115, 121 N. W. | 


267. 
(88 Mass.) 20. 


65 Cutter v. Cambridge, 6 Allen | 


Of course if the acts of “fenc- | 


ing” the lands, “cultivation” 


thereof and “erecting buildings” - 
are open and notorious and are. 


extensive as compared with the 
tract claimed, they may be re- 


garded as adverse as of the date | 


thereof. 


66 Wolf v. Ament’s Executors, | 


1 Grant Cas. (Pa.) 150. 
67 Foulke v. Bond, 41 N. J. L. 


527. 
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clandestine. That is it must be open and notorious with a 
constant claim of title.68 

§ 600. Possession must be hostile—A possession sub- 


ordinate to the owner can not ripen into title.6® That is 
such possession must be “adverse,” open with a constant 
claim of right to the property. 

“Buzzard in 1859 obtained a license to pass over the 
land of Weed. It was revocable by notice or by operation 
of law. * * * Defendant contends that at the moment 
of revocation the continued use of the right of way by the 
licensee became open, hostile and notorious, although no 
notice was given by the licensee, or act or word said to 
indicate to the licensor that the licensee intended to at once 
convert a permissive use into a notoriously hostile one. 
While everybody is presumed to know the law, it is not 
to be presumed that revocation by operation of law ipso 
facto transforms at once a permissive and rightful posses- 
sion into a hostile one which may ripen into a title. ‘A 
wrongful intention to oust an owner must clearly appear 
in order to raise an act, which may be openly a trespass, 
to the bad eminence of a disseisin.’ 4 Kent’s Com. 486. 
‘A disseisin is when one enters, intending to usurp the 
possession and to oust another of the freehold. * * * 
While it is true that the license was revoked by operation of 
law, it is also true that there is nothing in the finding of 
facts to justify the conclusion that either party supposed 
or understood that he was doing any more than continuing 
the use under the license. The transfer of title by the 


68 Certainly the possession fail. The provision requiring the 


should be open and above board 
and in absolute “good faith.” 
There should be no guess work 
in taking another’s property. The 
rule in Minnesota is that the 
claimant must pay the taxes on 
the particular property claimed 
for five consecutive years of the 
adverse period, otherwise he must 


adverse holder to pay the taxes 
on the property for five consecu- 
tive years is a substantial pro- 
vision. Edmondson vy. Anniston 
City Land Co., 128 Ala. 589, 29 
So. 596. 

69 Toney v. Knapp, 142 Mich. 
652, 106 N. W. 552. 
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licensor, or his death, of course, operates in law as a revoca- 
tion of the license. Probably few laymen in fact know this 
to be the law. If the licensee and the grantees of the 
licensor, or his heirs in case of death, supposed that the 
licensee was using the land under his license, and he made 
no other claim, can it be that such use and occupancy 
instantly became hostile, so that the licensee by such user 
acquired title by adverse possession ?” 

The court held there was, under the circumstances, no 
adverse possession so as to ripen into a title of the land. 
The student would do well to read the Toney v. Knapp case 
in full. But such possession may thereafter become adverse 
and ripen into a title.“° “Hostile,” in this sense does not 
imply ill will toward the owner, but means an occupant who 
holds as an owner and against all other claims.71 In order 
to be hostile, the party must claim the land as a matter of 
right to the exclusion of others.72 And especially to the 
exclusion of the holder of the title. The word “hostile,” 
when applied to the character of the occupancy necessary 
to create adverse possession does not imply “ill will, male- 
volence, or desire to injure anyone”; but means one who 
holds possession as owner adversely or against the party 
holding the legal title.7? What is adverse or hostile pos- 
session is a question of fact. That fact must be such as 
to convince the owner and all others who may have knowl- 
edge thereof, that he claims such interest.74 Suing the 
owner for trespass by one in possession is evidence of 
adverse possession.75 Declarations by the adverse holder 
are evidence of such possession. What he said in reply to 
questions in explanation of his acts as possessor is evidence 
in explanation of his claim, and may be shown by any 
competent evidence. The owner of the land must see to 


70 Toney v. Knapp, 142’ Mich. 73 Ballard vy. Hansen, 83 Nebr. 
652, 106 N. W. 552. 861, 51 N. W. 295. 

71 Ballard v. Hansen, 33 Nebr. 74 Highstone vy. Burdette, 54 
861, 51 N. W. 295. Mich. 329, 20 N. W. 64. 

72 Kingston v. Guck, 155 Mich. 75 Hollister v. Young, 42 Vt 


264, 118 N. W. 967. 403. 
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it that the adverse claimant does not make out a case in 
his own favor by making the court believe that the language 
used is in fact something against the claimant instead of 
in his interest.7¢ Care must be taken with reference to the 
above alleged declarations. They must not be “self-serv- 
ing.” They can not be used, if the controversy regarding 
which the declarations were made was then pending be- 
tween the interested parties.77 Such declarations were 
that possessor was not holding as a tenant of the alleged 
owner. Party entering by consent of owner may thereafter 
disclaim holding by such consent and such disclaimer must 
be brought to the attention of the owner.78 And it is said, 
in a Mississippi case that:79 ‘Among relatives and espe- 
cially between those occupying parental and filial, or quasi- 
parental and filial, relations, these circumstances would ‘not 
be deemed so convincing because they may be consistent 
with a mere permissive enjoyment of a usufructuary pos- 
session.” All such evidence should be received, if at all, 
with caution. Otherwise such declarations may have been 
made by the alleged adverse holder in his own interest and 
self-serving and hence inadmissible. 


§ 601. Occupying to boundary line—Agreements, effect. 
—We have heretofore treated of the question of parol 
agreements with reference to boundary lines.8° Should ad- 
joining owners agree upon a line between their respective 
lands and each occupy up to that line claiming title thereto 
for the statutory period, it will be deemed to be an adverse 


76 Lamoreux v. Huntley, 68 Wis. 
24, 31 N. iW. 331. 

77 Lamoreux v. Huntley, 68 Wis. 
24, 31 N. W. 381. 

78 “This view of the effect to be 
given to evidence of long-contin- 
ued occupation and use of real 
estate by a person in actual pos- 
session thereof, and using the 
same as an owner would ordinar- 
ily use the same, as proof of ad- 
verse possession under the stat- 


ute, is, we think, the’ proper view 
and is supported by the author- 
ities.” Allen v. Allen, 58 Wis. 
202, 16 N. W. 610. See also John- 
son v. Gorham, 38 Conn. 513; 
Paine’s Lessee v. Skinner, 8 Ohio 
159; Hollister v. Young, 42 Vt. 
408. 

79 Davis v. Bowmar, 55 Miss. 
671. 

80 Ante, ch. 21. 
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occupancy.8! As to whether the line agreed upon was the 
true line is immaterial. Possibly this may be so but if one 
of the parties knew where the line was and the other did not 
have such knowledge, and the one having such knowledge 
took advantage of the situation knowingly to the detriment 
of the owner of the property, the author is of the opinion 
such arrangement, when carried out, would be fraudulent 
and not binding on the owner of the particular property. 
The declarations would be self-serving.8? But if parties 
occupy merely for convenience, the possession of adjoining 
owners will not generally be adverse.8? Occupying land to 
a certain line by mistake with no intention to claim more 
than to the true line, will not be adverse beyond the true 
line.8+ But there are cases holding the other way.8® Where 
grantor remains in possession after delivery of deed the 
possession will not be deemed adverse generally.86 Same 
where one enters under contract of purchase.87? The pos- 
session of a guardian is subordinate to ward, and the pos- 
session of a widow for dower rights is subordinate to the 
heir.28 To the same effect is the possession of an agent or 
of a tenant,’® and as to the relation of mortgagee and 
mortgagor. 


§ 602. Possession must be exclusive.—It is the rule that 
possession to be adverse must be exclusive. That is, there 
can be no divided possession with the holder of the legal 
title.°t When two persons are in possession the seisin fol- 


81 Reed v. Farr, 85 N. Y. 118; 
Reiter v. McJunkin, 173 Pa. 82, 
33 Atl. 1012. 

82 Wells v. Bentley, 87 Ark. 625, 
113 S. W. 689. 

83 Burrell v. Burrell, 11 Mass. 
294; Bird v. Stark, 66 Mich. 654, 
33 N. W. 754. - 

84 Shanline v. Wiltsie, 70 Kans. 
177, 78 Pac. 436, 8 Ann. Cas. 140. 

85 Kreck v. Church, 87 Tenn. 575, 
11S. W. 794,41. R. A. 641. 

86 Stearns v. MHendersass, 9 
cae: (63 Mass.) 497, 57 Am. Dec. 


87 Davis v. Howard, 172 Il. 340, 
50 N. E. 258. 

88 Brown v. McKay, 125 Cal. 
291, 57 Pac. 1001; Dewitt v. Shea, 
203 Ill. 8938, 67 N. E. 761, 96 Am. 
Sty sia. 

89 Dixon vy. Finnegan, 182 Mo. 
111, 81 S. W. 449; Peabody v. 
Leach, 18 Wis. 657. 

90 Jones v. Foster, 175 Ill. 459, 
51 N. E. 862. 

91 Boltz v. Colsch, 134 Iowa 480, 
109 N. W. 1106. 
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lows the owner.®2 Possession must be exclusive of all 
persons. A subsequent purchaser may invoke title by pos- 
session adverse to an outstanding tax title without alleging 
knowledge, or want of knowledge, of such title at the time 
of purchase.®? But it seems one may admit title in the 
United States or a state and still hold adversely as to all 
others.°* But occupation in common with the public gen- 
erally can not be exclusive. 


§ 603. Possession must be continuous.—Another con- 
dition of the possession in order to be adverse and ripen 
into title is that it must be continuous. The party can 
not get title by holding a part of the period and then sur- 
rendering to another the lands sought to be taken. To so 
give up the possession before the statutory period has run 
will wipe out all rights theretofore gained.°* Where the 
legal title to land was in plaintiff, occupation by defendant 
railroad’s employés who built houses and resided on the land 
by permission of defendant’s road supervisor, which houses 
were removed after notice from plaintiff to defendant re- 
quiring it, was not possession by defendant, so as to entitle 
defendant to claim the land by adverse possession.°7 Oc- 
casional acts of dominion extending over the statutory 
period is not continuous possession.98 When possession is 


92 Bellis v. Bellis, 122 Mass. 414. hunting therein and using and 


93 Cass Farm Co. v. Detroit, 139 
Mich. 318, 102 N. W. 848. 

94 The execution of a bargain 
and sale deed does not prevent the 
grantor from afterwards taking 
and holding the land conveyed 
adversely to the grantee, or from 
acquiring title by the statute of 
limitations. Lord v. Sawyer, 57 
Cal. 65. 

95 The matter considered by the 
court arose out of a situation 
brought about by the occupation 
of the above-named parties with 
others of what was then termed 
“great ponds,’ and the share 
* thereof which was then used as 
“yublic property,” fishing and 


hauling away ice, such use being 
in common and not exclusive. 


Hittinger v. Eames, 121 Mass. 
539. 
96 “Adverse possession must 


continue for the entire statutory 
period, and have been actual, open, 
visible, notorious, continuous, and 
hostile.” Bean v. Bean, 163 Mich. 
379, 128 N. W. 413. 

97 Mead v. Illinois Cent. R. Co., 
112 Iowa 291, 83 N. W. 979. 

98 Occasional acts tending to 
show possession, but which are 
disconnected, not continuous, and 
of brief duration, do not constitute 
such adverse possession as is con- 
templated by law. Elyton Land 
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stopped, the running of the statute is also stopped. The 
running of the statute will begin to run again upon the re- 
turn to possession.®® Unless modified by statute, the entry 
of the owner into possession before the statutory period has 
run will interrupt the statute.1 And it is not necessary to 


bring an action to interrupt the running of the statute.? 


§ 604. Tacking possessions.—By tacking is meant the 
transferring of the possession of one adverse claimant to 
another. But the possession of the privy must be con- 
tinuous with his grantor.’ Hence, successive periods of pos- 
session may be tacked or added to each other, and the total 
time held forms the entire period required by the statute. 
There are authorities against this holding but it would seem 
to the author the weight of the authorities is the other way.® 
But there must be a privity between the parties.6 Tacking 
may exist between vendor and vendee;7 between ancestor 


Co. v. Denny, 108 Ala. 558, 18 So. 
561. 

99 Illinois Steel Co. v. Budzisz, 
115 Wis. 68, 90 N. W. 1019. 

1JIn the case of Lawless: v. 
Wright, 39 Tex. Civ. App. 26, 86 
S. W. 10389, the court holds that 
where the continuity of the pos- 
session has been broken, the peri- 
ods prior and subsequent to the 
interruption can not be bound 
together so as to make a contin- 
uous whole. 

2 The interruption of an adverse 
holding of land is not confined to 
the bringing of an action but in- 
stead, there are many ways in 
which adverse possession may be 
interrupted other than by bring- 
ing suit. Shearer v. Middleton, 88 
Mich. 621, 50 N. W. 787. 

3 “When the owner of vacant 
and unimproved land conveys it 
to another, the grantee, by reason 
of his legal title, will be deemed 
to be in possession thereof; and 
the grantor may subsequently ac- 
quire a new title thereto by a new 
and independent possession which 


js adverse, notorious, continuous, 
and exclusive, for more than fif- 
teen years.” Bird v. Whetstone, 
71 Kans. 480, 80 Pac. 942. 

4 McNeely v. Langan, 22 Ohio 
Sih BAL 

5 Alexander v. Pendleton, 8 
Granch; (12) UknS-) A462, 33 Le. jed, 
624; Fanning v. Willcox, 3 Day 
(Conn.) 258; Smith v. Chapin, 31 
Conn. 580; Shannon vy. Kinney, 1 
A. K: Marsh (8 Ky.) 38, 10 Am. 
Dec. 705; Scheetz v. Fitzwater, 5 
Pa. 126; Cunningham v. Patton, 
6 Barr. (6 Pa.) 855; Overfield v. 
Christie, 7 Serge. & R..(Pa.) 178; 
Chilton v. Wilson’s Heirs, 9 
Humph. (28 Tenn.) 399; Johnson 
v. Nash’s Heirs, 15 Tex 419. 

6 In White v. McNabb, 140 Ky. 
828,, 131. S., W. 1021, the court 
said: “Different and distinct peri- 
ods of possession cannot be added 
to constitute a bar.” 

7 Where a party holding land 
adversely sells the same on con- 
tract, but recovers the possession 
and title through forfeiture or 
otherwise, his vendee’s possession 
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and heir or devisee;§ also between landlord and tenant.® 
“Continuity of adverse possession is not interrupted by the 
possession of one who occupies as a tenant of the alleged 


adverse possessor.”’!° 
the occupants.11 


inures to his benefit, if there is 
no interval between the vacation 
by such vendee and the occupation 
of the vendor. Merritt v. Wester- 
man, 165 Mich. 535, 131 N. W. 66. 

8 “Privity must be shown be- 
tween adverse claimants of real 
estate before the possession of one 
can be tacked to the possession of 
the other for the purpose of com- 
pleting title by prescription, but 
this privity may exist by grant, 
devise, purchase, or descent; and 
the adverse possession of an an- 


But there must be no gap between 


cestor may be taken advantage of 
by his heirs if their possession had 
been continuous with his, exclu- 
sive, and under the same claim of 
TiShte eee e Montague v. 
Marunda, 71 Nebr. 805, 99 N. W. 
653. See also Sherin v. Brackett, 
86 Minn. 152, 30 N. W. 551. 

9 Schneider v. Botsch, 90 IIl. 
BIT: 

10 Sherin v. Brackett, 36. Minn. 
152, 30 N. W. 551. 

11 Warren v. Frederichs, 76 Tex. 
647, 18 S.. W. 643. 
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way. 617. Nonuser of streets distin- 
610. Highway by user or prescrip- guished from highways. 

tion. _ 618. Elevation in highway deflect- 
611. The user. ing travel. 


§ 605. Scope.—Broadly speaking, the term “highway” 
includes all routes open to the general public for passage, 
whether by land or water. The term as used in this chapter 
refers to highways on land and includes state, county, and 
town roads, but does not generally include streets in a 
city or village. Many states have a dual system of high- 
ways, being usually termed state roads, county roads, and 
town roads. Provision is made by the statutes of the sev- 
eral states for the laying out and maintenance of such 
highways, and the student should consult the laws of the 
state in which the particular highway may be located. Pri- 
marily, state roads are under the direct control of the state, 
though a state may yield the care of the particular road to 
the local authorities. Likewise, county roads are under the 
direct control of the county authorities. In the case of 
state roads, provision is made by law for laying out and the 
opening thereof. A commission or committee is usually 
appointed for such purpose. County. roads are laid out by 
the county board of commissioners or by a committee in- 
trusted with the work. What is said in this work with 
reference to laying out highways is intended to apply 
generally to all highways. The student will note that the 
author speaks in general terms and not specifically as to 
any state law. The decisions of the courts of the several 
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states as to laying out highways, maintenance thereof, 
liabilities to persons injured by reason of defects are to be 
found in the statutes and decisions of the several states 
and should be consulted. The statutes of the several states 
are not uniform and should be examined for the particular 
state. Likewise the decisions of the courts of the states 
are not uniform and should be carefully studied. In fact 
local laws of the various states should be consulted as to 
exact laws and rules pertaining to various local questions. 


The surveyor has much to do with highways. He is re- 
quired to make a careful survey thereof at the laying out 
by the public authorities. He has frequent occasion to re- 
trace the original surveyed lines of the highway. He must 
know the exact location of the original corners of the high- 
way, either at-the angles or otherwise. How necessary then 
is it that the original survey of such highway be accurately 
executed, monuments permanently planted at the beginning 
and ending of such highway, and at each angle thereof, and, 
where possible, bearings be taken to trees or other natural 
objects in the vicinity. In, this way, much trouble and 
possible litigation will be avoided. Not infrequently it will 
be found that the fences along the highway, if shown to 
have been built to the line of a properly laid out way, and 
so maintained, will aid the surveyor in locating a lost corner 
or a lost line in a survey of adjacent lands. 


§ 606. Laying out.—The ote of the several states 
provide the steps necessary for acquiring and laying out a 
public highway. The provisions of such statutes should 
be carefully followed. In general, such statutes provide for 
the initiation of a proceeding to lay out a highway by a 
petition to the properly constituted body by a certain num- 
ber of “freeholders,” “citizens,” or “residents,” of the par- 
ticular district. Those securing such a petition must see 
to it that at least the full number of statutory petitioners 
have signed such petition and have not withdrawn there- 
from. Upon the filing of such petition, the proper board or 
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commission or trustees will proceed to give the notice re- 
quired by the statutes, of the filing of such petition and 
of the time and place of the meeting of the “board” to 
decide on the necessity of laying out the highway and act- 
ing thereon. This notice should be duly posted and served 
in the manner provided by law and proof thereof filed with 
the board before any other steps are taken. Notice should 
be given to all persons over whose lands said proposed 
highway is to run, that they may appear and protect their 
interests and take such steps as they may be advised in the 
premises. The assessment of damages and the allowance 
of benefits are provided for in the statutes and the order 
of the board in this respect should be made with great care, 
where the taking of private property for a highway is in- 
volved. By all means, a careful attorney should be engaged 
to draw up all the papers from the petition to the final 
order. There should. be no guess work. Certainty is 
required. 


§ 607. Eminent domain.—The right of eminent domain 
is one of the most important powers given to the federal 
government, and by it to all of the states, to exercise in 
their respective jurisdictions. The state may exercise that 
right to acquire private property in the interest of the 
state government. The owner of such property is entitled 
to be heard in the proceeding to acquire property for such 
public purpose. A fair compensation must be paid the 
individual owner for property so taken. Even though the 
United States may desire to acquire property in the District 
of Columbia upon which to construct a building for the 
sole use of the government or to acquire property over 
which to construct a public highway, the proceeding for 
such purpose is “termed” a “condemnation proceeding.’! 
If the public authorities are able to buy the property needed 
or any part thereof for the purpose they may so contract 


1U. S. C., tit. 40, § 361 (9A, 
F. C. A., tit. 40, § 361). 
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directly with the owner. In the event the public authorities 
are unable to so purchase by voluntary agreement with 
the owner, for the property needed, then, as heretofore 
noted, the governing body will proceed under the “‘ccondemna- 
tion act’”’ to acquire such property. If it be a state road, the 
legal department of the state government, is generally given 
the authority to proceed by petition or otherwise to secure 
the particular part of such way. A common practice is 
for the judge of the district or circuit court, upon petition 
reciting the necessary facts to such proceeding, to appoint 
a commission of three or more voters, to appraise such 
required property and fix a reasonable value thereof to be 
paid by the proper governmental authority. Either party 
aggrieved may, within a fixed time appeal therefrom to the 
particular court, which court will select a jury to try such 
issue. If the amount so fixed by a jury is not satisfactory 
to either party, an appeal may be taken to the supreme or 
other appellate court. The decision on such appeal will 
be final unless the appellate court shall return the case for 
a new trial. In the event the supreme court’s decision is 
final, the owner of the property may execute and deliver 
the proper deed to the state, or the court may by its decree ° 
transfer such property to the state, upon its paying into 
court for the use of the owner of the property, the value 
finally fixed. 

The proceeding outlined herein embraces, in a general 
way, the practice to be followed in condemnation proceeding 
for right-of-way. The practitioner should follow the pro- 
ceedings required by the state in which the land lies. 


§ 608. Survey of highway.—After the board or other 
body, having the power to lay out the highway, has deter- 
mined that a highway shall be laid out, a surveyor should 
be engaged to make an accurate survey thereof. The sur- 
veyor should establish the points of commencement and 
termination thereof with reference to the original govern- 
ment corners; also all intermediate corners through which 
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the way passes and the corners at all angles of the highway 
“scecording to government survey.” These corners should 
be marked by stone or iron monuments, securely planted in 
the ground, and at such a depth as not to be easily removed 
or disturbed. Bearings should be taken to trees, or other 
natural objects to the end that the corners may be easily 
relocated in case they should be covered up by working the 
highway or otherwise. Full and complete notes should be 
made by the surveyor of all distances, bearings, monuments, 
witness trees, and other data, and these should be recorded 
in the record where the proceedings are required to be 
recorded. When allowable, even in town roads, a record of 
the proceedings and the survey should be recorded in the 
office of the register of deeds of the county. Records of 
county and state roads are generally required to be recorded 
in the office of the county clerk or auditor of the county 
and in some cases in the office of the register of deeds. The 
point of commencement of the highway should always be 
with reference to some government corner where there 
is one even though that corner be not on the highway. After 
the surveyor has established the center line of the way, 
he will at all corners and angles and at intervals establish 
the side lines, in order that fences may be built at the 
proper distance from such center. 


§ 609. Retracing the line of a highway.—Surveyors are 
frequently called upon to retrace the original line of a way, 
which has become lost or obliterated. He will first secure 
a correct copy of the notes of the laying out and survey of 
the highway. No attempt to retrace such line should be 
made until this is done. The surveyor will then go to the 
locality of the highway and make a careful search for all 
corners as noted in the record of the original survey. He 
should not give up searching for some evidence of the 
original corners until he is satisfied that the corner is lost. 
He should find as many of the original corners as possible 
and from them and the other data establish those which 
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are lost. Should the way run along a section or subdivi- 
sional section line, the problem is practically a re-establish- 
ment of such line or lines. Should the highway run a 
diagonal course and be described by metes and bounds, the 
surveyor would have a more difficult job. In such cases, 
he should, if possible, find one or more of the original lines 
and then carefully measure and take the bearing of such 
line, adjusting his tape and instrument to correspond there- 
with.2. He will then proceed to establish the remaining 
lines and corners. If fences were originally built to the line 
of the way or with reference to such line and have been 
maintained for many years in substantially the same place, 
the surveyor should heed such evidence in cases where the 
original corners are apparently lost. ‘‘Ancient fences,” 
where clearly proved, are better evidence of where the 
original corner stood than can be obtained by a resurvey 
where the corners are apparently lost.2 As a matter of 
fact, corners are not lost where they can be established by 
a reference to such fences. 


§ 610. Highway by user or prescription.—A highway 
may exist even though no proceeding to lay out and estab- 
lish it was ever taken or had. Such ways are termed high- 
ways by “user.” They are formed by the public traveling 
along a certain section of country for a number of years 
equal to or greater than the statutory period for a pre- 
scriptive title. Such highways have existed from a very 
early period in all countries and the rights of the public 
to have such a way kept open are absolute. The author 
will briefly touch on this important branch of highways. 
Such a way may exist by user in all of the states. 


2 Ante, che 15. 

3 Ante, ch. 16, § 416. . 

4 Cross v. State, 147 Ala. 125, 
41 So. 875; Waring v. Little Rock, 
62 Ark. 408, 36 S. W. 24; Barnes 
v. Daveck, 7 Cal. App. 220, 94 Pac. 
7179; Ely v. Parsons, 55 Conn. 83, 
10 Atl. 499; Southern R. Co. v. 
Combs, 124 Ga. 1004, 53 S. E. 508; 


Chicago v. Borden, 190 Ill. 480, 
60 N. E. 915; Ross v. Thompson, 
78 Ind. 90; Whetstone vy. Hill, 130 
Iowa 637, 105 N. W. 193; Meade 
v. Topeka, 75 Kans. 61, 88 Pac. 
574; Riley v. Buchanan, 116 Ky. 
625, 76 S. W. 527, 25 Ky. L. 8638, 
63 L. R. A. 642, 3 Ann. Cas. 788; 
State v. Wilson, 42 Maine 9; 
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§ 611. The user.—In order that a highway be estab- 
lished by prescription or user, it must have been used by 
the general public, with either actual or constructive notice 
to the owner of the land over which it runs. Such user 
must have been open, continuous, uninterrupted, and adverse 
for the statutory period, for the accrual of prescriptive 
rights, and under a claim of right by the users.5 In a Wis- 
consin case, the court said: “It would seem that when a 
town for more than twenty years, pursuant to proceedings 
laying out a highway, opens one on a four-rod strip of land 
fenced out for that purpose and thereby gains a right by 
adverse possession to use that particular strip for such 
highway, it must in all reason supersede the laid-out way 
so far as the two do not coincide.” And again, “That a 
highway may be established by 20 years’ adverse pos- 
session is distinctly ruled by Chippeway Falls v. Hopkins, 


109 Wis. 611, 85 N. W. 553.’’6 


Thomas v. Ford, 63 Md. 346, 52 
Am. Rep. 5138; Clark v. Hull, 184 
Mass. 164, 68 N. E. 60; Kruger v. 
Le Blanc, 70 Mich. 76, 37 N. W. 
880; State v. Auchard, 22 Mont. 
14, 55 Pac. 361; Prichard v. Atkin- 
son, 38 N. H. 3385; Riverside v. 
Pennsylvania R. Co., 74 N. J. L. 
476, 66 Atl. 433; Speir v. New 
Utrecht, 1217 N.°¥ (420, 24 NIH: 
692; Stewart v. Frink, 94 N. Car. 
487, 55 Am. Rep. 619; Walcott v. 
Skauge, 6 N. Dak, 382, 71 N. W. 
544; Wallowa v. Wade, 43 Ore. 
258, 78 Pac. 798; Commonwealth 
v. Cole, 26 Pa. 187; State v. Wash- 
ington, 80 S. Car. 376; Wilson v. 
Acree, 97 Tenn. 378, 37 S. W. 90; 
Heilbron v. St. Louis 8S. W. R. Co., 
52 Tex. Civ. App. 575, 113 S. W. 
610; State v. Rixie, 50 Wash. 676, 
97 Pa. 804; State v. Lloyd, 133 
Wis. 468, 1138 N. W. 964. 

5 Howard v. State, 47 Ark. 431, 
2S. W. 331; Hartley v. Vermillion, 
141 Cal. 339, 74 Pac. 987; Parkey 
v. Galloway, 147 Mich. 693, 111 
N. W.:348; Longworth v. Sedevic, 
165 Mo. 221, 65 S. W. 260; State 


But it is held in an Iowa case, 


v. Lloyd, 133 Wis. 468, 113 N. W. 
964, 


In an action to enjoin the im- 
provement and grading of a high- 
way, the evidence was held suffi- 
cient to warrant a finding of the 
existence of a highway along the 
line of plaintiff’s land by prescrip- 
tion and by dedication to the pub- 
lic. Haan v. Meester, 132 Iowa 
709, 109 N. W. 211. 

In the above case the evidence 
showed that considerable work 
had been done on the highway in 
question over a period of years, 
the same covering one rod on each 
side of the section line, making a 
road 2 rods wide which had been 
traveled for 10 years or more. 
The following cases were cited 
as supporting the conclusions 
reached: State v. Birmingham, 74 
Iowa 407, 88 N. W. 121; Duncombe 
v. Powers, 75 Iowa 185, 39 N. W. 
261; Gray v. Haas, 98 Iowa 502, 
67 N. W. 394. 

6 State v. Lloyd, 133 Wis. 468, 
113 N. W. 964. 
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that “Use alone, with no evidence of a claim of right, would 
not ripen into a highway by user.”? The road must have 
been used without interruption of the landowner. If he 
closed the highway by erecting gates across the same, there 
could be no way established by user. The use must be 
adverse to that of the owner and not subservient thereto.® 
If a way be used by the public with a claim of right to such 
use and the public authorities perform work thereon for 
the statutory period, the way becomes a public one to the 
extent worked and used.1° It is said in a Nebraska case 
that,1! “But where it is sought to show the existence of a 
legal public road by user alone, it must have been with the 
knowledge of the owner, and have continued the length of 
time necessary to bar an action to recover the title to land, 
which in this state is ten years.” ‘This rule, however,” the 
court goes on to say, “does not apply when, as in this case, 
the user is of wild, uninclosed prairie land.’’42 The latter 
statement is too broad. It seems the distinction between 
wild, uninclosed land and occupied lands is that the occupa- 
tion and use must be more pronounced in the former than 
in the latter.13 And in such cases, the owner must be 
shown to have had knowledge of the adverse user. It would 
probably be inferred that, if the owner of the land, had 
knowledge of the use of such part of the land by a traveled 
road over the same, without a permit thereof from the 
owner, such use was adverse to his interest, and if con- 
tinued long enough, would ripen into a way by user.14 


‘Friday v. Henah, 113 Iowa 
425, 85 N. W. 768. 

8 “The right of the owner of 
land upon navigable lakes to erect 
piers, docks, and other works 
necessary to a proper enjoyment 
of their property which do not 
interfere with the paramount 
right of the public to navigate 
the water, is substantially the 
same as of those whose lands are 
upon navigable rivers.” Mills v. 
Evans, 100 Iowa 712; 69 N. W. 
1043. 


9 Falter v. Packard, 219 Ill. 356, 
76 N. EK. 495. 

10 Rhodes v. Halverson, 
Wis. 99, 97 N. W. 514. 

11 Graham y. Hartnett, 10 Nebr. 
517, 7 N. W. 280. 

12 Graham v. Hartnett, 10 Nebr. 
517, 7 N. W. 280, citing State v. 
Kansas \City, St.) Jia" Ce BSR: 
Co., 45 Iowa 139. 

13 O’Connell v. Chicago Ter- 
minal Transfer R. Co., 184 Ill. 308, 
56 N. E. 355. 

14 Gray v. Haas, 98 Iowa 502, 
67 N. W. 394; Van Wanning v. 
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§ 612. Alteration—The matter of the alteration of a 
highway may be by user of lands outside and beyond the 
highway, as originally laid out, or used, or it may be by 
the act of the public authorities. If the alteration be by 
the public authorities, the same degree of care in drawing 
all of the papers and making the survey is required as in 
laying out the way originally. What we have said in that 
respect applies also to the matter of alteration. 

Alteration by user must be of the same kind and for 
the length of time required for securing a highway by 
user. In fact, it is making a highway by user and all of 
the conditions, such as adverse and continuous use for the 
entire statutory period must be met.1® And still, as we 
shall see, a slight deviation from the highway, as laid out, 
to avoid some obstacle or by error will not amount to a 
vacation of the way as laid out.1® 


§ 613. Vacation.—A highway, either laid out by the 
public authorities, or acquired by user, may be vacated by 
the public authorities or lost by nonuser. The statutes 
of the several states make provision for such vacation by 
act of the public board or trustees. In order that the 
vacation be legal, those statutes should be consulted and 
followed in the particular instance. The same degree of 
care in drawing the papers is required as for originally lay- 
ing out such way. 


§ 614. Nonuser.—As we have seen in this chapter, a 
highway may be lost by nonuser. And the law will raise a 
presumption of the extinguishment of the highway which 
has been abandoned by the public for the statutory period. 


Teron 78 Nebr. 282, 110 N. W. 
703. 

15 Taylor v. Pearce, 179 Ill. 145, 
538 N. E. 622. 

16 The fact that, owing to a 
small part of the laid-out way 
being on fhe side of a hill which 
was rough and stony, the public 
had deviated from the true laid- 


out line of the road a short dis- 
tance, but not with any claim or 
intent to change the way laid out, 
would not be deemed to be a 
vacation of any part of the way 
laid out. Maire v. Kruse, 85 Wis. 
302, 55 N. W. 389, 26 L. R. A. 449; 
Konkel v. Pélla, 122 Wis. 148, 99 
N. W. 4538. 
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Or, if there is no statutory provision, the abandonment 
should be for twenty years.17 In a state where the statute 
of limitations is 15 years adverse use to acquire a way, the 
rule for the loss of a way by failure to use for the same period 
would probably be adhered to. What would be an abandon- 
ment of a highway in a particular instance will depend upon 
the facts and circumstances in that case. There must be a 
clear intent upon the part of the public to abandon the road 
and such intent to abandon and abandonment must be 
clearly and satisfactorily established.18 Nonuser must be 
coupled with positive evidence of an intent on the part of 
the public to abandon.!® If there is no use of the premises 
adverse to the rights of the public, there must be evidence 
of a positive determination on the part of the public to 
abandon.?° 


§ 615. Failure to open or repair.—Most of the states 
have statutes providing that a highway shall be deemed to 
be abandoned upon failure of the authorities to open, work, 
or repair the highway for a certain number of years.?! 
Mere delay in opening and neglect to work or repair, in the 
absence of a statute, will not work an abandonment of 


itself.?2 


17 Greist v. Amrhyn, 80 Conn. 
280, 68 Atl. 521; Heller v. Cahill, 
138 Iowa 301, 115 N. W. 1009. 

18 Cox v. Commissioners of 
Highways, 194 Ill. 355, 62 N. E. 
791; Small v. Binford, 41 Ind. 
App. 440, 838 N. E. 507; Perry v. 
Staple, 77 Nebr. 656, 110 N. W. 
652. 

“The acceptance of a grant of 
land to a county for road ‘pur- 
poses may be shown by proof that 
the public authorities afterward 
assumed control over it and im- 
proved a portion of it, and that 
it was used by the public as a 
highway.” Lyons v. Mullen, 78 
Nebr. 151, 110 N. W. 748. 

19 Woodruff v. Paddock, 56 Hun 
CN Ne) SS. n Nene OSaroole oO 
N. Y. St. 461; In re Jerome Ave- 


Still property which has been taken for a highway 


nue, 120 N. Y. App. Div. 297, 105 
ING WE, Sh Susy 

20 Davies v. Huebner, 45 Iowa 
574. 

21 A dedication of land to the 
public for use as a highway may 
be implied from the acts of the 
owner indicating an intention to 
so dedicate it, and, where the 
owner’s unequivocal acts and con- 
duct tend to show a dedication, he 
can not subsequently deprive them 
of such effect by testifying that 
he did not intend to dedicate the 
land. Seidschlag v. Antioch, 207 
Ill. 280, 69 N. E. 949; Buffalo v. 
Delaware, L. & W. R. Co., 190 
Noa eS Asn Oo Nia Lass Ol Sep Gilosak AS 
(N. S.) 506. 

22 Impson v. Sae County (Iowa), 
98 N. W. 118. 
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should be opened and used as such within a reasonable time, 
and a failure to so open and use it, in the absence of a 
statute, will operate as an abandonment.?§ But these 
statutory provisions, it has been held, do not apply to a 
highway which has once been opened and used.24 Nor 
would it apply to a case where a new highway has been laid 
out over an old one, as in that event the laying of the new 
way indicates a determination to maintain a highway at 
that point.2> If the particular statute applies to a county 
highway only,.it would not affect a street in a city or 
village.26 


§ 616. Fencing in parts of highway.—lIt is the rule that 
the mere fact that a party had, for many years, encroached 
upon a road by putting a portion of his fence in the road, 
and otherwise, did not bar the town from the legal right 
of having the road at any time opened to its full width as 
originally surveyed and laid out.27 And where nonusers 
of lands dedicated to the public use, before the time they 
were required for such use, or the authorities properly 
called upon to open them, this will not operate as an aband- 
onment of the public rights, and persons in possession will 
be presumed to hold subject to such rights.28 But negli- 
gence and unreasonable delay in proceeding to open a dedi- 
cated street, after the necessity thereof arises, may operate 
as an abandonmnt by nonuser, but the question is one 
of fact.2° A highway or any portion of it can be lost by 


23 Clendaniel v. Conrad, 3 Boyce 
(Del.) 549, 83 Atl. 1036, Ann. Cas. 
1915B, 968. 

24 “A private individual can not 
obtain title to a public highway by 
adverse possession. Lapse of time 
will not bar the remedies of the 
state against encroachments upon 
a highway. An obstruction to the 
public use of a highway is a con- 
tinuing nuisance, and no equities 
in favor of a person committing 
such a nuisance can be founded 
upon the acquiescence of the high- 
way or other’ officials; ©,” 


Eble v. State, 77 Kans, 179, 938 
Pac. 808, 127 Am. St. 412. 

25 Pillsbury v. Brown, 82 Maine 
450, 19 Atl. 858, 9 L. R.A. 94, 
note. 

26 Wallace v. Cable, 87 Kans. 
ace 127 Pac. b; 42. ik vASGNieS a) 

We 

27 Childs v. Nelson, 69 Wis. 125, 
33 N. W. 587; Nicolai v. Davis, 91 
Wis. 370, 64 N. W. 1001. 

28 Reilly v. Racine, 51 Wis. 526, 
8 N. W. 417. 

29 Reilly v. Racine, 51 Wis. 526, 
8 N. W. 417. 
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nonuser, but that will not affect the portion kept in use.®° 
Highways may be wholly, and there is no reason to hold 
they may not be partially, discontinued by nonuser.?1. A 
highway may be lost by nonuser for a period of fifteen 
years. The statute of Michigan provided that a highway 
may be lost by nonuser for fifteen years. In the case of 
Lyle v. Lesia, it was held that there had been a loss by 
abandonment of twelve years owing to the fact that the 
commissioners had altered the course of such highway 
along the part referred to as being abandoned.?? The owner 
of lands adjoining a highway, having fenced in a part of 
such highway and cultivated it for thirty years or more 
worked an abandonment of that part of the highway fenced 
in.2? The Supreme Court in Iowa holds: ‘Mere nonuser 
of an easement of this character and acquired in this man- 
ner will not operate to defeat the right. Especially is this 
so when there is no use of the premises adverse to the 
rights of the public.34 But the same court has held that 
the public was estopped from claiming the highway where 
an adjacent owner has held either a part or the entire 
width adversely to the public for the statutory period.®5 


§ 617. Nonuser of streets distinguished from highways. 
—The courts have laid down a different rule as to aban- 
donment of streets, in cities and villages by nonuser, and 
the rule with reference to such abandonment of highways in 
the country districts, does not apply thereto. It appears 
that the rule as applied to cities is that there can be no 
abandonment of a street in a city for nonuser until the 
street is needed in the public interests. There is good reason 
for the distinction. Frequently a street properly dedicated 


30 Wayne County Sav. Bank v. 34 Davies v. Huebner, 45 Iowa 
Stockwell, 84 Mich. 586, 48 N. W. 574. Evidently the fact that the 
174, 22 Am. St. 708. owner of the particular tract of 

31 Gregory v. Knight, 50 Mich. land had not in any way used the 
61, 14 N. W. 700. lands covered by or adjacent to 

32 Lyle v. Lesia, 64 Mich. 16, the acquired way adversely had 
31 N. W. 23. great weight with the court. 

83 Coleman v. Flint & P. M. R. 35 Orr v. O’Brien, 77 Iowa 253, 


Co., 64 Mich. 160, 31 N. W. 47. 42 N. W. 183, 14 Am. St. 277. 
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as such is not needed for some years thereafter. Then 
as the city begins to show new life and needs the street, 
it may be opened up.2° It is said: “The public use is the 
dominant interest, and the public authorities are the ex- 
clusive judges when and to what extent the streets shall 
be improved.’87 And it would seem that there is sound 
reasoning back of these decisions and a village or city ought 
not to be estopped from claiming a street which has been 
fenced in unlawfully by some private individual in those 
cases where the street at the time and place of the encroach- 
ment was not needed.?8 


§ 618. Elevation in highway deflecting travel.—Re- 
ferring to Fig. 125, point B, represents the corner common 
to sections 10, 11, 14 and 15 of a certain township. The 
plaintiff owns a small tract of land in the southeast corner 
of section 10, and the defendant owns the lands in the 
corners of the other sections adjacent to the common 
corner. A highway was originally laid out on the section 
line running east D-B-C and another on the line running 
north between sections 10 and 11 A-B. Subsequently, that 
part of the east and west highway west of the common 
corner D-B was vacated. There is a considerable elevation 
represented on the figure about the corner B. In order 
to avoid this hill the public had traveled a diagonal path 
across the corner of section 11 represented on plan as E-F. 
The plaintiff was, therefore, shut off from a highway. The 
defendant fenced in the highway as traveled, leaving about 
one-half acre of land in the corner in the form of a triangle. 
This diagonal highway had been traveled a good many years 
and there had been no travel along the north and south - 
highway represented by B-E or the east and west highway 


36 Reilly v. Racine, 51 Wis. 526, 37 Chase v. Oshkosh, 81 Wis. 
8 N. W. 417; Childs v. Nelson, 69 318,51 N. W. 560, 15 L. R. A. 5538, 
Wis. 125, 38 N. W. 587; Chase v. 29 Am. St. 898. 


Oshkosh, 81 Wis. 318, 51 N. W. 38 Webb v. Demopolis, 95 Ala. 
560; 1b, RAW SOS 20eAmie sty 116,180So. 289) 21 Vins Rae Avo? 
898. ‘ Ralston v. Weston, 46 W. Va. 544, 


33 S. E, 826, 76 Am. St. 834. 
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represented by B-F for a period greater than the statutory 
period for abandonment. Plaintiff brought the action in 
equity to compel defendant to remove the fences to the end 
that he might find a passage out either over B-E or B-F. 


Sec. Il 


Plaintiff 


D Vacated Way s 


CG — \ 
RNS 
Sec !5 | Sec 14 
Defendant 
Fig ane 


The court held that there could be no abandonment in such 
cases, that there was no intention to abandon, and that it 
was the duty of the public authorities to put the highway 
in shape for travel. The court, speaking through Orton, 
J.. says: “This highway, as such, has not ceased to be 
traveled. It is traveled all the time with this slight varia- 
tion. It is the same highway as it was before the defendant 
cut off the plaintiff from its use at this place by fencing it 
up a few rods. The highway runs along that side hill, 
which the town, on account of the expense, failed and 
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neglected to excavate and grade so that it might be traveled 
and used; and the traveling public was compelled to go 
around it. The highway must be ‘entirely abandoned as a 
route of travel.’ The abandonment of a highway as a route 
of travel implies that such highway is not needed for travel, 
and therefore disused and abandoned as a highway. But 
this highway, even along the side hill, is needed as much 
as ever, and it was the duty of the town to have made it 
fit for travel. Whatever abandonment of this little piece 
of the highway there was consisted in the neglect of the 
town to make it passable; and the public has been com- 
pelled to go around it. Such a construction of the statute 
as is claimed is utterly unreasonable and would work great 
mischief to our highways.’’8® Doubtless the court, in the 
above case, was influenced largely by the reading of the 
statute. Such statute reads: “Any highway in this state 
' which shall have been, or may hereafter be, entirely aban- 
doned as a route of travel, and on which no highway tax 
has been expended for five years, shall be considered legally 
discontinued, and the land of said highway shall revert to 
the owners.” The statute robs the decision of much of its 
weight as a general proposition of law by reason of its 
peculiar reading, and still the reasoning is sound.?° 


39 Maire v. Kruse, 85 nn 302, 40 Witter v. Damitz, 81 Wis. 
SDB NER WeRO So cOs lun Rae Ane 449) 385, 51 N: Wi. 575. 


CHAPTER 26 
SURVEYS OF ORIGINAL THIRTEEN STATES 


Section. Section. 
619. Scope. 626. New Hampshire. 
620. Macomb’s Purchase in New 627. Pennsylvania. 
York. 628. General rules. 
621. The Holland Purchase in 629. Monuments on the ground. 
New York. 680. Adjoining tracts or adjoiners. 
622. Townships. 631. Block surveys. 
623. Resurveys and subdivisions 632. Connecticut. 
of lots. 683. Maryland. 
624. How to secure information. 634. Other states. 


625. Triangulation surveys. 


§ 619. Secope.—It must be remembered, as heretofore 
suggested, that the United States never owned any of the 
public lands in the thirteen original states. The public lands 
in those states were retained by the states on the adoption 
of the constitution. As we have seen, the rectangular 
system for the survey of the public lands of the federal 
government was inaugurated under the old articles of Con- 
federation in 1785, and provided the manner of the survey 
thereafter of all public lands owned by the national govern- 
ment. A considerable part of the state lands owned by the 
thirteen original states was surveyed thereafter but none 
of such lands appears to have been surveyed under the 
rectangular system, proper. 

At the close of the war for independence all of the public 
lands within the thirteen original states, not theretofore 
transferred by the Crown to private individuals, were trans- 
ferred to the several states by virtue of the treaty of peace. 
Such lands were not transferred by a definite description 
but such transfers were made in general terms and without 
definite descriptions. 

Thereafter each of such states transferred such lands 
within its boundary to private individuals, without refer- 
ence to any system and generally by ‘‘metes and bounds.” 
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Frequently no public records were made of such transfers. 
Sometimes the grant was lost and individuals were holding 
such lands by virtue of their possession with no written 
instrument to describe such lands. The lands of each state, 
generally, were being held without any definite description 
of the particular tract. If there chanced to be a description, 
it was generally very indefinite and not such as to be in- 
telligible. These descriptions were occasionally held in the 
mind of the owner referring to some natural feature, as a 
large rock, a stream, or even a tree. Naturally the titles 
were in great confusion and largely have so remained to 
the present time. 


Some of the states have, within the last few years, in- 
stalled a system of triangulation to the end that a proper 
description might be had. Massachusetts has taken an 
advanced stand in regard to scientific methods. That state 
has enacted a splendid system in which lands may be sur- 
veyed, the tract properly located, and a description of the 
tract given. Furthermore that state has enacted a splendid 
system for a proper description of the particular lot. 


This particular act of the state legislature of that state 
provides for a proceeding in court to determine the title 
of the applicant to certain lands and also to determine the 
title of certain lands adjoining the particular tract of peti- 
tioner. This act has been fruitful of bringing about an 
adjustment of disputed boundaries involved in the proceed- 
ing. The particular act, doubtless, will be a pattern from 
which other states similarly situated may proceed to litigate 
and settle disputed questions of title. As a matter of fact 
other states have recently followed Massachusetts. 


§ 620. Macomb’s Purchase in New York.—This purchase 
was an irregular one, containing 3,670,715 acres. It lay 
along the east end of Lake Ontario and extended down the 
river St. Lawrence for more than 100 miles, thence south 
84° east 1,574 chains, along or near the line of 45th degree 
of north latitude; thence south 60 miles and 10 chains; 
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thence nearly west 3,853 chains; thence southwesterly 
about 30 miles; thence in a southerly and northwesterly 
direction to Lake Ontario; thence northeasterly along that 
lake to the river St. Lawrence. A more particular descrip- 
, tion can not be made out from the photographic copy of 
the map of that purchase on file in the office of the state 
engineer and surveyor at Albany. That official will send a 
photographic copy of such map, upon application, to any 
surveyor. By a reference to such map, the reader will 
realize the great difficulty of retracing the boundary lines 
of that and other purchases, and of the subdivision lines 
run at an early date. As heretofore stated, no one system 
was followed. The topography of the country had much to 
do with boundary lines. The work was often erroneously 
executed and usually no permanent marks or monuments 
were established. In many cases, no field-notes were pre- 
served in any public office for the guidance of subsequent 
surveyors. While imperfect maps were generally made of 
the survey of a purchase or grant, yet frequently those 
maps were left with the owner of the grant or purchase 
and there remains no record of what was done. Thus, the 
authorities are in many cases obliged to seek topographical 
and traditional information as the only means of retracing 
boundary lines to valuable lands. 

To the end that the reader may have some conception of 
the perplexing problems encountered by surveyors in retrac- 
ing old lines in the Empire state, we quote herewith from 
a letter of the Hon. Frank M. Williams, state engineer: 

“In answer to same (letter of inquiry) would state that 
in Revolutionary times and previously, there was no plan 
or design for surveying the unappropriated lands of the 
state. They were settled in a very haphazard manner, all 
sizes and descriptions of lots by the early settlers and 
explorers. Some of the larger tracts of land were bought 
by a person and his associates and divided to suit his con- 
venience, and in many cases, the maps showing the sub- 
divisions of these great tracts, were not filed with the state. 
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“The military gratuity lands in central New York were 
divided into townships of about ten miles square as nearly 
as the nature of the ground would permit, and these were 
divided into one hundred lots approximately one mile square. 
These lands were allotted to the army and navy for services . 
in the Revolutionary War. 

“In western New York, the land was formerly owned by 
the Holland Land Company. That Company divided the 
land into townships and ranges about six miles square, and 
these townships were divided in some cases into one hun- 
dred lots, and in others a subdivision into sections of which 
about ten were covered in a great lot. This plan was not 
adhered to in all cases and resulted in many irregular 
parcels of land. 

“T enclose you a photograph of the northwestern part of 
New York State bought by Macomb and his associates, 
showing what irregular shaped parcels of land were sold to 
him and how unevenly the lots were divided.” 

We regret that the limits of this work do not permit 
publishing a copy of the Macomb map. 

The lands sold to private individuals after the close of 
the Revolutionary War were so sold and conveyed by the 
particular state in which they were located. Prior to the 
revolution the Crown of England conveyed immense tracts 
of land in the various states to private individuals or to 
corporations. These tracts were generally very irregular 
and there was a lack of monuments even in the smaller 
tracts to enable the purchaser to identify the particular 
tract granted to various individuals. Owing to such neglect 
and further owing to the failure to take bearings to trees 
or other natural features to aid surveyors in running out 
lines of the boundaries, there has been great confusion in 
transferring tracts to purchasers. Only a comparatively 
few of such grants have been properly run out. 

In the latter part of the eighteenth century, at about the 
time of the adoption of the rectangular system of survey 
by the federal government, we find the original states im- 
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proving the theretofore system of surveys, simplifying and 
systematizing them to the end that a tract of land might 
be described more accurately and located with reference to 
certain main or principal lines. 


§ 621. The Holland Purchase in New York.—As a splen- 
did example of these improved surveys, under the many 
systems in use in the several states, we will briefly refer 
to the survey of the so-called ‘Holland Purchase” in western 
New York. Like all modern surveys the survey of this tract 
of land was made with reference to two well known main 
lines, which were first run and to which references are 
made throughout the survey. The first of these lines was 
termed a “‘base line,” and its use the same as the base lines 
under the rectangular system. From such base lines the 
townships were numbered toward the north as they were 
run out, beginning with such base line. This line for the 
Holland Purchase was the same as the northern boundary 
of the State of Pennsylvania. 

The other line to which reference has been made, was 
termed a “transit line.” This, in a way, corresponds to 
the principal meridian in the rectangular system. These 
lines were known in the survey of the Holland Purchase as 
the ‘east transit line” and the ‘“‘west transit line.’ They 
were run due north and south, and are true meridians. In 
the Holland Purchase, the ranges were numbered west from 
the east transit line. In respect to numbering the towns 
and ranges, the practice was similar to the manner of num- 
bering under the new system. 

This survey was made under the direction of Joseph 
Ellicott as head surveyor, beginning in the year 1797. He 
ran the east transit line in 1798, and then proceeded to 
run the township and range lines. We are told this survey 
was similar to the one followed on the Phelps and Gorham 
Purchase, a large tract of land in the same state and farther 
to the east. 


1] History of Erie’ County, 13. 
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§ 622. Townships.—After the principal lines had been 
run as indicated, the surveyors next ran out the exterior 
lines of the townships. The townships were, in the main, 
six miles square, as near as could be made. Along the 
exteriors of the townships lot corners were established at 
each three-quarters of a mile. It will thus be seen that the 
townships were subdivided into sixty-four lots or eight each 
way, containing an area, as near as may be, of three hun- 
dred and sixty acres. As is known, the natural convergence 
of the meridians would make the townships a little less 
than six miles across the north side and the lots a little less 
than three-quarters of a mile along the north side. The 
lots were numbered from 1 to 64, beginning in the south- 
east corner of the township with number 1 and running 
north along the east side to number 8 in the northeast 
corner thereof: thence beginning with number 9, west of 
number 1 on the south boundary of the township and pro- 
ceeding north to the north boundary of the township to 
number 16 west of, and adjacent to number 8. Proceed in 
the same manner with numbers 17, 25, 33, 41, 49, and 57 
along the south boundary of the township, closing with 
number 64 in the northwest corner of the township. The 
greater part of the Holland Purchase was surveyed under 
this system and, compared to earlier surveys, was simple 
and intelligible. The townships in some of the surveys 
were divided into 16 sections, each of approximately one 
and one-half miles square. We are indebted to the Hon. 
Willis G. Clark, of Springville, Erie Co., N. Y., for much 
data relative to the Holland Purchase survey. 


§ 623. Resurveys and subdivisions of lots.—The limits 
of this work will not permit of a study of the various 
systems followed in the survey of the many purchases or 
grants. Suffice it to be said, however, that in making sub- 
division of lots or sections, the surveyor should procure as 
full notes of the original survey as is possible before begin- 
ning a resurvey or a subdivision of a lot or section. 
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The rules laid down in other parts of this work for a 
retracement of original surveys, so far as applicable, will 
apply equally to the systems under consideration in this 
chapter. Single and double proportionate measurements 
will be applied where possible to the end that corners and 
lines may be re-established at the place where originally 
planted. 


Several of the original thirteen states have, for many 
years, sought to remedy the situation by legislation and 
also by triangulation. Naturally the several states, owing 
to the expense of remedying the situation, held off, appar- 
ently waiting for their neighbor to mark the way. In this 
respect Massachusetts for many years has been slowly 
working along scientific lines as we shall see. 


The State of Massachusetts has, by triangulation, caused 
to be erected stations over the entire state. From the 
various stations all the lands of the state may be surveyed 
with exactness. Of course the various stations throughout 
the state are located by latitude and longitude. This system 
is exact. It does not depend on the ever changing needle of 
the compass. The solar compass is always used. 


§ 624. How to secure information.—_In many of. the 
original states extensive surveys are being made at this 
time to the end that more accurate information be had 
as to the bases of the surveys of various grants. Bases 
are being established and different grants connected by 
triangulation or otherwise in those states where no par- 
ticular system was followed. By communicating with the 
secretary of state of any such state, information can be 
secured as to the proper department to whom to write for 
notes of surveys and data of old surveys, if in existence. 
The local surveyor should secure all such information before 
beginning a resurvey. 

Should a person, resident of any state, desire information 
relative to the different systems of surveys followed in the 
original states, he can secure much valuable help by refer- 
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ring to the historical society collections of his own state. 
The particular system followed in a given county is fre- 
quently discussed in the histories of that county to which 
reference may be had. 


§ 625. Triangulation surveys.—As heretofore noted, 
many of the original thirteen states are providing a system 
of triangulation lines and corners in the different parts of 
the state to which detached tracts may be tied for a more 
perfect description. The State of Massachusetts has taken 
a leading part in triangulation surveys in that state. For 
information to the reader relative to the State of Massa- 
chusetts, we here quote from a letter of Hon. William F. 
Williams, a former state engineer of that state: 


“Replying to your questions in their order, I beg to state 
to No. 1 that the only public lands that have been surveyed 
in this state are a few detached tracts like the Province 
Lands, in Provincetown, etc., but these are not of very 
extensive area, and I do not think are what you have in 
mind as ‘public lands.’ I am under the impression that 
you mean surveys similar to those made by the federal 
government in the western states, covering all the land, but 
nothing of that kind has ever been done in Massachusetts. 
A triangulation survey of the state has been made, also 
surveys for determining the geographical location of all the 
town boundaries and corners, and a general survey was 
made by the United States geological survey covering the 
entire state a number of years ago which resulted in their 
publishing fifty-four sheets known as the topographical 
survey, but that does not show property lines. These 
sheets have recently been corrected by this department and 
a new edition issued showing the town lines, but no lines 
of individual or state ownership. 

“To your second question I should say there is no pub- 
lished work describing the original surveys for the reason 
already stated that no such survey has been made although 
the surveys of reservations have been mapped but I am not 
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sure that any of these maps are now available. I do not 
know that any particular description was given of the 
method of making the survey. 

“To your third question, I would say that we have no 
maps of townships divided into lots and sections similar 
to the western states. 

“In answer to the fourth question, no original survey of 
lands was made by the state before the Union was formed 
or since. 

‘Some years ago a law was passed for registration of 
_lands where the title was not entirely clear, by the estab- 
lishment of what is known as the ‘land court.’ This court 
has made a rule requiring all surveys of land for registra- 
tion to be connected with some known triangulation point 
so that the corners of the survey can be geographically 
calculated. In the course of time a considerable portion of 
the various lands of private and public ownership will in 
this way become connected with triangulation points from 
which the location of the corners of these lands can be 
determined geographically if all the marks are lost. But 
as I have already stated, no survey, similar to the govern- 
ment surveys in the west, has ever been undertaken in this 
state.” 

In passing we desire to say that within the past few 
years Massachusetts has taken a leading part in enacting 
statutes providing for the triangulation of land and also in 
perfecting its “land court” so as to meet the necessity in a 
practical way. This “land court” has had a phenomenal 
success throughout the state and the people of that state 
are to be congratulated. Other states are adopting the 
same system. Let us hope that they may find the Massa- 
chusetts act a model one to be followed by them in dispos- 
ing of similar problems. The author commends such act in 
the adjustments of disputed boundaries in any and all of 
the thirteen original states. A proceeding may be provided 
by the legislatures of other states, similar to the Massa- 
chusetts act. 
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The State of New Jersey has inaugurated a similar law - 
providing for the trying of proceedings involving the titles 
of disputed boundaries. The proceedings under such act 
not only establish proper boundary lines for the various 
lands involved, but also try the title to such lands. From 
what the author can learn of the land court it is along the 
line of the Torrens system of procedure in that the decree 
of the court sets forth the condition of the title as between 
the parties in court. Primarily the purpose is to establish 
stations over the state from which tracts of land may be 
tied in the various parts of that state. 


The statutes of Massachusetts establishing the land court 
seem to be more complete than the New Jersey statute. 
However, the New Jersey act seems.to work nicely. We 
“commend both states in their efforts in that direction. It 
is quite probable that all of the thirteen original states will, 
in time, solve their problem in a like manner. 


The triangular system is the only satisfactory way out. 
To be frank it is quite expensive but satisfactory as the 
author has been informed. The author received some valu- 
able suggestions concerning the triangulation system, that 
has been progressing so nicely in Massachusetts, New Jer- 
sey, and some other states, from the Hon. Hugh C. Mitchell, 
Senior Mathematician, from Washington, D. C., and one 
chapter to that system has been prepared and added to 
this volume.2 


§ 626. New Hampshire.—The early surveys of lands in 
New Hampshire are practically like those of Massachusetts. 
The topography of the country was the basis of most of 
those surveys: practically no records are extant, and it is 
practically impossible to retrace old lines with any assur- 
ance of certainty. However, about the year 1870, a survey 
of the whole state was made by a Mr. Hitchcock, but that 
we are told, “is only fairly accurate locally, but for a 


2 Post, ch. 29. 
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survey of the whole state is fairly good.” The township 
lines of that state are supposed to be resurveyed and 
marked every seven years, and we are told that “this prac- 
tice is usually carried out.” In that event it would seem to 
be fruitful of a great improvement in the determination 
of disputed boundaries. Doubtless in time all of the thir- 
teen original states will enact laws similar to the Massa- 
chusetts and New Jersey acts. 


§ 627. Pennsylvania.—All of the lands in the State of 
Pennsylvania, except the small triangle bounded by Lake 
Erie on the north, were granted to William Penn in 1681, 
by Charles II, King of England. In the year 1684, Penn 
began to grant warrants and patents for lands in his 
province as “True and absolute proprietor and governor.” 
This was continued until 1779, at which time the assembly 
of that state passed an act for “Vesting the lands of the 
proprietaries of Pennsylvania in the commonwealth.” 
Manors and proprietary tenths which had been surveyed 
and returned prior to July 4, 1776, and private estates, 
were excepted from this act. The act authorized the pay- 
ment of one hundred and thirty thousand pounds to the 
heirs of Thomas and Richard Penn, “late proprietaries, as 
compensation for their lands.” 


The lands granted under Penn seem to have been sur- 
veyed much like the lands of the other states of that day. 
The topography of the country was largely responsible for 
the irregular tracts in many parts of that state. However, 
the state has surveyed all of its lands patented since 1779, 
and has fairly accurate records thereof, we are informed. 
On the whole, the surveys and records thereof in that state 
appear to be in much better shape than in many other of 
the older states. 


Where the boundaries of two tracts or grants overlap, 
upon a survey being made, the courts have decided generally 
speaking, “that where any interference exists between two 
surveys, the senior survey takes title to the lands included 
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in the interference.” This practice of the lines of a senior 
survey taking precedence is along the line of law and 
equity. In the event a senior survey has remained for 
many years without question is a compelling point, not 
easily to be swept aside. Where the senior. survey is not 
of long standing much of its weight as a line is gone. 


§ 628. General rules.—The courts of that state have laid 
down three general rules to be followed by surveyors in 
relocating an old survey. 


First. The marks or monuments, natural or artificial, 
on the ground are the best evidence of the true location 
thereof. 


Second. Calls for adjoining tracts of lands as boundaries 
are the next best evidence of the true location. 


Third. The courses and distances as shown on the draft 
of the deputy surveyor are the next best evidence but the 
weakest and the least to be regarded is that of distance. 
These rules are of a very high order and deserve to be 
followed by other states. In fact they are a restatement 
of the laws laid down by the courts.4 


§ 629. Monuments on the ground.—By monuments on 
the ground are meant trees, natural, or artificial monuments 
marked by the deputy surveyor at the time he surveyed 
the tract at the corners or angles of the lines and which 
monuments are called for in the plat returned by the sur- 
veyor. Also marked trees along the line.5 These monu- 
ments, either natural or artificial, are of great value in aid- 
ing the surveyor to define the boundaries of numerous 
tracts of land. Doubtless as the years go by these monu- 
ments will become of still greater value. 


3 VI Journal of the Engineers’ not only to read but to follow 
Society of Pennsylvania, 172. The them where they are applicable. 


author commends the reading of 4 VI Journal of the Engineers’ 
the rules laid down by the “En- Society of Pennsylvania, 172. 
gineers’ Society” of Pennsylvania, 5 VI Journal of the Engineers’ 


Society of Pennsylvania, 172. 
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§ 630. Adjoining tracts or adjoiners.—Deputy surveyors 
were not required to resurvey and remark a line which was 
the common boundary between the tract being surveyed and 
another tract already surveyed. In fact, the courts held it 
improper to make such resurvey and remarking as it tended 
to confusion. In that case, the deputy would note the ad- 
joining survey but would not plant any monuments. Such 
a survey is called a “chamber survey,” and the only way it 
can be relocated is to locate the adjoining survey.® Still such 
monuments are valuable as conveying to the surveyor infor- 
mation as to what other surveyors have done, how they 
ran the lines or established corners and comparing such 
monuments with those established by himself. 


In all these resurveys, it is an invariable rule that lines 
must go to known monuments or corners, even though the 
distances be greater or less than called for in the original 
survey.’ 


§ 631. Block surveys.—And we find in the rules that 
“Where lands are surveyed together in a block, which here- 
tofore has been defined, the law is, that the entire block 
must be surveyed as one tract and that any monument of 
the block is also a monument for every tract of land within 
the block.” This is the universal rule and it is a practice 
that should be followed always and unless followed it may 
avoid the survey. All Pennsylvania surveyors should 
possess all of the numbers of the “Journal of the Engineers’ 
Society of Pennsylvania.” The records of surveys in that 
state are remarkably complete considering the circum- 
stances. 


§ 632. Connecticut.—The same haphazard system of 
surveys, disconnected and full of errors, and practically 
without records or data for the future guidance of sur- 


6 VI Journal of the Engineers’ 8 VI Journal of the Engineers’ 
Society of Pennsylvania, 173. Society of Pennsylvania, 173. 

7 VI Journal of the Engineers’ 
Society of Pennsylvania, 173. 
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veyors, as prevailed in other New England states, was 
followed in Connecticut. Original lines are poorly marked. 
Little has been done in the way of running triangulation 
lines and it is practically impossible for the surveyor to 
retrace the original lines with any degree of satisfaction. 
The state has no surveyor-general or land department and 
is generally regarded as away behind the sister states in a 
general survey of the state, although this was urged by its 
last surveyor-general in 1874. Doubtless that state, in the 
near future, will follow the excellent examples of Massa- 
chusetts and New Jersey of making provisions for the 
survey of such state by triangulation. 


§ 633. Maryland.—Practically all of the lands of the 
present State of Maryland were granted by Charles I of 
England to Lord Baltimore in 1631. As was the practice 
in other states, he sold parts of these lands to others and 
surveys of the granted tracts were made much the same as 
in other states and without any regard to any system. The 
surveys were in many instances poorly executed, were full 
of errors, and no records were preserved for future refer- 
ence. As a result, much confusion exists as to original 
lines. However, the commissioner of the land-office of that 
state has made and sent out to surveyors of that state a 
complete set of rules relative to the surveys of original lines. 
These rules should be in the hands of every surveyor of 
that state.® 


§ 634. Other states——Of the other thirteen original 
states, it may be said the same lack of system is found to 
exist. The records of early surveys are very imperfect 
and it is practically impossible to retrace original lines in 
many instances with any degree of satisfaction. The bound- 
aries of different tracts frequently overlap or do not come 
together and the surveyor who is called upon to retrace old 
lines “has troubles enough of his own.” It will be evident 


® Biennial Report of the Com- Maryland for the Years 1915-1917 
missioner of the Land-Office of and 1917-1919. 
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to the skilled surveyor that the best that can be done in 
' most cases is to compromise between different claimants 
under the careful guidance of an honest surveyor. The task 
of making a general survey of the state and of running 
main lines connecting the many grants by tie lines is so 
great that many of the states shrink from the burden. It 
is, however, advisable that this be done at an early date. 


The fact that Massachusetts has. been so successful in 
establishing the rectangular system in that state has 
tended to cause other states similarly situated to press on 
with a determination to establish the rectangular system in 
such other states. Without doubt Connecticut will, in the 
near future, inaugurate the rectangular system in such 
state. Naturally the several states—the original thirteen 
states—-will ultimately follow the lead of Massachusetts 
and establish rectangular stations in every part of such 
states. 


There is a tendency not only to follow Massachusetts in 
triangulation but also in her land court procedure. This 
court has won for itself a reputation in Massachusetts that 
is' spreading to other states and even to the State of Iowa 
and other states in the midwest. 


CHAPTER 27 
THE RECTANGULAR SYSTEM IN THE DOMINION 


OF CANADA 
Section. Section. 
685. Scope. 650. Subdivision of sections. 
636. Road allowances. 651. Original boundary lines con- 
637. Township boundaries. trolling. 
638. Base lines. 652. Re-establishment of lost cor- 
639. Correction lines. ners. 
640. Errors. 658. Road allowances to be taken 
641. Surplus or deficiency. into account. 
642. Irregular quarter-sections. 654. Plans of surveys to be trans- 
643. Monuments. mitted to provinces. 
644, Corners on correction lines. 655. Penalties for molesting sur- 
645. Legal subdivisions. veyor or destroying monu- 
646. Special instructions. ments. 
647. Plans of surveys. 656. Townships — Surplus — De- 
648. Correction of survey. ficiency. 
649, Resurvey on petition. 657. Subdivision of townships. 


§ 635. Scope.—Canada has provided for a survey of all 
dominion lands in the western provinces by the rectangular 
system. The system as so inaugurated differs considerably 
from our own but was evidently based thereon. In this 
chapter, we shall briefly touch on the provisions of that 
system as now in use in that country. No attempt will be 
made to be exhaustive, but the chapter will be an abstract 


or review of the more important provisions of the Canadian 
act. 


These surveys provide for the survey of dominion lands 
and may be found in the “Dominion Land Surveys Act,” as 
amended March 17, 1908. The act provides that the 
dominion lands shall be laid out into quadrilateral town- 
ships of six miles square, each containing thirty-six sections 
“of as nearly one mile square as the convergence of the 
meridians permit.” There shall be such road allowances as 
the governor in council prescribes.1 


1The citations in this chapter Dominion Lands,” issued in 1918. 
will be to pages in the “Manual We will abbreviate the title to, 
of Instructions for the Survey of ‘Survey of Dominion Lands.” 
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Under this act, the dominion lands in the provinces of 
Manitoba, Saskatchewan, Alberta, British Columbia, and 
the northwest territories have been or are being surveyed. 
The act provides that section one shall be placed in the 
southeast corner of the township, and continue with two, 
three, four, five and six along the south boundary of the 
township. Then with section seven north of section six run 
easterly to section twelve until the east border of the town- 
ship is reached. Thus continue back and forth to number 
thirty-six in the northeast corner of the township.2 


§ 636. Road allowances.—There is a unique provision 
in the act pertaining to road allowances and one to be com- 
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mended. It is provided that there shall be a road allowance 
along all range lines. Likewise, there shall be a road allow- 
ance along alternate township lines. This latter provision 
provides that there shall be such allowance along the south 
boundary of the townships; another allowance at two, four 
and six mile points. These allowances are exclusive of the 
sections and no part thereof is taken from the area of the 
section. These allowances are generally 100 links in width, 
though such width varies along correction lines. Fig. 126. 
In some of the systems the road allowances are 1.50 chains.* 


§ 637. Township boundaries.—The act provides that the 
lines bounding townships on the east and west sides shall 
be meridians; and those on the north and south sides shall 
be “chords to parallels of latitude.”* The townships are 
numbered in regular order northerly from the base line 
which coincides with the international boundary or 49th 
parallel of latitude. The ranges in Manitoba are numbered 
east and west from a certain meridian called the principal 
meridian, which begins at the international boundary “about 
ten miles west of Pembina.” Other meridians styled the 
2nd, 8rd, 4th, or 5th, have been established in other 
provinces.® 


The townships are given their prescribed width on the 
base line. The meridians between townships are drawn 
across such bases, north and south to the depth of two 
townships, i. e., to the correction lines.® 


§ 638. Base lines.—Each survey has a base line which is 
run with great care astronomically and at right angles to 
the principal meridian. The principal meridian and the 
base line are the initial points of the survey. The inter- 
national boundary is made the first base line; the second 
base line is between townships four and five; the third 


it aes of Dominion Lands, 5 Survey of Dominion Lands, 
5 ale 15 


wr Dew Lb: 
4 Survey of Dominion Lands, 6 Survey of Dominion Lands, 
p. 15. p. 16. 
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between townships eight and nine; the fourth, between 
townships twelve and thirteen, and so on northerly.?7. With 
respect to base lines, the Canadian surveys differ materially 
from our own. 


§ 639. Correction lines.—Correction lines are established 
on lines running east and west between townships and 
midway between the base lines. They are the lines between 
townships 2 and 3; between townships 6 and 7; and town- 
ships 10 and 11.8 The act also provides that each section 
shall be divided into four quarters of one hundred and sixty 
acres “more or less.” These correction lines are run with 
the same degree of care as are the base lines. Corners are 
planted on all such lines 40 chains apart. Allowances for 
convergence are made on the eyes zagiys lines as in the 
United States.® 


§ 640. Errors.—The north and south errors in closing 
on the correction lines are thrown on the quarter-sections 
on both sides of the correction lines, except in the case of 
the north and south error in those townships between the 
first and second base lines, which error is to be left in the 
quarter-sections adjoining the first base line.1° 


§ 641. Surplus or deficiency.—The east and west de- 
ficiency or surplus of a township is thrown into the ranges 
of quarter-sections adjoining the west boundary of the 
township.11_ This provision is similar to the American 
plan, but differs from it widely in the manner of its 
execution. " 


§ 642. Irregular quarter-sections.—All irregular quar- 
ter-sections or other parcels of land are returned by the 
surveyor at their actual contents. All road allowances 


7Survey of Dominion Lands, 10 Survey of Dominion Lands, 
p. 16. 10 ti 

8 Survey of Dominion Lands, 11 Survey of Dominion Lands, 
pe LG: De Lk 


9Survey of Dominion Lands, 
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passing through sections should not be included in such 
contents.?2 


§ 643. Monuments.—A single row of monuments only 
to indicate the township, section and quarter-section cor- 
ners shall be placed on any survey line. On the north and 
south lines the monuments shall be placed on the west 
limits of the road allowance and on the east and west lines, 
they shall be placed in the south limits of the road allow- 
ance. These corners shall fix the boundary corner between 
the adjoining townships, sections or quarter-sections, on 
the opposite side of the road.13 


§ 644. Corners on correction lines.—Township, section, 
and quarter-section corners on correction lines are placed 
and marked independently for the townships on each side. 
When a road allowance is laid out along such line the monu- 
ments shall be placed in the limits of such road allowance 
and adjacent to the lands they are intended to define.14 


§ 645. Legal subdivisions.—“To facilitate the descrip- 
tion for letters patent of less than a quarter-section,” say 
the instructions, “every section shall be taken to be divided 
into quarter-quarter sections, each of forty acres more or 
less, which shall be styled legal subdivisions, and shall be 
numbered as shown,” in Fig. 127.15 


§ 646. Special instructions.—Notwithstanding anything 
in the act, the minister may direct that the lands bordering 
on any river, lake, bayou, watercourse, or public road, be 
surveyed and divided into lots of any frontage or depth 
in such manner and with such roads as appear desirable; 
that the lands may be surveyed out into town or village 
lots with such streets and lots as may be necessary; that 
roads sixty-six feet in width may be laid out where desir- 


Pe of Dominion Lands, 14 Survey of Dominion Lands, 
: il 
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13 Survey of Dominion Lands, 15 Survey of Dominion Lands, 
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able; that lands in Yukon Territory, and parts of Alberta, 
British Columbia and Saskatchewan, and the Northwest 
Territory, be surveyed and laid out into such lots as may 
seem advisable; that lands in mountainous parts of the 


Fig. 127 


country may be laid out into townships or sections, and 
located astronomically or by triangulation. These provi- 
sions leave to the minister a large latitude in special in- 
structions in certain cases.1° It will be remembered that 
the United States act has a similar provision. 


16 Survey of Dominion Lands, 
pes: ; 
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§ 647. Plans of surveys.—Plans of surveys are made 
and filed with the department of interior. A survey is 
deemed complete when the official plans have been con- 
firmed. If the plan is erroneous or fraudulent, it may be 
corrected. These plans are platted from the field-notes 
under the direction of the surveyor-general; they show 
the direction and length of the boundaries; the area, the 
kind, and position of monuments. The corrected plan re- 
ferred to herein shall take the place of the old plan but no 
vested rights acquired under the old plan shall be dis- 
turbed.17 


§ 648. Correction of survey.—Ample instructions are 
given for the correction of fraudulent or erroneous surveys. 
Where a monument is not at the place where it should have 
been planted, the minister may order that the monument 
be removed and another planted at the proper place; but 
no monument defining the boundaries of land for which 
letters patent have issued shall be displaced without the 
consent in writing of the owner thereof. The same pro- 
vision prevails as to homesteaders or to those holding 
vested interests under lease or land contract. But if the 
error is five chains or more it may be corrected by the 
minister without the consent of the parties. If improve- 
ments have been made on the land and are thus acquired 
by another such other shall pay therefor.18 


§ 649. Resurvey on petition.—A resurvey will be ordered 
on petition of owners of lands, representing that a part or 
all of the original monuments have disappeared or can not 
be found. Before such resurvey, notice thereof must be 
given in the Canada Gazette. Any person having a knowl- 
edge of the location of the original monument shall give 
notice thereof to the minister and his testimony will be 
taken. Other testimony will also. be taken as to location 


17 Survey of Dominion Lands, 18 Survey of Dominion Lands, 
1 alee ie, PAVE -- 
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of such corner and thereafter the corner shall be re-estab- 
lished. This shall be the true corner even though the 
original monument should thereafter be found. All re- 
surveys shall have the effect of the original survey and 
shall take the place of such survey.!9 The provision rela- 
tive to the taking of a deposition of any person having 
knowledge of the location of the original monument or 
marker is an excellent one and should be made a part of 
the law of the land of every Dominion or if the knowledge 
was possessed by any one in the United States such pro- 
cedure could well be taken for the preservation of the loca- 
tion of any monument or marker in the land, in the United 
States. 


§ 650. Subdivision of sections.—A section line shall be 
established by running a straight line between the opposite 
original section corners, giving the quarter-sections involved 
an equal breadth. In laying out a half-section or a quarter- 
section, the surveyor shall connect the opposite quarter- 
section corners by a straight line. Where any such quarter- 
section corner has not been marked by a monument in the 
original survey, “then such corner shall be established by 
giving to each half-section its proportionate share of such 
limit according to the official plan of the township, and the 
half-sections shall then be laid out by connecting the corner 
so established to the opposite corner.” In laying out other 
subdivisions, the surveyor shall ‘‘give to every such sub- 
division its proportionate share of the frontage and interior 
breadth, according to the official plan of the survey, and 
connect the resulting terminal points by a straight line.” 

The lines so run on the ground shall in the respective 
cases, “be the true lines or limits of such section, half- 
section, quarter-section, legal or authorized subdivision, . 
whether they correspond or do not correspond with the area 
expressed” in the plans or patents of such lands.2° 


19 Survey of Dominion Lands, 20 Survey of Dominion Lands, 
ppeeel.) 22: pp. 22, 23. 
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§ 651. Original boundary lines controlling.—All original 
boundary lines run, shall, after “confirmation of the survey 
or resurvey by the surveyor-general,” be the true bound- 
aries. Every division shall consist of the whole width in- 
cluded between the monuments marking the boundaries and 
“no more.or less.” All road allowances laid out under the 
act shall be “public highways and commons.” The boundary 
lines established under the act shall be the true boundaries 
of such allowances. In making surveys of such highways 
surveyors shall follow the same rules and regulations as 
for the survey of townships, as far as such rules and regu- 
lations are applicable.?1 


§ 652. Re-establishment of lost corners.—Whenever a 
dominion surveyor is required to re-establish a lost corner, 
“he shall obtain the best evidence that the nature of the 
case admits of, respecting such monument; but if its posi- 
tion can not be satisfactorily so ascertained, he shall pro- 
ceed as follows: 


“a—If the lost monument is that defining a township 
corner, he shall report the circumstances of the case to the 
surveyor-general, who shall instruct. him how to proceed. 

“b—If the lost monument is on one of the outlines of a 
township, or on one of the interior meridian section lines 
of a township, he shall connect by a straight line the nearest 
section or quarter-section corners found on such outline or 
such interior meridian section line, and divide such straight 
line into such number of quarter-sections as it contained in 
the original survey, giving to each a breadth proportional 
to the breadth shown on the official plan of the township. 

“c—If the lost monument is on the outline of a township 
and all the monuments between it and the corner of the 
township, together with the monuments defining the said 
corner, are also lost, the township corner shall be re-estab- 


21 Survey of Dominion Lands, 
pp. 23-25. 
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lished as provided in paragraph (a), previously to re-estab- 
lishing the outline of the township; . 

“d—When the lost corner is that of a quarter-section on 
a section line running east and west in the interior of a 
township, the surveyor shall connect by a straight line the 
opposite section corners on the meridian boundaries of the 
section, and give to each quarter-section a breadth propor- 
tional. to the breadth shown on the official plan of the 
township ; 

“e—When a corner on either of the meridian boundaries 
of the section is also’ lost, such meridian shall be re-estab- 
lished previously to re-establishing the east and west line.’’2? 


§ 653. Road allowances to be taken into account.— 
“Whenever a surveyor places a monument, as aforesaid, 
to re-establish a lost corner, he shall duly take into account. 
any allowance for a road or roads; and the corner or divi- 
sion or limit so established, shall be the true corner, or 
division or limit of such township, section or quarter- 
section.” Nevertheless surveys and resurveys in the 
dominion may be made on the order of the minister, in such 
manner, not inconsistent with the act, as may be directed.23 


§ 654. Plans of surveys to be transmitted to provinces. 
—The minister shall cause to be transmitted as soon as 
may be after a survey is completed, complete plans thereof 
to each registration district in the provinces of Manitoba, 
Saskatchewan, Alberta, and British Columbia and in the 
Northwest Territories and in the Yukon Territory. Amend- 
ments shall also be transmitted to the respective districts.?4 
Copies of any official plan shall be competent evidence in all 
cases, when attested under the signature of the minister 
or of the surveyor-general.. Lithographed copies shall also 
be received and shall be prima facie evidence of the original 
and of the contents thereof.25 


22 Survey of Dominion Lands, 24 Survey of Dominion Lands, 
pp. 25, 26. p. 26. 
23 Survey of Dominion Lands, 25 Survey of Dominion Lands, 


p. 26. pp. 26, 27, 


§ 655 SURVEYING AND BOUNDARIES 716 


§ 655. Penalties for molesting surveyor or destroying 
monuments.—It is an indictable offense to interfere or 
molest any dominion land surveyor; also to knowingly or 
wilfully destroy monuments; also to wilfully deface any 
mark of the limit of a boundary; also to be in possession 
of monuments, not for any lawful purpose, and upon convic- 
tion, heavy penalties are affixed.2¢ But a dominion sur- 
veyor may remove a monument under the act and replace it 
as provided therein. 


=< 


§ 656. Townships—Surplus—Deficiency.—In the third 
system of survey, the townships measure from south to 
north 483 chains and from east to west 486 chains.27 Fig. 
126. This, it must be remembered, is subject to the surplus 
or deficiency caused by the convergence of the meridians. 
That excess or deficiency is distributed equally among all 
quarter-sections involved. The lines bounding sections on 
the east and west are true meridians, or theoretically so 
at least. The boundary lines on the north and south sides 
of a section are parallel to the north and south boundaries 
of a township.28 This is not the case in the first system of 
survey.29 

Before subdividing a tract of country into sections, the 
same is surveyed into townships. This is done by project- 
ing the base lines from the initial meridians and the control 
meridians from the base lines to the correction lines.*° 

Generally a single row of monuments only shall be placed 
on the survey line. On the north and south lines such 
monuments are placed in the west limit of the road allow- 
ances. On the east and west lines such monuments are 
placed in the south limits of road allowances. These monu- 
ments fix the position of the boundary corners between the 


26 Survey of Dominion Lands, 29 Survey of Dominion Lands, 
8. Demeiae 

27 Survey of Dominion Lands, 30 Survey of Dominion Lands, 
6 p. 43. 
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adjoining townships and sections or quarter-sections on the 
opposite side of the road allowance.?!| However, on all cor- 
rection lines, monuments shall, in all cases, be placed and 
marked independently for the townships on each side. And 
where a road allowance is placed along a correction line, 
such monuments shall mark the limits of such allowance.??2 


dian 
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Meridian 
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Fig. 128 


Fig. 128 represents a road allowance along a correction 
line, of course, greatly exaggerated in order to illustrate the 
point desired. Line GH represents the north boundary of 
a township lying south along which line monuments were 


31 Survey of Dominion Lands, 32 Survey of Dominion Lands, 
jose Den dalts 


§ 656 SURVEYING AND BOUNDARIES 718 


placed and marked independently of those on the line EK. 
But still the control meridian from the south, AM, is per- 
pendicular to GH, and that from the north, BN is perpen- 
dicular to EK. OP is made 100 links: BC would be 100 


Meridian 


Tow nship 125 


329 System 


Control 


Flduiod oo 


plus S, and AB would be 100 minus S, These are fixed by 
computation on the basis of the length of AC. The angle 
between the two control meridians is equal to the con- 
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vergence and is taken from astronomical tables.33 The 
control meridian, AM, is run south from the northeast 
corner of section 33.34 


§ 657. Subdivision of townships.—The method of the 
subdivision of a township in the third system of survey in 
the Dominion of Canada differs radically from the method 
pursued in the United States. A control meridian is run 
due south from the northeast corner of section 33 in the 
township and a control chord is run due east from the 
northwest corner of section 18 of the same township. The 
two lines intersect at the northeast corner of section 16. 
Theoretically, the boundaries of the sections in township 
125 of the third system would be shown as in Fig. 129. 
The east and west lines would be parallels. The lines 
bounding the sections on the east and west sides of the 
sections would run on true north and south lines. The 
figure is greatly exaggerated to show the convergence of 
the meridians. The east and west lines are run at right 
angles to the control meridian. The north and south lines 
are run due north and south from the control chord.® 


33 Survey of Dominion Lands, 35 Survey of Dominion Lands, 
pp. 80, 81. 

34 Survey of Dominion Lands, 
Dp. 78. 
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708. Regulations for surveyors in 1714. Official surveys in Utah. 
Pennsylvania. 715. Surveys in Vermont. 

709. Division of tide-water land 716. Determining boundaries in 
in Rhode Island. Virginia. 

710. Disputed boundaries in South 717. Determination of boundaries 
Carolina, in Washington. 

711. Determining disputed bound- 718. Surveying in West Virginia. 
aries in South Dakota. 719. Surveys by county surveyors 

712. County surveyor to make in Wisconsin. 

surveys in Tennessee. 720. Platting lands in Wisconsin. 

713. Determining boundaries in 721. Surveys by county surveyors 
Texas. in Wyoming. 


§ 658. County surveyors.—The states have generally 
provided for an official, usually termed a county surveyor, 
whose duties are to survey lands for any persons owning 
land in the county and also to lay out town and county 
roads and perform such other duties as may be provided 
by law. The several surveys must be made according to 
the rules and regulations provided by the congress of the 
United States. A provision by the local law, not in accord- 
ance with the federal laws and regulations, is unconstitu- 
tional and void. 

The states quite generally provide for the election of a 
county surveyor by the vote of the people of the county, 
generally providing his duties, occasionally the manner of 
making surveys, his qualifications as a surveyor, and in 
some cases provide he must take an examination by a 
special board and be a licensed surveyor, and also pro- 
vide for punishment for a violation of the law in that 
respect, and in certain cases removal from office. He is 
required to qualify by giving a specified bond and take the 
oath of office. He may appoint a deputy to assist him in 
his work. The deputy must have the same qualifications 
as his principal, and is subject to the same liabilities and 
regulations. 


§ 659. Practice of surveying.!—Some of the states, nota- 
bly California, are very exacting about the qualifications 
1 Bracketed references in this fornia, Supplements of 1933 and 


section are to acts and sections in 1935. 
Deering’s General Laws of Cali- 
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of an applicant for a surveyor’s license. That state re- 
quires five years’ experience in the field and after having 
acquired this experience the applicant for a license is re- 
quired to pass a rigid examination given by the Board 
of Registration of Civil Engineers. The author commends 
that state in exacting such qualifications of its surveyors. 
It is needless to say that such exacting qualifications of 
the surveyor tend to elevate that profession in the estimate 
of the people generally. 

The statutes of California provide that any person prac- 
ticing, or offering to practice land surveying, is required 
to submit evidence that he is qualified to practice and be 
licensed and it is made unlawful to practice without being 
duly licensed or registered [Act 8341, §1 (1933)]. Land 
surveying comprises making of such observations and 
measurements as shall determine the relative position of a 
point, areas, structural or natural objects on the earth’s 
surface, or relation thereto, determining of land boundaries, 
platting of lands, but not to include gardening or civil 
engineering [Act 8341, § la (1935)]. The act is admin- 
istered by the Board of Registration for Civil Engineers 
[Act 8341, §2 (1933)]. Reports of the number of licensed 
surveyors in the state shall be prepared annually and 
filed with the secretary of state and the county recorder 
of each county copies of which shall be available to the 
public at a price to be fixed by the board. The board 
must make a report of its transactions to the legisla- 
ture [Act 8341, $4 (1935)]. Application to secure li- 
cense as surveyor is to be made to the board. Such 
application shall contain: (1) Age which shall not be 
under twenty-five; (2) Statement that he is familiar with 
the manner of instructions by surveyor general of United 
States for the survey of public lands; (3) Statement of his 
qualifications for and experience of applicant which must 
be not less than five years actual practice in land surveying, 
including one year in responsible charge of land surveying 
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work as a subordinate to a land surveyor licensed and in 
actual practice. Provided, however, that graduation from 
a four years’ course in civil or mining engineering in an 
approved school or college shall be equivalent to four years 
of such practice. Credits from such school shall be ac- 
ceptable on qualification; (4) Names and addresses of at 
lease five land surveyors or civil engineers duly qualified 
to practice in the state, as to the professional integrity of 
the applicant; (5) Must make oath that should he be 
licensed to practice land surveying in California that he 
will support the constitution of California and of the United 
States and will faithfully discharge his obligation as a land 
surveyor [Act 8341, $5 (1933)]. Examination of applicant 
shall be had at such time and places as the board shall de- 
termine. Examinations shall be conducted by one or more 
members of the board. The scope of examination shall be 
determined by the board. A majority vote of board shall be 
required to pass applicant. A candidate failing in such 
examination shall not be eligible to take another examina- 
tion until an interval of at least one year has passed and 
payment of regular fee [Act 8341, § 6 (1933)]. License fee 
of ten dollars shall be paid by applicant, and the board, upon 
payment of the license fee, may issue license to any person 
who holds a certificate of qualification issued by National 
Council of State Boards of Engineers Examinations or the 
National Council of Engineering Registrations, or of any 
state, territory or possession of the United States, or of any 
country provided such provisions do not conflict with the 
laws of the State of California and such standard shall not be 
lower than those required by the California law. A new li- 
cense to replace a lost license shall require a fee of one dol- 
lar [Act 8341, § 7 (1933)]. Renewal license for following 
year may be issued upon payment of five dollars on or before 
June 30. License shall expire on June 30th. Renewal of 
expired license may be had within one year under rules of 
the board [Act 8341, §9 (1935)]. Provision is made for 
the revocation of license for cause [Act 8341, § 10 (1935) ]. 
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A seal may be required of a licensed surveyor, the wording 
being “Licensed Land Surveyor” [Act 8341, § 11 (1935) ]. 


§ 660. Action to determine boundary lines.2—The legis- 
latures of some states have provided for the determination 
of the boundary lines of tracts which are in dispute. As an 
example of such legislation we would refer the reader to 
the Minnesota statutes. These statutes provide for a pro- 
ceeding in court to establish boundary lines of adjacent 
tracts. We quote from the statute as follows: “An action 
may be brought by any person owning land or any interest 
therein against the owner, or persons interested in adjoin- 
ing land, to have the boundary lines established; and when 
the boundary lines of two or more tracts depend upon any 
common point, line, or landmark, an action may be brought 
by the owner or any person interested in any of such tracts, 
against the owners or persons interested in the other tracts, 
to have all the boundary lines established. The court shall 
determine any adverse claims in respect to any portion of 
the land involved which it may be necessary to determine 
for a complete settlement of the boundary lines, and shall 
make such order respecting costs and disbursements as it 
shall deem just [§ 9590].” 

The act further provides for bringing in additional parties 
interested in any of the tracts set forth in the complaint, 
and also bringing in additional parties who may be inter- 
ested in tracts of land other than those described in the 
complaint, to the end that the rights of all parties who 
may be interested in such boundary lines and landmarks 
may be determined [§ 9591]. After outlining the procedure 
to be followed, the statute provides for the rendering of a 
judgment, determination of the boundaries, and the estab- 
lishment of landmarks. Quoting from the statute we find: 
“The judgment shall locate and define the boundary lines 
involved by reference to well-known permanent landmarks, 
"2 Bracketed references in this 


section‘are to Mason’s Minnesota 
Statutes of 1927. 
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and, if it shall be deemed for the interest of the parties, 
after the entry of judgment, the court may direct a com- 
petent surveyor to establish a permanent stone or iron 
landmark in accordance with the judgment, from which 
future surveys of the land embraced in the judgment shall 
be made. Such landmarks shall have distinctly cut or 
marked thereon ‘Judicial Landmark.’ The surveyor shall 
make report to the court, and in his report shall accurately 
describe, the landmark so erected, and define its location as 
nearly as practicable” [§ 9592]. 


§ 661. Scope of statutes.—It was held by the Supreme 
Court of that state that an action brought thereunder in- 
volved the adjudication of all adverse claims in respect to 
any portion of the land involved, which it may have been 
necessary to have determined for the complete settlement 
of the boundary lines, and that a judgment in such action 
settled all disputes as to title and that subsequently eject- 
ment would not lie. The statute provides for fixing origi- 
nal government or other corner and also the present boun- 
dary line between parties according to their rights. The 
court is required to determine adverse claims,* and the 
boundaries to platted lots may be established under such 
act.® 


§ 662. Surveyor must observe rules of land-office.—In 
making survey pursuant to the terms of such statute, the 
surveyor must observe the rules laid down by the general 
land-office and the acts of congress relative to surveys.® In 
case of a variance between the field-notes and the line as 
actually run, the latter will control.7 Practical location of 
line may be established by acquiescence, by express agree- 
ment, or by estoppel of one of the parties. The rule as to 


3 Krabbenhoft v. Wright, 101 6 Ferch v. Konne, 78 Minn. 515, 


Minn. 356, 112 N. W. 421. 81 N. W. 524. 
4 Stadin v. Helin, 76 Minn. 496, 7 Hanson v. Rice, 88 Minn. 278, 
79 N. W. 587, 602. 92 N. W. 982. 


5 Benz v. St. Paul, 77 Minn. 375, 8 Benz v. St. Paul, 77 Minn. 375, 
79 N. W. 1024, 82 N. W. 1118. 79 N. W. 1024, 82 N. W. 1118. 
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right to a second trial under this act does not apply.® The 
fact that the Minnesota court has decided, in the trial of an 
action brought under this special statute, the surveyor 
must follow and observe the rules laid down by the land 
department and the statutes of the United States, leads 
the author to the conclusion that wherever the original 
corners can be established, they must control even under 
such a proceeding.!° 


§ 663. States following federal statutes and decisions ~ 
legal.—Where the laws of a state follow the statutes of the 
federal government and the rules promulgated by the land 
department, there can be no question about their constitu- 
tionality. The intention of such statutes is to adhere to the 
federal authority and to respect original lines and corners. 
Some states have passed laws providing for the manner of 
subdividing a section contrary to the federal statutes and 
rules sent out by the land department. All such statutes 
insofar as they affect or involve any of the public lands 
are unconstitutional as an attempt to contravene the federal 
laws. So, if a state enacts laws providing for making re- 
surveys of lands theretofore surveyed by the federal gov- 
ernment, and by those laws disregards original lines and 
monuments and provides for an independent survey of a 
section regardless of original corners and lines, it certainly 
should be disregarded. It would be contrary to the spirit 
of the land laws and rules for making surveys. The same 
thing might be said of resurveys of additions to cities and 
villages which disregard original lines and monuments or 
evidence thereof. In fact surveys which so disregard such 
lines are frowned upon.!! 


§ 664. Resurveys made with caution.—In making re- 
surveys great caution must be used in executing them. 
Lines long abided by should not lightly be changed by 


recent surveys.1?, In that case the court said: ‘In any 
9 Tierney v. Gondereau, 99 Minn. 11 Racine v. Emerson, 85 Wis. 

421, 109 N. W. 821. ; 80, 55 N. W. 177, 39 Am. St. 819. 
10 Ferch v, Konne, 78 Minn. 515, 12 Racine v. Emerson, 85 Wis. 


81 N. W. 524. 80, 55 N. W. 177, 39 Am, St. 819. 
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case of disputed boundary the testimony, or even the acts, 
of the surveyor who originally established it, and who 
pointed out the stakes set by himself to mark the line so 
many years ago, accompanied by continued use and occupa- 
tion in recognition of such line, is not only proper, but 
strong, evidence that such was the true line, and better 
evidence than a new survey made more than 40 years after- 
wards, which changes such line.”!3 The original survey 
must govern if it can be retraced. It must not be disre- 
garded.!4 So, too, the places where the corners were lo- 
cated, right or wrong, govern, if they can be found.15 In 
that case a hedge planted on the line established by original 
survey stakes was better evidence of the true line than 
that shown by a recent survey. In making a resurvey it 
is the surveyor’s duty to relocate the original lines and 
corners at the places actually established and not to run 
independent new lines, even though the original lines were 
full of errors.¢ 


§ 665. Rule relating to resurveys under state statutes.— 
The rule in regard to statutes of a state providing for a 
resurvey of tracts of land, upon application of one or more 
owners, where the corners and boundaries are lost, obliter- 
ated, destroyed, or in dispute is as follows: 

(a) If such statutes pretend to disregard original sur- 
veys, they will be ineffective and void. 

(o) If such statutes contravene the statutes of the 
United States or the rules of the land-office, they will be 
void where any public lands are involved. 

(c) Original corners, where they can be identified by 
competent evidence, must not be disregarded. If they are 
disregarded, the survey will be set aside. 

(d) Original corners, no matter how erroneous, if they 
can be identified, will prevail over more recent surveys. 


13 See Koenigs v. Jung, 73 Wis. 15 Mills v. Penny, 74 Iowa 172, 
178, 40 N. W. 801. 37 N. W. 135, 7 Am. St. 474. 

14 Washington Rock Co. v. 16 Pereles vy. Gross, 126 Wis. 
Young, 29 Utah 108, 80 Pac. 382, 122, 105 N. W. 217, 110 Am. St. 
110 Am. St. 666. 901. 
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These several propositions are sustained by abundant au- 
thority cited in this book and much of that authority will 
be found in this chapter. In construing such statutes the 
surveyor should read them with his mind constantly on the 
above principles. 


§ 666. Determining boundary lines in Alabama.17—In 
Alabama suits in equity may be brought by any person 
owning land or any interest therein against the owner or 
person interested in adjoining land, to have the boundary 
lines established; and when the boundary lines of two or 
more tracts depend upon the same common point, line or 
landmark, an action may be brought by the owner or any 
person interested in any of such tracts, to have all the 
boundary lines established. The court shall determine any 
adverse claims in respect to any portion of the land involved 
which it may be necessary to determine for a complete set- 
tlement of the boundary lines, and shall make such order 
respecting costs and disbursements as it shall deem just 
[§ 6440]. The judgment shall locate and define the boun- 
dary lines by reference to well known permanent landmarks, 
and court may, after entry of judgment direct the estab- 
lishment of a permanent or iron landmark distinctly cut or 
marked “judicial landmark” [§ 6441]. When disputed boun- 
daries are once established as authorized by law, they shall 
be as binding and conclusive as any other judgment or 
decree to establish or settle disputed boundary lines 
[§ 6489]. 


§ 667. Replacing old lost plats in Alabama.—The Ala- 
bama statute provides that in cases where the lands have 
been divided into lots prior to February, 1889, and the map 
or plat thereof lost or destroyed, and a part or all of the 
lots thereon sold, the owner thereof may cause a new survey 
to be made and a plat to be made from said new survey, 


17 Bracketed references in this 
section are to the Alabama Code 
of 1928. 
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or the one lost may be reproduced, acknowledged, and re- 
corded, and when so acknowledged and recorded it shall 
have the same force and effect in all respects as the original 
plat [Ala. Code of 1928, § 10363].1§ 


§ 668. Establishing corners in Arizona.1°—The statutes 
of Arizona provide that whenever a majority of freeholders 
residing, or owning land, in any township shall petition the 
board of supervisors requesting a survey in the township 
to establish permanent landmarks at section and quarter- 
corners or lost monuments of lands surveyed by United 
States, the board shall notify the county engineer to sur- 
vey the lands and place thereon stone monuments of speci- 
fied size [§ 1959]. . 

The engineer shall in his field-notes give exact bearings 
and distances from monuments to other monuments and 
natural and artificial objects [$1960]. Such monuments 
shall be set at the corners established by the United States 
survey, but if there be a clerical error or omission in the 
government field-notes and there is no evidence by which 
the corners as established by the government can be identi- 
fied, such corners shall be re-established under the rules 
~ adopted by the United States for the survey of public lands 
[$ 1961]. 


§ 669. County surveyor to make surveys in Arkansas.?° 
—The statutes of Arkansas provide for the making of re- 
surveys by the county surveyor. Before the county sur- 
veyor shall proceed to survey any tract of land, “he shall 
be satisfied that all persons owning lands adjoining and 
who may be, in any manner, affected by such survey, have 
been notified to attend and be present” [§ 2407]. 

The surveyor “shall make his survey conformably to the 
original survey ” [§ 2408]. He shall establish corners ‘by 


18 Rudolph v. Birmingham, 188 20 Bracketed references in this 
Ala. 620, 65 So. 1006. section are to the Arkansas Digest 
19 Bracketed references in this of Statutes, 1937. 
section are to the Arizona Revised 
Code of 1928. 
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taking bearing trees, and noting particularly their course 
and distance from the corner,” if there are no trees within 
a reasonable distance he perpetuates his corners by “‘erect- 
ing mounds” or in lieu of mounds, “stones may be planted 
in the ground” [§ 2409]. The statute provides that the 
surveyor shall provide himself instruments and record 
books [§ 2410], which record books may be inspected by 
persons securing his services [§ 2411]. He shall deliver 
his record books to his successor [§ 2412]. On failure to 
deliver record books to his successor, he shall be subject 
to a penalty of ‘fone dollar per day for every day he may 
retain the same” [§ 2413]. He shall furnish certified copy 
of record of surveys which may be used as “prima facie 
evidence in any court of record” [§ 2414]. Effect of such 
survey shall not be conclusive in any court but it may be 
reviewed [§ 2415]. Chainmen should be disinterested and 
shall be approved by the surveyor [§ 2417]. 

No survey made by any person, except the county sur- 
veyor, or his deputies “‘shall be considered as legal evi- 
dence in any court of law or equity, unless such surveys 
are made under authority of the United States, or by the 
mutual consent of the parties” [§ 2418]. This section, if 
liberally construed, would be unconstitutional but, construed 
in connection with sections 2410-2414 of the Ark. Dig. of 
Stat., 1937, it means that the certificate of any surveyor 
other than the county surveyor or his deputy shall not be 
admissible as documentary evidence of itself, without other 
proof.2!. The only effect this section gives the county sur- 
veyor’s certificate is to make it prima facie evidence.22 


§ 670. Finding lost or obliterated corners in California.23 
—The county surveyor shall re-establish with permanent 
monuments corners which are found to be marked with 


21 Smith v. Leach, 44 Ark, 287. 23 Bracketed reference in this 

22 Jeffries v. Hargis, 50 Ark. 65, section is to Deering’s General 
6 S. W. 328; Hobbs v. Clark, 53 Laws, 1931. In references where 
Ark. 411, 14 S. W. 652; Sawyer & “Pol. C.” precedes the section 
Austin Lbr. Co. v. State, 75 Ark. numbers, they refer to Deering’s 
309, 87 S. W. 481. Political Code, 1937. 
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perishable monuments and he shall make a full and complete 
record of the same [Act 8350, §§ 1 to 4]. 

The county surveyor must make any survey that may 
be required by order of the court or of the board or of 
supervisors, or upon application of any person [Pol. C., 
§ 4214]. Where land is divided by county line party may 
apply to surveyor of any county in which part of the land 
is situated [Pol. C., § 4215]. In all surveys the courses 
must be expressed according to the true meridian, and the 
variation of the magnetic meridian from the true meridian 
must be expressed on the plat, with the date of survey 
[Pol. C., §§ 4216, 4221]. 


§ 671. Disputed monument relocated in Colorado.24— 
The State of Colorado has a statute pertaining to the relo- 
cating of a disputed monument. The law governing a pro- 
cedure to relocate a disputed monument would be similar 
to the rule for relocating a disputed boundary line. In 
brief the Colorado act provides: ‘‘Whenever the proper 
location of any monument which marks the corner of any 
tract or tracts of land, shall be in dispute between the 
owners of lands of which it is the common monument or 
boundary, the said monument shall be established in the 
following manner: The county surveyor of the county in 
which said corner is located, upon the application of any of 
the parties in interest, shall immediately give notice in 
writing to all the parties interested in the establishment 
of said monument, naming a day when he will be upon the 
ground and make the necessary surveys to establish the 
said monument, and if such service of written notice can 
not be made upon the owners. or agents by reason of non- 
residence, then in that case such notice shall be published 
for four consecutive weeks in some newspaper published 
in the county, or if there be no newspaper published there- 

‘in, then in some newspaper of general circulation, published 
24 Bracketed references in this 


section are to Courtright’s Mills 
Ann. Stat. 1980. 
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nearest such county. The proper notice being given, as 
above set forth, the county surveyor shall, upon the day 
named in the said notice, proceed to establish such monu- 
ment, in accordance with the rules laid down for the sub- 
division of sections in this act, and with the field-notes of 
the original surveys made by the United States, he shall 
firmly plant a monument at the point so by him found, 
shall accurately take and note courses and distances from 
said point to one or more prominent objects of a perma- 
nent nature, if such there be in the vicinity, shall make a 
plat or map of the survey so by him made, and shall 
record the same, together with a statement of the whole 
proceedings, including the application, notice and names 
of the parties in interest, in the records of his office; such 
monument established as provided in this section shall be 
held to be the true and legal monument defining the boun- 
dary corner as stated in the record of said survey” [§ 7161]. 

The Colorado statute, to which reference is made above, 
provides for the manner of subdividing a section of land 
and is practically a restatement of the rules laid down by 
the land department of the federal government and the 
United States statutes. It is substantially as follows: 
Commence at either quarter-section corner of the section. 
Run two lines beginning with the quarter-corner on north 
or south sides and run a due line to the opposite quarter- 
corner; do this beginning at quarter-corner on east or west 
sides and run a due line to the quarter-corner on the oppo- 
site side. The center of the section will be the intersection 
of the two lines. Thus following the federal rule. “Any less 
subdivision shall be made by proceeding in the same man- 
ner, all interior posts being established by the point of 
intersection of lines, bisecting opposite sides: Provided, 
That all fractional quarter-sections shall be so divided as 
to give to occupants of any part thereof the quantity of 
land which shall be held to appertain to such part, at any 
United States land office in the state.” This is following 
the federal rule [§ 7155]. In all surveys the corners shall 
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be expressed according to the true meridian. The varia- 
tion from the true meridian shall be expressed [§ 7157]. 
The county commissioners are authorized when they deem it 
expedient and necessary to employ some competent person 
to make copies of the original field-notes of all public sur- 
veys under federal authority [§ 7158]. The county board 
shall provide record books for such purpose and fix the 
compensation of the persons employed for such purpose. 
The expense thereof shall be paid out of the county treas- 
urer’s funds [§ 7159]. Copies shall be filed with the county 
clerk and shall be a part of the public record and such 
record may be used as evidence in the file of all proceedings 
in the courts of such state [§ 7160]. 


§ 672. Resurveys in Connecticut.25—The statutes of 
Connecticut provide that boundaries of towns, cities and 
boroughs shall be surveyed and marked by plain and durable 
marks and monuments, of either iron pipe or rod projecting 
at least six inches above the surface or by stone pillars set 
three feet in the ground and one foot above ground. Cor- 
ners shall be established at every angle and at least once in 
every eighty rods in the line running from angle to angle. 
The monuments shall be marked by the initials of the towns 
adjoining the line [§ 452]. When the authorities of the 
municipalities can not agree as to the boundary between 
them, application shall be made to the superior court and 
it shall appoint a committee of three to fix the disputed 
boundary. They shall be sworn and give notice to all inter- 
ested parties of the time when they will have a survey of 
the line made, at which time they will fix such line. Said 
line shall forever thereafter be the true line of division 
[§ 454]. 

The statute provides a similar method for determining 
boundaries between adjoining proprietors when they be- 
come lost or uncertain [§ 5041]. As we have seen the 

25 Bracketed references in this 


section are to the Connecticut 
General Statutes, Revision of 1930. 
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rectangular system does not apply to the thirteen original 
states.2° Still in making resurveys in those states original 
monuments which can be identified must be respected.?7 


§ 673. Boundaries unknown in Delaware.?*—The laws 
of Delaware provide that any person interested may petition 
the court of chancery to have a commission named to in- 
quire into boundaries of land referred to in application. 
The person appointed as commissioner to take testimony as 
to the boundaries of the land referred to shall proceed to 
take testimony. Each party may produce witnesses who 
may be questioned by the commission or commissioners. 
The testimony may be perpetuated and made of record 
[§ 4166]. In cases where the boundaries are unknown or 
are in danger of being lost, upon the application of any 
owner of land or any interest therein, the court may appoint 
a commission of five persons to fix such boundary but no 
surveyor shall be appointed on such commission [§ 4167]. 
The commissioners shall take oath, give notice of meeting 
to all interested parties personally and by advertisement. 
They shall engage one or more surveyors. With the aid of 
the surveyors they shall cause the land to be surveyed and 
the boundaries to be marked according to the “true origi- 
nal location.” They shall make return, which shall be 
recorded [§ 4168]. Suits to invalidate the return of the 
commission must be brought within seven years, other- 
wise the return shall be conclusive between the parties and 
those claiming under them. Persons under disability may 
bring action to test line within seven years after disability 
has been removed [ § 4169]. It will be noted that these 
statutes explicitly provide that the survey must be made 
according to the “true original location.” Hence all surveys 
made thereunder must respect the original monuments. 
This would be the rule even if not so provided by statute. 


26 Ante, ch. 26. "28 Bracketed references in this 
27 Ante, §§ 466, 628. section are to the Delaware Re- 
vised Code of 1935. 
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Boundaries fixed by agreement are not disturbed by com- 
mission [§ 4170]. Commission may also decide the boun- 
daries where several persons hold separate parts of the 
same tract [§ 4171]. 


§ 674. Boundaries in Florida.2®—In Florida the county 
surveyor shall make accurate surveys of the lands in the 
county when called upon and shall make a plat thereof 
[§ 2851]. He may appoint deputies who shall exercise the 
same duties as the surveyor [§ 2853]. Fees are five dollars 
per day. The person hiring such surveyor shall pay the 
chain bearers for their services [§ 2854]. 


It is held in Florida that equity has no jurisdiction to 
establish the true boundary line between two adjoining 
landowners, where there is no “confusion of boundaries” in- 
volved.?° It is to be inferred from this that the original 
survey must prevail, and where the land has been sold 
with reference to the federal surveys, it must control.?} 
Courses and distances, if the corners can be identified, yield 
to the actual survey as run. So, too, a nonconsenting owner 
will not be bound by the agreement of other owners as to 
the boundary line, but if a consenting owner afterwards 
acquires the whole tract and recognizes the agreed boundary 
line, such line is binding upon him.?? 


§ 675. Disputed lines in Georgia.23—The State of 
Georgia has a statute providing for the appointment of a 
commission termed ‘‘processioners.” The members hold 
for two years [§ 85-1604]. Under the statutes any owner 
of lands may apply to the processioners to have the lines 
around his lands determined. Notice of the meeting of this 
body with the surveyor to run such lines must be given 


29 Bracketed references in this 31 Miller v. White, 23 Fla. 301, 
section are to the Compiled Gen- 2 So. 614. 
eral Laws of 1927. 32 Watrous v. Morrison, 33 Fla. 
30 Pendry v. Wright, 20 Fla. 261, 14 So. 805, 39 Am. St. 139. 
828. See also Doggett v. Hart, 5 83 Bracketed references in this 
Fla, 215, 58 Am. Dec. 464. section are to the Georgia Code of 
1938. 
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to all the owners of adjoining lands [§ 85-1605]. Under 
these statutes the processioners have no authority to estab- 
lish a new line; they can only establish the old line.*4 It is 
clear under the decisions of the courts of that state that 
original lines and corners control and any disregard thereof 
will be contrary to law. It is made the duty of the county 
surveyor and the processioners to take “all due precaution 
to arrive at the true line, to trace out and plainly mark the 
same.” The surveyor is required to make out and certify 
to a plat thereof. In any dispute between those who have 
had notice of the meetings of the processioners the said | 
lines so established, “shall be prima facie correct.” Inter- 
ested parties may protest [§ 85-1606]. The processioners 
shall make a full return of their acts within thirty days. 
Such plat and report shall be kept on file in the office of the 
ordinary [§ 85-1607]. Land cut off by running water may 
be viewed by the processioners and surveyor to determine 
the course and extent of cut made by stream, and such 
board shall mark on a map the extent of the land washed 
away by such cut off. The original and present channels 
shall be designated on the plat [§ 85-1608]. 

County surveyors are required to deliver copies of re- 
surveys made by them under order of court, certified to 
each of the parties concerned, upon their application, and at 
their own proper costs, within ten days after such applica- 
tion [§ 24-3353]. Surveys of lands in any quantity of 
two hundred acres or less shall be laid down by a scale of 
ten chains to the inch; and over that quantity by a scale of 
twenty chains to the inch [§ 24-3354]. No survey shall be 
received in evidence, unless it appears that at least ten 
days’ notice of the time of commencing such survey was 
given to the opposite party by the one who offers it in evi- 
dence [§ 24-3355]. The surveyor shall represent on the 
plat the enclosures of and the extent of the boundaries 


34 Amos v. Parker, 88 Ga. 754, ford v. Wheeler, 111 Ga. 870, 36 
16 S. E. 200; Bowen v. Jackson, S. E. 954; Walker v. Boyer, 121 
101 Ga. 817, 29 S. E. 40; Craw- Ga. 300, 48 S. E. 916. 
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exercised by the parties [§ 24-3356]. If proper notice has 
been given of the survey neither party can object after case 
has gone to the jury and the evidence heard [§ 24-3357]. 


§ 676. Rules in disputed lines in Georgia.?5—In all cases 
of disputed lines the following rules shall be respected and 
followed: ‘Natural landmarks, being less liable to change, 
and not capable of counterfeit, shall be the most conclusive 
evidence; ancient or genuine landmarks, such as corner- 
station or marked trees, shall control the course and dis- 
tances called for by the survey. If the corners are estab- 
lished, and the lines not marked, a straight line, as required 
by the plat, shall be run, but an established marked line, 
though crooked, shall not be overruled; courses and dis- 
tances shall be resorted to in the absence of higher evi- 
dence” [§ 85-1601]. 

Under this statute monuments control over distances.?¢ 
Jury is not bound to be governed by marked trees and 
recent surveys, rather than by corners or fixed points, 
recognized by former owners as true places of boundary.37 
In that state general reputation in the neighborhood shall 
be evidence, if more than thirty years standing; and ac- 
quiescence of seven years, by acts or declarations of adjoin- 
ing landowners, shall establish a dividing line [§ 85-1602]. 
When actual possession has been had for more than seven 
years, such claim shall be respected, and the lines so marked 
shall not interfere with such possession [§ 85-1603]. Pro- 
vision is made for “protest and appeal to superior court” 
by any owner of adjoining land who may be dissatisfied 
[§ 85-1609]. 


§ 677. In Idaho survey must conform to United States 
Manual.—The State of Idaho has expressly provided that 
all surveys and resurveys shall conform to the United States 
Manual. Hence there can be no question as to the duty of 


35 Bracketed references in this 36 Hammond vy. George, 116 Ga. 
section are to the Georgia Code of 1792, 43S. E. 58. 
1933. 37 Roberts v. Ivey, 63 Ga. 622. 
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the surveyor in making surveys. The statute provides: 
“No surveys or resurveys hereafter made by the county 
surveyor or other surveyor, shall be considered legal evi- 
dence in any court within the state, except such surveys 
as are made in accordance with the United States manual 
of surveying instructions, the circular on restoration of lost 
or obliterated corners and subdivision of sections, issued by 
the general land office, or by the authority of the United 
States, the state of Idaho, or by mutual consent of the 
parties” [Idaho Code 1932, § 30-2209]. A resurvey in that 
state is not binding unless based on the federal rules and 
statutes.28 A lost corner is one which can not be deter- 
mined either from original or reliable marks or reliable ex- 
ternal evidence. An obliterated corner is one where no 
visible evidence remains of the work of the original surveyor 
establishing it.3® 


§ 678. Resurveys in Illinois.—In the State of Illinois, 
the owner or owners of adjacent tracts of land may enter 
into a written agreement to employ and abide by the survey 
of some named surveyor, and after such survey is com- 
pleted, a plat thereof with a description of all corners and 
lines plainly marked thereon, together with the written 
agreement of the parties, shall be recorded in the recorder’s 
office of the county where the land lies, and the “lines and 
corners of said survey so made and recorded, shall be bind- 
ing upon the parties entering into said agreement, their 
heirs, successors and assigns, and shall never be changed” 
[Ill. Rev. Stat. 1937, ch. 183, §11]. It will be noted that 
such survey is binding on those signing the agreement and 
their privies. Such an agreement does not operate as a 
transfer but by estoppel.4° Either party to such agreement 
is estopped from claiming a different line.41. Such agree- 


88 Bayhouse v. Urquides, 17 ment valid for purpose of fixing 

Idaho 286, 105 Pac. 1066. location of an unascertained or 
39 Craven v. Lesh, 22 Idaho 468, disputed boundary. 

126 Pac. 774. 41 Steidl v. Link, 246 Ill. 345, 92 
40 Purtle v. Bell, 225 Ill. 528,80 N. E. 874. 

N. E. 350, holding parol agree- 
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ments are looked upon with favor.42 But the corners and 
lines established by the government surveyors are para- 
mount and must prevail.4# A boundary agreed upon by 
accident or mistake is not binding.*4 


§ 679. Lost, destroyed or disputed lines in [linois—Re- 
establishing.4°5—The statutes of Illinois are quite full with 
reference to retracing lost lines. It is provided therein that 
“whenever one or more proprietors of lands in this state, 
the corners or boundaries of whose lands are lost, destroyed, 
or are in dispute, or who are desirous of having said corners 
and boundaries permanently re-established, and who will 
not enter into an agreement as provided” in the preceding 
section, such owners may cause notice “‘to be served on the 
owner or owners of adjacent tract or tracts, if known, 
and residing in this state; or if not known or not residing 
in this state’ by serving such notice by a_ publication 
thereof of his or their intention of having such tract or 
tracts surveyed and said corners and lines permanently 
marked under a commission of surveyors [Ch. 133, § 12]. 
Upon application to the court a commission of three sur- 
veyors will be appointed who shall make such survey. 
They may take evidence as to identity of an original gov- 
ernment corner, or evidence pertaining thereto, or to any 
monument, line-tree, or other mark [Ch. 133, § 13]. They 
shall make report of all such surveys. Interested parties 
may object thereto. The court may refer said report back 
to said commission or it may appoint a new commission, 
which shall proceed de novo to run the line or lines. When 
the report shall have been approved by the court, if not 
appealed from within thirty days, the said corner, corners, 
or boundaries, ‘shall be held and considered as permanently 
and unalterably established according to said survey” [Ch. 


42 Fisher v. Bennehoff, 121 Ill. 45 Bracketed references in this 
426, 13 N. E. 150. section are to Illinois Revised 
43 Sawyer v. Cox, 63 IIl. 130. Statutes of 1937. 
44 Sonnemann v. Mertz, 221 Ill. 
362, 77_.N. BE. 550. 
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133, § 14]. Under these statutes when original corners can 
be found, they control both courses and distances.4® All 
persons having any interest shall be made parties.47 The 
commissioners can not disregard original corners. They are 
not to run a new line but to re-establish the original line.*® 


§ 680. Relocating and re-establishing lines in Indiana.— 
The statutes of Indiana provide the manner of having 
corners and lines perpetuated. In substance the statutes 
provide that any owner of land, upon ten days’ personal 
notice, if within county, or three weeks’ published notice in 
newspaper nearest to such land, if without the county, may- 
have any corner adjacent thereto, perpetuated, or any line — 
in the same section run. If a corner is to be perpetuated, 
the surveyor shall deposit in the proper place a stone or 
other durable material, with letters and figures answering 
to such corner engraved thereon; he shall enter in the field- 
notes of such survey one or more bearing trees, if there are 
any trees, if none, he shall deposit one or more stones. as 
witnesses to such corner. Full records shall be made of all 
such work [Burns’ Ind. Stat. 1933, § 49-3311]. Lines estab- 
lished under this section are binding on those procuring it 
to be done and on those in privity.49 The consent of the 
landowner to the survey does not authorize the surveyor to 
change lines or corners theretofore established.5° 


§ 681. Lost, destroyed or disputed lines in Iowa.51—The 
State of Iowa has statutes providing for the surveys of 
lost, disputed, or destroyed lines or corners. The statute 
provides substantially that one or more owners of land, the 
corners or boundaries of which are lost, disputed, or de- 
stroyed, may bring an action in the district court against 
the owner or owners of other tracts affected by a deter- 


46 Martz v. Williams, 67 Ill. 306. 50 Williams v. Atkinson, 152 

47 Irvin v. Rotramel, 68 Ill. 11. Ind. 98, 52 N. E. 603. 

48 Martz v. Williams, 67 IIl. 306; 51 Bracketed references in this 
Irvin v. Rotramel, 68 Ill. 11. section are to the Iowa Code of 


49 Mull v. Orme, 67 Ind. 95; 1985. 
Main v. Killinger, 90 Ind. 165. 
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mination of such corners or lines, to have such corners or 
lines established [§ 12293]. Notice must be given to de- 
fendants as in other cases [§ 12295]. The action, a special 
one [§ 12296], shall be brought by plaintiff by petition 
which shall describe the lands and set out the interests of 
the respective parties and pray that certain, corners and 
boundaries be determined [§ 12297]. Either party may put 
in issue the fact that alleged boundaries or corners are true 
ones or have been recognized and acquiesced in for a period 
of ten consecutive years, which issue may be tried before 
a commission is appointed [§$ 12298]. Or the court may 
appoint one or more surveyors as a commission to locate 
the corners and lines [§ 12299]. They shall take oath and 
may employ assistants [§ 12300]. Commission shall meet 
pursuant to order of court and take evidence “‘as to where 
the true boundaries and corners are located” [§ 12301]. If 
the commission reports that certain lines and corners have 
been so acquiesced in for more than ten years and if they 
find affirmatively on that issue, they shall incorporate it in 
their findings and report to the court [§ 12302]. The com- 
mission may adjourn from time to time but findings must 
be filed with court at least ten days before the first day of 
the term of court after appointment unless there be reason 
for delay [§ 12303]. Any person aggrieved may except to 
the report. Court may approve or modify or re-refer 
matter [§ 12304]. The corners and boundaries finally 
established by the court in such proceeding or on appeal 
therefrom, shall be binding on the parties, as to the corners 
or boundaries which have been lost, destroyed or in dis- 
pute [§$ 12305], but if it is found that the boundaries and 
corners alleged to have been recognized and acquiesced in 
for ten years have been so recognized and acquiesced in, 
such recognized boundaries and corners shall be permanently 
established [§ 12306]. The corners which have been recog- 
nized by the parties for ten years or more are to be ad- 


52 Doolittle z. Bailey, 85 Iowa 
3898, 52 N. W. 387. 
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hered to.53 Appeal may be taken from the final judgment 
[§ 12307]. The land is not to be resurveyed as if there had 
been no survey, but the original survey is to be restored in 
such manner that the different tracts affected thereby shall 
bear the same relation to each other as by the original sur- 
vey.°4 Costs may be taxed in the discretion of the court in 
favor of either or both parties [§ 12308]. In proceedings 
under these statutes where the evidence is conflicting as to 
the location of the corner, held that the rule in such cases 
is that courses and distances yield to fixed monuments.® 
The true corners are where the United States surveyors 
established them right or wrong.5¢ The actual original 
corners when identified must control.5>7 The intention under 
the statutes is to fix the boundary line between the parties 
and determine rights by adverse possession.®® Such judg- 
ment fixing the corners and lines will not be binding on party 
or privies where they were not made parties to the proceed- 
ing in court.5® Such disputed boundary or boundaries may 
be determined by written agreement of all of the parties 
[§ 12309]. 


§ 682. Re-establishing missing corners in Kansas.—The 
State of Kansas has a positive statute against disregarding 
government corners. The surveyor is required to establish 
said missing corners in accordance with the government sur- 
veys. The statutes provide substantially that in re-estab- 
lishing missing corners, where no bearings or witness, trees 
can be found, the county surveyor or his deputy shall estab- 
lish said missing corners in accordance with the government 
surveys [Kans. Gen. Stat. 1935, § 19-1412]. And the 
courts of that state have said that marks and monuments, 
if to be found, must govern. So, too, the court has said 
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that where there is a record in existence of a former survey 
made under the statutes, and no appeal taken therefrom, it 
will bind the parties interested, but it will not bind the 
county surveyor. That is the surveyor would not be justi- 
fied in taking a corner so established where the evidence in- 
dicates it was erroneously established.*!. Though a county 
surveyor is not bound by a previous survey, government cor- 
ners control and are conclusive.*? Where no quarter-section 
corners are found it is proper to determine the excess area 
in the section on a proportionate basis.®* 


§ 683. To establish section lines and corners in certain 
cases in Kansas.*4—In subdividing sections the surveyor 
shall proceed to connect the points of position of monuments 
marked “one quarter’ commonly known as quarter-section 
corner monuments which are on-the opposite sides of sec- 
tions, by tracing a straight line from one to the other. He 
shall then ascertain the point of intersection of the two 
straight lines as above mentioned, and the said point of 
intersection shall be the point of the position of the corner 
common to the four quarters of the section subdivided.. The 
provision of this article shall not apply to center corners of 
sections already established according to law [§ 19-1409]. 
Surveyors should re-establish missing corners from nearest 
known original corners.®® The county surveyor or his 
deputy shall permanently establish the center corner of all 
sections in the north and west tiers of sections in a town- 
ship, except those closing on a parallel or base line at the 
intersection, of two right lines joining their opposite 
quarter-section corners respectively [§ 19-1410]. The 
center of sections closing on a parallel or base line shall be 
established, according to Kansas statutes, as follows: The 


61In re Martin’s Appeal, 86 266 Pac. 929, mfd. 126 Kans. 684, 
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surveyor shall commence at the south quarter-corner and 
run a line north parallel to the east boundary of the section 
and at a point forty chains north of the quarter-corner he 
shall establish the center of the section. The north quarter- 
corner shall be established, in such cases, at a point forty 
chains west of the northeast corner of the section. No 
doubt this means according to government survey [§ 19- 
1411]. 


§ 684. Resurveys of lands in Kansas.**—Resurveys of 
lands once surveyed by the United States and located in 
Kansas shall be made under the following rules: First. | 
Section and quarter-section corners, and all the corners 
established by the government survey, must stand as the 
true corners. Second. They must be re-established at the 
identical spot where the original corner was located by the 
government surveyor when this can be determined. Third. 
When this can not be done then said corners must be 
re-established according to the government field-notes, 
adopting proportionate measurements where the present 
measurements differ from those given in the field-notes 
[§ 19-1422]. And it is said to be the imperative duty of 
the surveyor to locate the lines and corners according to 
statutory rules.°7 Any party feeling himself aggrieved by 
the result of a survey may appeal to the district court. The 
surveyor is required to make report to the court. The court 
may confirm or set aside the report upon hearing [§ 19- 
1426]. In a case where no monuments were set, except 
theoretically on paper, the proper location of such monu- 
ment will be determined by pro-rating the distance as given 
in the record, according to the length of frontage of the 
several allotments.*® Insofar as resurveys are concerned 
in the State of Kansas, it will be seen that the statutes are 


Be; Bracketed references in this 67 Sharp v. Schriver, 88 Kans. 
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a restatement of the statutes of the United States and the 
rules promulgated by the land department. Mere irregu- 
larities in making survey do not render survey void, and to 
be cured, must be appealed from.*® The conclusive effect 
of a resurvey not appealed from maybe waived by procur- 
ing another resurvey.’® Title to real estate is not put in 
issue in the determination of the true boundary line between 
two quarter-sections of land by the county surveyor.7! 
Where parties by mutual agreement fix boundary lines, and 
thereafter acquiesce in the lines so agreed upon, they must 
be considered as the true boundary lines between them, even 
though the period of acquiescence falls short of the time 
fixed by statute for gaining title by adverse possession, and 
such parol agreement is not obnoxious to the statute of 
frauds.72 

Surveyors shall compare the magnetic meridian with true 
meridian at least four times each year on the first and 
fifteenth of January, April, July and October, and shall 
record the same [§ 19-1406]. One record shall show 
the magnetic variation and shall be termed,—‘‘Annual 
variations of the magnetic needle.” The other records 
shall contain the calculation by latitude and departure, 
of all surveys made by the county surveyor or his 
deputies. Each calculation shall have a corresponding 
number with the plat and field-notes. The field-notes of 
such survey shall be recorded in the book of records. Rec- 
ords must show. a full report of surveys, length of line, 
establishment of corners, and description of witness-trees. 
Corners must be marked by stones where they can be had. 
The center of every section shall be marked and witnessed 
by four bearing trees, and quarter-corners shall be marked 
and witnessed by two bearing trees [§ 19-1407]. 

“Any survey made by any county surveyor or his deputy, 
or by any city engineer, shall be evidence in any court in 
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this state, but shall not be conclusive” [§ 19-1414]. ‘Copies 
of said plats and field-notes, duly certified by the county sur- 
veyor, shall be received in evidence in any cause where 
the original plats and field-notes could be used” [§ 19- 
1415]. 

The county surveyor or his deputy is authorized to admin- 
ister all oaths or affirmations necessary to the legal estab- 
lishment of roads and other surveys, and to take the evi- 
dence of any person who may be produced to prove any 
point material to such survey, and is authorized to summon 
before him at any convenient place in his county any person 
or persons in his county, whom he has good reason to believe 
could furnish material evidence as to the true location of 
any corners or boundaries involved in any survey then being 
made by such surveyor, and to administer the proper oath 
or. affirmation to all such witnesses, and take their testimony 
in writing [§ 19-1419].73 Interested parties shall be notified 
of contemplated surveys and shall bear proportionately the 
expense thereof [§§ 19-1423, 19-1427].74 


§ 685. Lost lines and corners—Resurveys in Kentucky.” 
The Supreme Court of Kentucky has laid down various rules 
to be followed in making resurveys. The rules fixed by the 
court in such cases are substantially as follows: (a) Gen- 
erally, distances yield to courses; (b) The beginning corner 
is of no higher dignity than any other; (c) It is lawful to 
begin at any corner of the survey and to reverse the suc- 


73 The aid of oral testimony in 
an official survey is to supply the 
want of better evidence; and 
should not be used as a substitute 
to ignore or displace the better 
proof, such as, known corners, 
field-notes, and mathematical 
measurements. Gemienhardt. v. 
Ward, 101 Kans. 250, 167 Pac. 
1141. 

74 One who has instituted pro- 
ceedings under the statute to lo- 
cate corners and boundary lines of 
land, and who is present when sur- 


vey is made, can not maintain an 
independent action to set aside the 
report of the surveyor, because 
notice of such proceedings was 
not: given to all parties interested. 
Close y. Huntington, 66 Kans. 354, 
71 Pac. 812. Such a person is con- 
cluded by survey though he re- 
ceived no notice, when no appeal 
was taken. Shanline v. Wiltsie, 70 
Kans. 177, 78 Pac. 436. 
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cession of lines; (d) If there be any uncertainty in the cer- 
tificate of survey, that. construction will prevail which is most 


* strongly against the party claiming under it;7° (e) Where 


visible landmarks fail resort is to be had to courses and 
distances; (f) Departure from the given distance is not to 
be indulged further than reasonably necessary ;77 (g¢) Where 
it.is evident that distance is the material and intended to 
be the controlling call, courses must yield to it;7® (h), Where 
one or more courses of the survey are lost, they must be 
ascertained by running the courses and distances called for 
in the survey, from.the remaining corners.79 And it is 
provided by statute that any surveyor may be called in by 
the court to make the survey [§ 2370], and this has been 
approved by the courts.®°® 

The Kentucky statutes provide for the determination of 
boundaries by processioners [§§ 2367-2374]. They also 
provide that no survey hereafter made by any person other 
than a county surveyor or his deputy shall be considered 
as legal testimony in any court, unless such surveys are 
made by mutual consent reduced to writing and signed by 
and recorded in county surveyor’s office [§ 4672a-4]. If court 
appoints a surveyor other than the county surveyor for a 
special job the benefit of any doubt must be given to the 
county surveyor [§ 4672a-7]. All orders for surveys made 
by the court must be faithfully executed by any surveyor, 
and a record thereof made. If he fails to execute such 
survey he shall forfeit twenty dollars to the party injured 
[§ 4674]. In surveying lands which have been previously 
surveyed, the surveyor shall execute the same by the mag- 
netic meridian, but he shall show in his record the degree 
of variation from the true meridian [§§ 4675, 4676]. All 

76 Pearson v. Baker, 4 Dana (34 78 Blight v. Atwell, 4. J. J. 
Ky.) 321. Marsh (27 Ky.) 278. 
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surveys shall be made by horizontal measurement. A sur- 
veyor failing to comply with the law shall forfeit fifteen 
dollars and shall be liable for any damage or costs sustained 
by such failure [§ 4675]. Every county surveyor in the 
commonwealth must append to the field-notes of every sur- 
vey made by him the date of each survey made by him, the 
date of such survey and the variation of the needle at the 
time of making such survey [§ 4676]. In the event records 
of the county surveyor’s office have been lost, mutilated or 
destroyed, the same shall be supplied upon the request of 
the county surveyor and county judge of such county from 
the records of the land-office of the State of Kentucky 
[§ 4679a-1]. The books in which records shall be tran- 
scribed and the clerk hire for making copies shall be paid 
by said county [§ 4679a-2]. 


§ 686. Resurveys in Louisiana.’1—In making resurveys 
in this state the statute requires the surveyor to take “‘spe- 
cial care in all such cases to be governed by the original 
surveys, patents or title deeds” of the tract to be surveyed 
[§ 7643]. And where the original monuments have been 
lost or destroyed and where no such lines or corners were 
ever actually established the register of the state land-office 
may have the territory resurveyed and township lines, range. 
lines, section and quarter-section corners re-established 
[§ 6451.1]. And in making resurveys the surveyor shall 
re-establish original lines and conform the survey to that 
made by the United States [§ 6451.5]. 

In re-establishing and remarking an original government 
boundary line dividing sections, “government locations, calls 
and distances must be followed if they can be found. All 
proof possible should be brought to bear in re-establishing 
the line in question.” Where the line has not been suffi- 
ciently proved by running lines from approved government 
corners to tie with the line run by the present surveyor so 
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as to prove it in the right place, a boundary case will be 
remanded for further proceedings to definitely prove the 
line correct.82 . 

General rule is that calls in survey for natural and per- 
manent objects will control other and conflicting calls, and 
parties in such cases are entitled to have lines re-established 
on ground as originally located by government survey.® 

In Louisiana “boundary” is understood in general as every 
separation, natural or artificial between two estates, but it 
is usually understood to be stones or pieces of wood inserted 
in the earth on the confines of two estates [C. C., Art. 826]. 

The fixing of a boundary may be between two neighbors 
or between a single proprietor and several others [C. C., 
Art. 827]. In the event a public road or watercourse lies 
between two tracts of land and is a common limit, the action 
of boundary can not be sustained unless the road or water- 
course has experienced some changes [C. C., Art. 828]. 
Action of boundary may be instituted by the owner, and any 
persons in possession as owner [C. C., Art. 829]. The lessee 
has no right to institute the action of boundary [C. C., Art. 
831]. Boundaries may be fixed extrajudicially and by mutual 
consent [C. C., Art. 832]. The work must be done by a 
sworn surveyor of this state, who shall make a process 
verbal of his work in the presence of two witnesses. [C. C., 
Art. 833]. Surveyor must notify, in writing, the persons 
interested in the survey. He shall make a record of the 
survey and of the plans drawn, and copies shall be delivered 
to the respective parties [C. C., Art. 884]. If the survey is 
not made in conformity with law it should be rejected.’ 
If the parties notified appear in person or by attorney 
the surveyor appointed is bound to demand of them their 
respective title papers, in order that he may determine 
in what place to fix the boundaries [C. C., Art. 835]. 


82 Bergeron v. Babin, 2 La. App. 84 JTindsay v. Wright, 27 La. 
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The surveyor shall not set up his boundaries until he shall 
have finished the whole work [C. C., Art. 836]. If before 
the survey has been finished, the parties interested, or any 
of them shall make opposition thereto, the surveyor must 
desist and refer the parties to the court [C. C., Art. 837]. 
Owners are forbidden to mark lines without giving other 
interested parties notice so that they may appear and pro- 
tect their interests [C. C., Art. 838]. Either party may 
take an appeal to the court to adjust the difference if any 
EGsoG@s5i Artin889 }: 

The action, if any, must be brought where the ine: lies, 
without regard to the domicile of the parties [C. C., Art. 
840]. Court shall appoint a surveyor to inspect the prem- 
ises, and the court shall decide the controversy between the 
parties of the title [C. C., Art. 841]. 

The fees of the surveyor shall be paid by the party having 
such surveying done. Such fee, in a case, tried in court may 
be taxed as costs on order of the court [§ 7642]. Surveyor 
is required to administer an oath to each of the chain car- 
riers faithfully and diligently to perform his duties as a 
chain carrier [§ 7644]. Notice of resurvey is to be given to 
adjoining landowners, to the end that they may appear at 
time of making such survey [§ 7645]. Records shall be 
made of surveys by parish surveyor and copies thereof may 
be used in the trial of actions [§ 7646]. A penalty of fifty 
dollars is to be recovered of any surveyor who demands or 
receives illegal fees for work done, and he will be required 
to return the illegal fees collected or received [§ 7649]. 


§ 687. Standards of survey in Maine.*°—For the purpose 
of providing accuracy in surveys, the statutes of Maine 
provide that the county commissioners at the expense of 
their several counties, shall erect and forever maintain 
therein, at such place or places remote from electrical dis- 
turbances as the public convenience requires, a true 
~ 85 Bracketed references in this 
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meridian line to be perpetuated by stone pillars with brass 
or copper points firmly fixed on the tops thereof, indicating 
the true range of such meridian; and shall protect the same 
and provide a book of records to be kept by the clerk of 
courts, or by a person appointed by them near to such 
structure, and accessible to all persons wishing to refer 
thereto [Ch. 583, § 34]. Such structure shall be under the 
care and custody of such clerks; any surveyor residing in 
said county or engaged in surveying therein, shall have 
free access thereto for the purpose of testing the variation 
of the magnetic needle [Ch. 53, § 35]. When such meridian 
lines have been established and completed every land sur- 
veyor shall, at least annually, before making a survey, test 
and verify his compass, or other instrument using the 
magnetic needle, by the meridian line so established in the 
county where his surveys are to be made, and shall enter 
declination of such needle from the true meridian in the 
book mentioned in section 34, together with the style and 
make of such instrument and its number, if any, and the 
date and hour of observation, and subscribe his name 
thereto for future reference; and shall insert corresponding 
entries as to date and declination, in his field note-books, 
which field note-books shall also show dates on which his 
surveys are made. Neglect to comply with this provision 
shall render such surveyor liable to a penalty of twenty-five 
dollars. The provisions of this section shall not apply to 
surveys made by angles taken from some permanent monu- 
ment or with a solar instrument [Ch. 58, § 36]. 

The county commissioner shall erect standards of length 
from which surveyors shall verify their own instruments 
and chains and tapes and record the result. Such standard 
shall consist of stone monuments permanently fixed with 
metal plates in the top. All such standards shall be under 
the care of the clerk of courts. Surveyor must test his 
chain or tape at least annually and make a record of such 
test. Failure to comply will make the surveyor liable to 
penalties [Ch. 53, § 37]. 
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The governor shall appoint a commissioner to inspect and 
verify the meridian line or standard of length so established 
[Ch. 58, § 38]. Whoever injures any structures of a 
meridian line or standard of length shall forfeit not more 
than one hundred dollars [Ch. 53, § 39]. 

Where title to land is involved in action, court may ap- 
point surveyor to run lines and make plans of the land and 
protect the surveyor in so doing [Ch. 118, § 46]. 


§ 688. Determination of boundary lines in Maryland.*° 
—The statutes of Maryland provide for the appointment of 
a commission by the court for the purpose of determining 
the boundaries of land upon the application of any person 
interested in any land in that state [Art. 15, §4]. The 
statute provides for the giving of notice to adjacent owners 
and to all others interested [Art. 15, §5]. A commission of 
five is appointed and they give notice of the time of meeting 
to make the survey to all interested parties [Art. 15, § 7]. 
They shall meet on the land at the time fixed in the notice 
and shall proceed to make a survey of such land [Art. 15, 
§ 9]. The commission administers the oath to surveyor and 
witnesses and may take evidence as to location of old marks, 
monuments, corners, and lines [Art. 15, §$ 12, 13]. They 
shall mark boundaries with proper monuments and shall 
make their return to the court fully setting out their acts 
under their appointment [Art. 15, § 14]. Judgment rendered 
on their return is conclusive unless reversed on appeal. As 
between other persons than parties to the proceeding the 
records are admissible in evidence to prove boundary.87 


§ 689. Dividing flats in Massachusetts.s—One or more 
persons holding land or flats adjacent to or covered by high 


86 Bracketed references in this 87 Davis v. Batty, 1 Har. & J. 
section are to the Maryland Anno- (Md.) 264. 
tated Code, 1924. 88 Bracketed references in this 


Maryland co-ordinate system section are to the Massachusetts 
for determining location of points General Laws, 1932. 
on the surface of the earth, see 
Appendix to ch. 29. 


753 STATE LAWS AND DECISIONS § 689 


waters may apply by petition to the land court for the 
settlement and determination of the lines and boundaries of 
their ownership therein [Ch. 240, § 19]. 

Upon such petition the court may by a warrant appoint 
one or more commissioners who shall, before entering upon 
their duties, be sworn to faithfully and impartially execute 
the warrant, and a certificate of such oath shall be made 
on the warrant by the person administering it. The com- 
missioners will notify all persons interested, by personal 
‘service or by publication as the court orders, to appear at 
a time and place named and be heard relative to a proposed 

’ survey of such flats, and thereafter shall survey the flats 
of the petitioners and all adjacent flats owned by other 
persons whose rights may be affected by a determination 
of the lines of the flats of the petitioners, shall determine 
«the boundary lines thereof and report to the court the 
boundaries established for each owner with a plan of the 
several portions of flats showing the line established for 
each owner, which, after its approval, shall by order of 
the court, be recorded in the register of deeds office for 
the county or district where said flats lie. The proceed- 
ings had on such petition shall be according to sections 
two, four, six, seven and eight of chapter 241, so far 
as applicable thereto [Ch. 240, § 20]. When the re- 
port and plan of said commission has been accepted by 
the court and recorded as aforesaid, it shall forever fix 
and determine the rights of all persons and parties, except 
where definite boundary lines have been established by 
parties legally authorized to establish them [Ch. 240, § 21]. 
- Costs of commissioners shall be allowed by the court; the 
other costs will be taxed in the usual manner [Ch. 240, 
§ 22]. The court may determine boundaries instead of 
appointing a commission, and may exercise the duties given 
commissioners [Ch. 240, § 23]. Subsequent purchasers and 
whoever may become interested in the particular lands, may 
be made parties during pendency of action and be bound 
[Ch. 240, § 24]. Boundaries may be tried concurrently 
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with registration [Ch. 240, § 25]. Proceedings under sec- 
tions 19 to 25, inclusive, shall not affect any right or title of 
the commonwealth to any land or flats, unless it consents 
to become a party thereto [Ch. 240, § 26]. 


§ 690. Omitted and lost corners in Michigan.'°—The 
statutes of Michigan provide that where it appears by any 
field-notes on file in that state that any quarter-corner or 
section corner was omitted by any survey of a tract of land, 
or where lands have been formed by accretion or otherwise 
upon the borders of the Great Lakes outside of the United 
States survey, and belonging to the State of Michigan, the 
commissioner of the state land-office is authorized to estab- 
lish any such missing corners or establish boundary lines 
of such unsurveyed lands. He may appoint a competent 
surveyor to make such survey [§ 5862]. The original field- 
notes of such survey shall be placed on file in the state land- 
office and all corners and boundaries so established shall be 
of the same force and effect as those established by the 
original federal survey [§ 5864]. The statutes of that state 
also provide that the board of supervisors of any county 
may establish and perpetuate any government section or 
quarter-section corner in their county, which they have 
good reason to believe is lost. ,A surveyor shall be employed 
who shall keep full notes, giving in detail the evidences by 
which any corner is identified, also the manner in which 
any lost corner is identified and the manner of relocating 
such lost corner [§ 1183]. The surveyor is required to make: 
permanent monuments at all such corners so re-established 
[§ 1184]. 

The county surveyor shall execute such surveys in his 
county as may be required by order of court or by applica- 
tion of persons [§ 1394]. And if surveyor or his deputies 
is interested, the surveyor of an adjoining county may make 
the survey [$1395]. The county surveyor shall contract 
"89 Bracketed references in this 
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with the commissioner of the state land-office, or with any 
person having possession of the same, for certified copies 
of the field-notes and plats of the original surveys of the 
United States [§ 1398]. 


In all surveys made by county surveyors the following 
rules must be followed: Identified original corners can not 
be changed; extinct interior-section corners must be estab- 
lished at proportional distances as recorded in the original 
field-notes; extinct quarter-section corners, except on frac- 
tional section lines, must be re-established equidistant and 
in a right line between section corners and in fractional sec- 
tions at proportional distances; central quarter-corners of 
sections must be established at the intersection of two right 
lines connecting their opposite quarter-section corners re- 
spectively [$ 1399]. 

Whenever a majority of resident owners of any section 
desires to have corners or lines relocated or perpetuated, 
they must give ten days’ notice to all persons interested and 
the surveyor shall proceed to make the survey, the expense 
of which shall be borne by all persons benefited [§$ 1400]. 
The records of the county surveyors are evidence of the facts 
contained therein [§§ 1393, 1398]. 


§ 691. Resurveys in Mississippi.°°—The statutes of that 
state provide that, when called on by interested parties, the 
county surveyor, ‘‘shall resurvey and remark and bound any 
tract of land in his county where the old marks are defaced 
or are likely to decay and perish, being governed by the 
original surveys, patents or title deeds of such tract” 
[§ 7142]. The surveyor is required to perpetuate by new 
markings the old corners and monuments [§ 7143]. The 
board of supervisors may employ some skilled person to 
establish a true meridian, not to exceed twenty chains in 
length near the court-house. Annual observations shall be 
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made to determine the declination of the magnetic needle 
[§ 7155]. The county surveyor shall annually adjust his 
instrument to the true meridian so established [§ 7156]. 
And all instruments used in the county may be required to 
be adjusted by a skilled person [§ 7157]. It will be noted 
that the statutes require all resurveys to be made in accord- 
ance with the original government corners. This is essential. 

In a case in that state where surveys had been made by 
various surveyors and admitted in evidence, held error to 
base an instruction on the survey of one surveyor, assuming 
that a certain corner of such survey was correct.9! And 
under the code of that state, in the absence of a showing 
of competency of private surveyor, the survey made by the 
county surveyor must control.®2 


§ 692. Locating certain corners in Missouri.°*—It is 
known that certain quarter-corners of the sections along 
the west and north sides of a township were not, originally, 
established by the government surveyors. The State of 
Missouri has enacted statutes providing for the method of 
establishing such corners. Briefly the statute provides that 
the blank quarter-corners on the west side of fractional 
sections 6, 7, 18, 19, 30, and 31 are required to be estab- 
lished the same distance north or south of the quarter- 
section corners to sections 1, 12, 18, 24, 25, and 36 as the 
corresponding fractional section corners north or south 
thereof are north or south of the section corners above 
named [§ 11597]. So, too, the statutes provide briefly that 
the blank quarter-section corners on the north side of frac- 
tional sections 1, 2, 8, 4, 5, and 6 shall be established the 
same distance, after taking into consideration the south 
boundary thereof, as were established by the deputy United 
States surveyor, east or west of the quarter-section corners 
to sections 31, 32, 38, 34, 35, and 36, as the corresponding 


91 Pope v. Ivy, 117 Miss. 501, 78 93 Bracketed references in this 
So. 367. 2 section are to the Revised Statutes 
2 fe yi v. Ivy, 117 Miss. 501, 78 of Missouri, 1929. 
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fractional section corners east thereof are east or west of 
the section corners above named [§ 11598]. The courts of 
that state hold that the monuments set by the United States 
surveyors must control as to the proper location of those 
corners.°* So, too, we find that court saying that the regu- 
lations of the federal land-office must prevail, over a state 
statute, providing a different method of re-establishing lost 
corners.°® As we have heretofore suggested in all such 
cases the statutes must not run counter to the federal stat- 
utes or the rules laid down by the general land-office. 


§ 693. Relocating decayed section corners in Missouri. 
—The State of Missouri has provided a method for relocat- 
ing a lost or destroyed section corner. It is provided sub- 
stantially in that state that: 1. To locate or re-establish 
such section corner it shall be legal to re-establish it at the 
point of intersection of the original marked section lines; 
if said point can not be satisfactorily obtained by this 
method, it shall be legal. 2. To commence at any two 
section corners in transverse directions from the corner 
sought and run random lines in the direction thereof to the 
quarter-section corners; note the falling therefrom; then 
adjusting the compass to the true course of said lines, re- 
spectively, continue the true course of said lines, and estab- 
lish the corner sought at the point of intersection thereof. 
3. When several adjacent corners are decayed, it shall be 
legal to commence at any two of the nearest township, sec- 
tion or quarter-section corners to the corner sought and in 
transverse direction therefrom and run in the direction 
thereof, on the general course of lines in the township in 
which the survey is to be made, until the lines intersect, 
always, however, taking into consideration the falling of 
the east and west lines, which point of intersection will be 
the legal corner [Mo. Rev. Stat. 1929, §11602].9° The 


94 Goltermann v. Schiermeyer, 96 Maysville v. Truex, 235 Mo. 
111 Mo. 404, 416. 619, 189 S. W. 390. 

95 Knight v. Elliott, 57 Mo. 317; 
Vaughn v. Tate, 64 Mo. 491. 
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courts of that state have held that this method of re- 
establishing a lost section corner is not in conflict with the 
laws of the United States or of the regulations of the land 
department of the government.®? It appears to the author, 
notwithstanding the decision of the Missouri court, that the 
manner of re-establishing lost corners of sections as pro- 
vided by the statutes of that state is in conflict with the 
statutes and the rules laid down by the commissioner of the 
general land-office. Certainly a corner so re-established 
would not likely be in the same place as the same corner 
re-established by the rules of the land department. Still it 
is reassuring to find the courts of that state saying that if 
the monument placed by the government surveyors can be 
found at a given corner it is not a lost corner and it controls 
no matter what a more recent survey discloses.%8 


§ 694. Survey by county surveyors in Montana.°°—“The 
county surveyor must make any survey that may be re- 
quired by order of the court, or upon application of any 
person, keep a correct and fair record of all surveys made 
by him, number them in the order made, progressively, and 
preserve a copy of the field-notes and calculations of each 
survey, indorse thereon its proper number, a copy of which, 
and a fair and accurate plat, together with the certificate of 
survey, must be furnished by him to any person upon pay- 
ment of the fees allowed by law” [§ 4839]. When the land 
is divided by a county line the county surveyor of any 
county in which part of the land lies may make the survey 
[§§ 4840, 4841]. “In all surveys the courses must be ex- 
pressed according to the true meridian, and the variation 
of the magnetic meridian from the true meridian must be 
expressed on the plat, with the date of survey” [§ 4842]. 


®7 Frazier v. Bryant, 59 Mo. 98 Jacobs v. Moseley, 91 Mo. 
121; Major v. Watson, 78 Mo. 661; 457, 4S. W. 185. 
Jacobs v. Moseley, 91 Mo. 457, 4 99 Bracketed references in this 
S. W. 185; Clark v. McAtee, 227 section are to the Revised Code 
Mo. 152) 127 Sawa 3%. of Montana, 1935. 
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§ 695. Surveys in Nebraska.\—The statutes of Nebraska 
as to the manner of executing surveys are quite full and 
emphatic that such surveys must be made according to the 
original government surveys. It is the duty of the county 
surveyor to make all surveys within the county. He shall 
distinguish between original, subdivision, and retracement 
work; the unit of measurement shall be that of the original 
survey [§ 26-1601]. County surveyors may summon and 
swear witnesses as to location of original corners and lines; 
such testimony must be reduced to writing and signed by 
the witness and made a matter of record. But such testi- 
mony shall never be used as evidence in any action involving 
corners or boundaries, except for the purpose of impeach- 
ment [§ 26-1603]. And a survey in which the county sur- 
veyor is interested may be made by the county surveyor of 
another county [§ 26-1605]. The surveyor shall perpetuate 
all original corners-and make records thereof and where 
timber is near at hand he shall take bearings and distances 
to trees and mark them and make a record thereof [§ 26- 
1607]. The original government corners are unchangeable; 
they shall be deemed to be the true corner. All resurveys 
of any section or subdivision thereof shall be made pursu- 
ant to the rules laid down by the commissioner of the land- 
office and the acts of congress. The county surveyor is 
required to so re-establish corners and subdivide sections. ~ 
A section shall be subdivided in accordance with the laws 
and rules of the federal government by running straight 
lines from the original-or legally established corner to the 
opposite corresponding corner. Quarter-quarter or one- 
sixteenth corners, not established by the government, shall 
be set on straight lines between two established corners 
and equidistant therefrom, except ‘‘on the last half mile of 
section lines closing’”’ on the north or west sides of a town- 
ship, in which case they shall be established by proportion- 


1 Bracketed references in this 
section are to the Compiled 
Statutes of Nebraska, 1929. 
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ate measurement according to the notes of the government 
surveyor. And in fractional sections where the opposite 
side is a lake, river or reservation and the quarter-corner 
has not been established or can not be established the 
quarter-line shall be run north, south, east, or west “as the 
case may be at a mean course to the adjacent section lines.” 
And a survey made in violation of these rules shall be void 
[§ 26-1608]. Government corners or monuments will con- 
trol courses and distances and government plats and field- 
notes are competent evidence.2 And a government monu- 
ment, if found, will control as to location of section corners 
in subsequent surveys.2 And government corners, where 
actually found, will control the field-notes.¢ In determining 
a line the testimony of the party who located the line from 
government monuments, then in existence, is preferable to 
that of a surveyor who made a survey subsequently located 
on a different line. An agreement as to a boundary line is 
binding on all parties having notice though it may not be 
the true line.® 


§ 696. Surveys by county surveyors in Nevada.’—It is 
the duty of the county surveyor to execute any survey that 
may be required by order of any court, or upon the appli- 
cation of any individual or corporation [§ 2170]. He shall 
_ keep a record of all surveys made by him [§ 2171]. The 
certificate of the county surveyor or his deputies shall be 
legal evidence, but may be rebutted by other evidence. Sur- 
veys made by mutual consent of the parties may also be 
admitted as legal evidence and the testimony of other sur- 
veyors or engineers shall not be excluded [§ 2167]. 


2 Peterson v. Skjelver, 43 Nebr. 5 Baty v. Elrod, 66 Nebr. 735, 


663, 62 N. W. 48. 92 N. W. 1032, 97 N. W. 348. 
3 Runkle v. Welty, 86 Nebr. 680, 6 Lynch v. Egan, 67 Nebr. 541, 
126 N. W. 1389. 93 N. W. 775. See also Egan vy. 


4Knoll v. Randolph, 8 Nebr. Light, 4 Nebr. (Unof.) 127, 98 
(Unof.) 599, 92 N. W. 195. Revd. N. W. 859. 

on another point in 8 Nebr. 7 Bracketed references in this 

(Unof.) 608, 94 N. W. 964. section are to Nevada Compiled 
Laws, 1929. 
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“In all surveys the courses shall be expressed according 
to the true meridian; and the variation of the magnetic 
meridian from the true meridian shall be expressed on the 
plat with the year, month, and day of the survey” [§ 2172]. 


§ 697. Determining boundary lines in New Hampshire.® 
—‘Whenever the boundary line between the land or estates 
of adjoining owners is in dispute, and the location of the 
same as described in the deeds of said owners or of their 
predecessors in title cannot be determined by the monu- 
ments and boundaries named in any of said deeds, the par- 
ties may establish said line by agreement in the follow- 
ing manner, and not otherwise” [Ch. 219, §27]. “The 
line agreed upon shall be surveyed and established by 
courses and distances, and suitable and permanent monu- 
ments shall be placed at each end and at each angle of 
the boundary so agreed upon”’ [Ch. 219, § 28]. “A writing, 
reciting that the parties signing the same are adjoining 
owners, that the division line between their lands is in dis- 
pute, that the line described in their respective deeds or 
in the deeds of any of,their predecessors in title cannot 
be located on the ground by reason of the loss or oblitera- 
tion of the monuments and boundaries therein named and 
described, and containing a full and complete description 
of the line thus agreed upon and established, shall be 
signed, sealed and acknowledged by the parties to the agree- 
ment before any officer having authority to take the 
acknowledgment of deeds, and recorded with the registry 
of deeds for the county where the lands are located [Ch. 
219, § 29]. 


§ 698. Determining boundaries in New Jersey.°—In 
cases of dispute between the owners of adjoining lands re- 
specting the location of any dividing line, either owner 
may make application to judge of court of common pleas 

8 Bracketed references in this 9 Bracketed references in this 


section are to Public Laws of section are to the Revised Statutes 
New Hampshire, 1926. of New Jersey, 1937. 
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for the appointment of three disinterested commissioners, 
one of whom shall be a practical surveyor [§ 2:44-1]. Be- 
fore entering upon their duties they shall take an oath to 
fairly and impartially ascertain the true location of the 
lines [§2:44-2]. The report of the commissioners shall 
be final and conclusive against all parties, unless appealed © 
from [§ 2:44-4]. An appeal may be taken to the circuit 
court [§ 2:44-5]. Boundaries between lands may be fixed 
by agreement of the parties, and agreed boundaries allowed 
and acknowledged shall be as fully conclusive and binding 
as though such boundary had been fixed by deed [§ 2:25-8]. 

Resurvey may be made of overplus land, agreeably to 
ancient reputed lines and boundaries, when the council of 
proprietors refuse or neglect to give preference to any prior 
survey legally made [§ 2:25-6]. No newly-made partial 
survey of land within what was usually deemed to be the 
ancient reputed boundary, shall be recorded or be of any 
avail to the person making it, unless the possessor of such 
lands had been duly notified prior thereto and had neglected 
to survey the overplus lands [§ 2:25-5]. 


§ 699. Surveys in New Jersey.1°—The board of chosen 
freeholders of each county must erect at public spots ad- 
jacent to the court-house, two substantial pillars on the 
same meridian line and not less than one hundred feet apart. 
The board shall cause to be determined the accurate latitude 
and longitude of the first of said pillars, reckoning the 
longitude from the meridian at Washington, and such lati- 
tude and longitude shall be marked on such pillar in degrees, 
minutes, seconds, and parts of a second. Upon the summit 
of the first pillar there shall be placed a brass plate, in- 
dented with a line indicating the true meridian, and also on 
such pillar there shall be placed a hair sight, in such a 
manner that a straight line passing through the center and 
extended to a distinctly visible needle point which is main- 

10 Bracketed references in this 


section are to the Revised Statutes 
of New Jersey, 1937. 
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tained upon the summit of the second pillar, will be in 
the line of the true meridian running north and south. 
Such line shall be verified at any time when ordered by a 
judge of the circuit court [§ 51:3-1]. A penalty of not 
less than fifty nor more than five hundred dollars or im- 
prisonment of not less than one nor more than three years 
or both is provided for injuring such pillars [§ 51:3-3]. 

Any surveyor of lands or civil engineer shall have free 
access to such pillars for the purpose of testing variation 
of the compass [§ 51:3-2]. Hvery surveyor must test and 
note the actual variation of his compass from the true 
meridian at least once in each year, and deposit a copy of 
the notes with the clerk of the county [§51:3-4]. Any 
surveyor neglecting to comply shall be subject to a fine of 
fifty dollars [§ 51:3-5]. 

“The standard chain for the measurement of land shall 
consist. of four rods of. sixty-six. feet’? [$51:1-5]: “The 
state geologist shall preserve in his office a surveyor’s 
hardened steel tape, fifty feet in length, of United States 
standard measurement, graduated in feet and hundredths, 
with proper adjustment for temperature and. with 
a spring balance attachment to pull not less than six 
pounds nor. more than seven pounds. This tape shall. be 
the standard of measurement for surveying land. The 
standard: tape shall be subject to the use in the office of 
the state geologist or under his supervision, of any sur- 
veyor in this state for ae purpose of testing chains or tape 
used by such surveyor” [§ 51:1-6]. 

The laws of New Jersey provide for the adiecha ich tae 
of a system of land boundary descriptions and state that 
the official survey base for New Jersey: be a “system of 
plane co-ordinates to be known as the New Jersey System 
of Plane Co-ordinates.” The position of such system shall 
be marked upon the ground by triangulation or traverse 
stations established in conformity with the standards 
adopted by the United States Coast and Geodetic Survey 
[§ 51:3-7]. 
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§ 700. Surveys by county surveyors in New Mexico.11— 
“Any person- owning or claiming lands where the same 
are divided by a county line, and wishing to have such 
lands surveyed, may apply to the surveyor of any county 
in which any part of such land is situate, and on such 
application being made the surveyor is authorized to make 
such survey, which shall be valid as though such lands 
were situate entirely in one county” [§ 33-4909]. 


When county surveyor is called upon to make any survey 
which is to be used in any court, he may administer oaths 
to witnesses and hear testimony relating to any corner or 
line of the survey and such testimony shall be reduced to 
writing [§ 33-4904]. 

“All calculations to ascertain the contents of a tract of 
land by the county surveyor shall be made by latitudes 
and departures, and on each plat shall be laid down the 
variations of the magnetic needle from the true meridian. | 
In re-establishing missing corners the county surveyor shall 
establish said corners in strict accordance with the manual 
of instructions of the United States to the United States 
deputy surveyors” [§ 33-4906]. The county surveyor can 
not change the established lines or corners of lands owned 
by any person, and no private lands shall be surveyed except 
by the owner of such lands [§ 83-4915]. 


§ 701. Lands and surveys in New York.12—In actions 
concerning real property the court may if it is satisfied 
that a survey of any of the property in the possession of 
either party or of the boundary line between the parties, 
is necessary may make an order granting to the applicant 
leave to enter upon that party’s property to make the sur- 
vey [C. P. A. § 982]. “No surveyor shall give evidence in 


11 Bracketed references in this  solidated Laws (A. M. L., Agricul- 
section are to New Mexico Stat- ture and Markets Law; R. P. L., 
utes, 1929. Real Property Law), and to the 

12 Bracketed references in this Civil Practice Act (C. P. A.). 
section are to McKinney’s Con- 
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any cause pending in any of the courts of this state, or 
before arbitrators, respecting the survey or measurement 
of lands which he may have made, unless, if required, either 
such surveyor shall make oath, or it shall otherwise be 
shown, that the chain or measure used by him was con- 
formable to the standards of the state which were the: 
standards of the state at the time such survey was made’”’ 
[C. P. A. § 356]. The chain for measuring land is twenty- 
two yards long and is divided into one hundred equal parts 
called links [A. M. L. § 177]. 

Where application is made for registration of real prop- 
erty in New York there must be filed a survey, map, or 
plan of the land which was made by a competent surveyor 
and subject to approval of the court, and which clearly 
shows the exact boundaries of the land and its connection 
with adjacent lands and any adjoining or neighboring 
streets or avenues and other facts usually shown by accu- 
rate surveys. If adjacent land is already registered the 
survey must properly connect and harmonize with the sur- 
vey of such previously registered land [R. P. L. § 381]. 

For the purpose of land boundary and survey station 
descriptions New York has adopted a “system of plane 
rectangular co-ordinates which has been established by 
the United States Coast and Geodetic Survey for defining 
and stating the positions or locations of points on the 
surface of the earth within the state of New York” to be 
known and designated as the “New York Co-ordinate Sys- 
tem,”’ which is divided into four zones. The co-ordinates 
used “shall be made to depend upon and conform to the 
plane rectangular co-ordinates of the triangulation and 
traverse stations of the United States Coast and Geodetic 
Survey” and the position of the stations in the New York 
system shall be established in conformity with standards 
of United States Coast and Geodetic Survey for first and 
second order work. Land boundary corners may be estab- 
lished by such system, but no such description shall be 
recorded unless 4 point in the survey is within one-half 
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mile of a triangulation or traverse station [Ch. 545, Laws of 
1938]. 

§ 702. Determining boundaries in North Carolina.1*— 
The owner or occupant of land whose boundary lines are 
in dispute may establish any of such lines by proceedings 
‘in the superior court [§ 361], by filing a petition stating 
facts sufficient to constitute the location of such line as 
claimed by him and making all adjoining owners whose 
interests may be affected, defendants [$ 363]. If defend- 
ants fail to answer, the line shall be established according 
to the petition, but if the location in the petition be denied, 
the clerk shall order the county surveyor or a competent 
surveyor to survey the lines according to the contentions 
of both parties and make a report with a map to the clerk, 
after which the cause shall be heard by the clerk [§ 363]. 
Hither party may appeal from the decision of the clerk 
to the court [$363]. When final judgment is given the 
court shall order the surveyor to run and mark the lines 
determined by the judgment [§ 363]. Where boundary 
lines are drawn in question in any pending suit, the court 
may order a survey of the lands agreeable to the boundaries 
expressed in each party’s title, which shall be made by 
two surveyors appointed by the court, one to be named by 
each of the parties unless the parties agree to only one 
surveyor. The allowances to such surveyors are to be taxed 
as costs [§ 364]. 

“Whenever any person owns several tracts of land which 
are contiguous or adjoining, but held under different deeds 
and different surveys, it may be lawful for any such person 
to have all such bodies of land included in one common sur- 
vey by running around the lines of the outer tracts, and 
thereupon the possession of any part of said land covered 
by such common survey shall be deemed and held in law 
as a possession of the whole and every part thereof * * *” 
[§ 1764]. 


13 Bracketed references in this are to the North Carolina Code 
section, unless otherwise indicated, of 1935. 
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Every surveyor operating with magnetic instruments 
whether in a public or private capacity must once each” 
year “carefully test his needle upon the official meridian 
monument in the county in which he resides or the nearest 
county in which such monuments have been erected, by 
adjusting his instrument over the intersection of the lines 
cut into the top of one of the meridian monuments so estab- 
lished and sighting to the intersection of the lines cut into 
the top. of the other meridian monument, noting the varia- 
tion of the magnetic from the true meridian and the direc- 
tion thereof, and shall test the chain or other. instrument 
of linear measure upon the distance from center to center 
as Indicated by intersecting lines of the two beams, tablets 
or other official monuments set at or near the county court- 
house for this purpose, noting the error of such instrument 
as compared with the standard of the monuments” [§ 8076]. 
Such tests of the chain must be made every two, years 
[§ 8074], and every surveyor using an untested chain is 
subject to a penalty of ten dollars [§ 8075]. Reports of 
such tests shall be returned to the register of deeds [§ 8079]. 

When surveys are to be made in counties other than the 
one in which the instruments were tested the “surveyor 
shali procure in writing from the register of deeds of the 
county in which said monuments have been established, 
nearest to the point where the survey is to be made, a state- 
ment giving the declination of the magnetic needle for the 
year in which it was last determined, and the rate and dis- 
cretion of the variation of said magnetic needle since that 
time, and this data shall be recorded as a part of the record 
of his survey” [§ 8078]. 

On every official record of a survey of land, in counties 
in which monuments have been erected, the surveyor shall 
record the date he tested his instruments and, the amount 
or variation of the magnetic needle indicated at such test 
[§ 8077]. 

North Carolina has adopted, for the purpose of designat- 
ing positions of points in the state, and official survey base 
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which shall be “a system of plane coordinates to be known 
as the ‘North Carolina Coordinate System,’ ” the position of 
such system to be marked on the ground by triangulation 
or traverse stations or monuments established in conformity 
with standards adopted by the United States Coast and 
Geodetic Survey for first and second order work, but no 
coordinates based on the North Carolina system, purporting 
to define a point on a land boundary shall be recorded, unless 
such point in the survey is within a half-mile of a station 
or monument of such system [Ch. 163, Public Laws, 1939]. 


§ 703. Rules for surveys in North Dakota.1*+—The 
county surveyor shall make all surveys which he may be 
called upon to make by the owner of the land, the courts, 
or commissioners, and such surveys shall be presumptively 
correct [§ 3428]. The surveyor shall make full notes of 
the survey and show the variation of the needle [§§ 3480, 
3437d], and shall mark section and quarter-corners by a 
concrete column or block, dig pits and mark witness-trees 
[§ 3436]. Two or more resident owners of real estate who 
shall desire to have their corners and lines established, 
relocated, or perpetrated may require the county surveyor 
to make such survey, the expense to be borne by persons 
benefited, to the amount of work done for each to be de- 
termined by the surveyor [§ 34385]. 

“All surveys made by the county surveyor in this state 
must be made in accordance with the rules and regulations 
laid down by the commissioner of the United States general 
land-office, and in accordance with the following principles, 
when applicable: 

“First. All corners that can be identified by the original 
field-notes or other unquestionable testimony shall be re- 
garded as the original corners and must not be changed 
while they can be so identified. 


14 Bracketed references in this 
section are to the Compiled Laws 
of North Dakota, 1913. 
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“Second. Extinct intersection corners must be re-estab- 
lished at proportional distances as recorded in the original 
field-notes from the nearest known points in the original 
section line, east and west and north and south from such 
extinct section corners. 

“Third. Any extinct quarter-section corner except on 
fractional section lines must be re-established equidistant 
and in a right line between the section corners in all other 
cases at proportional distances between the nearest known 
points in the original lines. 

“Fourth. Central quarter-corners of whole sections and 
of fractional sections adjoining the north and west boundary 
of townships, must be re-established at the intersection of 
two right lines connecting their opposite quarter-section 
corners respectively. It shall be the duty of county sur- 
veyors to perpetuate the original corners they may work 
from by noting new bearing trees when timber is near. 
They shall also perpetuate the principal corners made by 
themselves in like manner” [§ 34383]. 


“The resurvey and subdivision of lands by all surveyors 
shall in all respects be according to the laws of the United 
States and the instructions issued by the officers thereof in 
charge of the public land surveys and in the subdivision 
of fractional sections bounded on any side by a meandered 
lake or river or the boundary of any reservation or irregu- 
lar survey, the subdivision lines running toward and closing 
upon the same shall be run at courses in all points inter- 
mediate and equidistant, as near as may be, between the 
like section lines established by the original survey” 
[§ 3437b]. 

“In retracing lines or making any survey he shall take 
care to observe and follow the boundaries and monuments 
as run and marked by the original survey, and he shall 


note an exact description of such apparent monuments” 
[§ 8437e]. 
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§ 704. Resurveys in Ohio.!°—Where any corner or line 
of a tract of land has become lost or uncertain, or is in 
danger of becoming lost or uncertain, any person interested 
may call upon the county engineer to make a survey and 
cause to be planted at any corner or corners, or at proper 
places on the lines a stone or. post, noting the situation 
and condition of the original corner trees or monuments, 
called for in the original survey if found, and all other 
trees or monuments which may be important. The names 
of chainmen, markers, and other assistants shall be noted 
as well as the names of all other persons present at the 
planting of any stone or post.. The variation of the compass 
from the original calls, at the time of making such survey 
shall also be noted [§ 2807]. Where land is situated in 
more than one county it may be surveyed by the engineer 
of any county in which part of the land lies [§§ 2799, 2807]. 
If a corner of original survey has been destroyed or if 
the new survey is to be offered in evidence, the county 
engineer may examine witnesses on oath on matter touching 
the existence of corners or lines, and such testimony shall 
be reduced to writing [$$ 2795, 2808]. If the county en- 
gineer is interested in a survey the title of which is dis- 
puted before the court, the court may direct the resurvey 
to be made by a capable disinterested person [§ 2798]. 
No resurvey made by any person except the county en- 
gineer or his deputy “shall be considered as legal testimony 
in any court, unless such surveys are made by mutual con- 
sent, reduced to writing and signed by the parties, or are 
made by order of court” [§ 2797]. But expert testimony 
by civil engineers to assist the court in deciding a con- 
troversy as to the location of a disputed line is not rendered 
incompetent.1¢ “No surveyor shall give evidence in a 
cause pending in any of the courts of this state, or before 
arbitrators, respecting the survey or admeasurement of any 


15 Bracketed references in this 16 Zipf v. Dalgarn, 114 Ohio St. 
section are to Page’s Ohio Gen- 291, 151 N. E. 174. 
eral Code. 
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lands, unless such surveyor makes oath, if required, that 
the chain or measure used by him was conformable to the 
standard of this state” [§ 2619]. ‘The chain for measur- 
ing land shall be twenty-two yards long, and divided into 
one hundred equal parts, called links” [$6406]. When 
survey or calculation is to be used as evidence, all calcula- 
tions to ascertain the contents of a tract of land, by the 
county surveyor or other person, shall be made by latitude 
and departure. The variation of the magnetic needle from 
the original course of such survey shall also be noted 
[§ 2794]. 

There are provisions for the surveying and replatting of 
lands where the original plat is lost or destroyed [§§ 3610- 
3614]. 


§ 705. Resurveys in Oklahoma.!7—“When two or more 
persons or occupants of adjacent or adjoining tracts of 
land shall desire to permanently establish the corners and 
boundaries thereof, they shall notify the county surveyor 
to make a survey thereof and establish such corners and 
boundaries, and shall furnish him the names and addresses 
of all persons residing in the county and elsewhere, so far 
as known, who may be affected by such survey’ [§ 7796]. 
The county surveyor is required to make surveys when 
called upon by the owner of the land and such surveys shall 
be presumptively correct [$7786]. ‘The resurvey and 
subdivision of lands by county surveyors shall be according 
to the laws of the United States” and instructions issued. 
In the subdivision of fractional sections bounded on any 
side by a meandered lake or river, or the boundary of any 
reservation of irregular survey, the subdivision lines run- 
ning toward and closing upon the same shall be run at 
courses in all points intermediate and equidistant, as near 
as may be, between the like sections lines established by 
the original survey [§ 7788]. ‘In retracing lines or making 
17 Bracketed references in this 


section are to the Oklahoma Stat- 
utes, 1931 
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any survey, he shall take care to observe and follow the 
boundaries and monuments as run and marked by the orig- 
inal survey, but shall not give weight to partial and doubtful 
evidence of appearances of monuments, the recognition of 
which shall require the presumption of marked errors in 
the original survey, and he shall note an exact description 
of such apparent monuments” [§ 7791]. All necessary 
chainmen and other assistants must be paid by person 
having survey made [§ 7792]. The surveyor may adminis- 
ter oaths to witnesses [§ 7794], and may take testimony 
which shall be reduced to writing [$7797]. Any party 
aggrieved by such survey may appeal to the court [§ 7798]. 
Where corners and boundaries are established by survey in 
pursuance of agreement or as provided by statute and no 
appeal is taken from the surveyor’s report they will be 
considered as permanently established, and piel not there- 
after be changed [§ 7800]. 


§ 706. Establishment of boundary lines in Oregon.18— 
Whenever the owner or owners of one or more tracts of land 
shall desire to permanently establish the corners and 
boundaries thereof, he or they shall notify the county sur- 
veyor to make a survey thereof and establish such corners 
and boundaries, and shall furnish him the names and ad- 
dresses of all persons residing in the county or elsewhere, 
so far as known, who may be affected by such survey. The 
county surveyor shall cause a notice in writing to be served 
on each person who may be affected by the survey, or their 
agent or agents residing in said county, stating the time 
when they will begin the survey, and the lines or corners 
to be established, which notice shall be delivered to the 
person or left at his usual place of residence at least six 
days prior to the day set for survey; provided that in all 
cases where the landowner interested shall consent in writ- 


18 Bracketed references in this 
section are to the Oregon Code, 
Annotated, 1980. 
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ing, the county surveyor may at such time as may be agreed 
upon, proceed to establish said corners and boundaries, 


without serving notice as aforesaid [§ 27-1821].19 


“The county surveyor shall execute all orders to him 
directed by any court of record or county court for sur- 
veying roads” or resurveying any tract of land, the title 
to which is in dispute, and all orders for “partition of real 
estate” [§ 27-1801]. County surveyor within ten days shall 
survey any tract of land lying in his county, at the expense 
of person demanding the same provided the fees therefor 
be tendered to such surveyor [§ 27-1802]. Deputies may 
be appointed and shall take oath [§ 27-1803]. 

“No surveys or resurveys hereafter made by any persons, 
except the county surveyor or his deputy, unless attested 
by two competent surveyors, shall be considered legal evi- 


19 The boundary line between 
adjoining lands was run by the 
surveyor general of the state, and 
afterwards, by request of the 
respective owners, was again run 
by another surveyor, who found 
it to have been properly located 
and thereafter the parties 
acquiesced in such line for more 
than ten years, when one of them 
caused a survey to be made under 
the statute. Held, that the other 
party was not bound by the find- 
ing of the surveyor, though he 
took no appeal therefrom since 
the authority of the county sur- 
veyor to “establish the boundary”’ 
implies that the corners are not 
established and it appeared from 
the facts that the boundary in 
question was not uncertain or re- 
established. Egan v. Finney, 42 
Ore. 599, 72 Pac. 138. 

Plaintiff having had a survey 
made of the boundary between his 
land and defendant’s, defendant 
refused to recognize such survey, 
claiming the boundary was not 
uncertain, and thereafter they 
agreed that the line should be 
established by two surveyors 


selected by them, but the sur- 
veyors disagreed upon the line. 
Held that such disagreement 
showed that the line was uncer- 
tain, so that the survey by the 
county surveyor was binding upon 
the parties if the statute was 
valid. Clark v. Boosey, 52 Ore. 
448, 97 Pac. 754. 

Where adjoining landowners 
had their boundary line surveyed, 
and agreed that the line estab- 
lished should be the boundary line, 
and acted on such agreement for 
many years, and defendant took 
the land subject to such agree- 
ment, a proceeding by defendant 
against the county surveyor, to 
establish the boundary, is a nullity 
as to the adjoining owner. Mc- 
Cully v. Heaverne, 82 Ore. 650, 
160 Pac. 1166, 162 Pac. 863. 

Where a boundary line has been 
accepted as marked and has been 
occupied by the respective owners 
for more than thirty years, such 
line can not be considered as 
doubtful, uncertain or disputed. 
Ogilvie v. Stackland, 92 Ore. 352, 
179 Pac. 669. 
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dence in any court within the state, except such surveys 
as are made by the authority of the United States, the 
State of Oregon, or by the mutual consent of the parties. 
This section shall not be construed to prevent a surveyor 
other than the county surveyor from testifying to a sur- 
vey made by him of property in controversy, which survey 
was not attested or not made by mutual consent of the 
parties” [§ 27-1807].2° “When it shall appear that the 
county surveyor is interested in any tract of land,” the 
title of which is in dispute, the court shall direct the survey 
or resurvey to be made by some ‘“‘capable person, who is 
in no wise interested,’ who shall be authorized to admin- 
ister an oath and shall return such survey “on oath or 
affirmation” [§ 27-1808]. 


Duties and records of county surveyor are: 


First. Keep a fair and correct record of surveys made 
by him in a record book. 


Second. Number the surveys made by him. 


Third. Record shall consist of written article of the sur- 
vey in full. 


Fourth. Establish every survey by a stake of durable 
wood or by a stone firmly planted, containing ‘Not less 
than 1000 cubic inches.” Take bearings to two or more 
live trees, upon which the letters ‘“BT” shall be made, and 
“CS” county surveyor. Details as to markings of trees, 
stones, and depth of burying stones and posts are fully 
set forth in the statute. 

Fifth. Make all surveys of legal subdivisions in con-. 


formity with the laws and regulations of the general land- 
office of the United States. 


20 This section and Sec. 27-1809, parties. Sommer v. Compton, 52 


do not prevent a surveyor, other 
than the county surveyor from 
testifying to a survey made by 
him of property in controversy, 
which was not attested and not 
made by the mutual consent of the 


Ore. 173, 96 Pac. 124, 1065. 

A private surveyor may testify 
to a line as re-located by him. 
Cody v. Black, 97 Ore. 343, 191 
Pac. 819, 192 Pac. 282. 
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Sixth. Establish all corners of government surveys, 
where the witness-trees have been cut or fallen down, and 
where there remains the stump or body of the bearing trees 
“on which the bearing marks or blazes can still be seen.” 


Full records must be made of the work done. 


Seventh. The county surveyor is required at the close 
of his term of office, to make out a complete record of all 
of his surveys, together with plats of all surveys made. 
Such records shall be deposited in the office of the county 
surveyor. Compensation of the county surveyor is fully 
set forth in the statutes [§ 27-1809].21 


The surveyor of any county is authorized to make a sur- 
vey of any land divided by a county line. On such applica- 
tions being made “the surveyor is authorized and required 
to make such survey, which shall be as valid as though such 
lands were situated entirely in one county” [§ 27-1810]. 
In all cases of dispute the court shall make an order of sur- 
vey and may direct such order to ‘“‘the surveyor of any county 
in which any part of such land is situated” [§ 27-1811]. 
Chainman must take oath or affirmation before beginning 
such survey [§ 27-1812]. The county court is authorized 
to secure by order from the surveyor-general a copy of the 
record of any survey made by the United States of land 
in Oregon [§ 27-1813]. Copies of federal field-notes pro- 
cured shall be legal evidence and may be used in any court 
of the state [§ 27-1809]. 

There is a penalty of not more than fifty dollars and not 
less than twenty-five dollars together with costs of suit 
and costs of re-establishing corners, for wilfully or negli- 
gently destroying any government corner [§ 27-1830]. 


21 The survey recorded under 
this section (27-1809) is the sur- 
vey referred to in section 27-1807, 


the competency of surveyors as 
witnesses “as to matters within 
their whether 


as, the only survey to be’ con- 
sidered legal evidence unless at- 
tested by two competent sur- 
veyors, but has no reference to 


own knowledge 
obtained by a survey or other- 
wise,” Sommer v. Compton, 52 
Ore. 178, 96 Pac. 124, 1065. 
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§ 707. Rules for resurveying in Oregon.?2—“All calcu- 
lations to ascertain the contents of an irregular tract of 
land by the county surveyor * * * shall be made by 
latitude and departure, and on each plat the county sur- 
veyor or his deputies shall lay down the variations of the 
magnetic needle from the true meridian’ [§ 27-1819 }ae In 
the resurvey of land the county surveyor shall observe 
the following rules: 

(1) Section and quarter sections, corners and all other 
corners established by the government survey, must stand 
as the true corners. (2) They must be re-established at the 
identical spot where the original corner was located by the 
government survey, when this can be determined. (3) When 
this cannot be done, then said corners must be re-established 
according to the government field-notes, adopting propor- 
tional measurements where the present measurements differ 
from those given in the field-notes” [§ 27-1820].?° 


§ 708. Regulations for surveyors in Pennsylvania.24— 
The county commissioners must cause to be marked and 
established on some county land, ‘‘a true meridian line, 
and a fixed standard measure of a two or four-pole chain, 
agreeing with and made after the measure of the standard 
yard now in the office of the secretary of the commonwealth 
* * *” TTit. 76, § 141]. Every surveyor each year in 
the month of April must adjust and verify his compass 
by one of such meridian lines, and test his chain by the 
standard two or four-pole chain [Tit. 76, $142]. After 
having adjusted his chain and compass he shall enter in 
a book in the county commissioner’s office, the variation 
of his compass from the true meridian, whether east or 
west, and the day on which it was made [Tit. 76, § 144]. 


22 Bracketed references in this 
section are to the Oregon Code 
Annotated, 1930. 

23 The stream or other body of 
water and not the meander line 
as actually run on the ground, 
is the boundary of the riparian 


owner. Armstrong v. Pincus, 81 
Ore. 156, 158 Pac. 662. 

24 Bracketed references in this 
section, unless otherwise  in- 
dicated, are to title and section 
in Purdon’s Pennsylvania Stat- 
utes, 1936. 
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Any surveyor making a survey with an unadjusted compass 
or chain may be fined ten dollars [Tit. 76, § 143]. 


In all returns of surveyors, or writings concerning sur- 
veys of lands, where lines as run by compass, the surveyor 
shall note the bearings or course of such surveys and lines, 
so as to show the true, and not the magnetic, bearing [Tit. 
76, § 142]. 

Pennsylvania has adopted a system for designating points 
which is a “system of plane rectangular coordinates which 
has been established and adopted by the United States 
Coast and Geodetic Survey for defining and stating the 
positions or locations of points on the surface of the earth 
*  * * known and designated as the ‘Pennsylvania Co- 
ordinate System.” It is provided that this system shall 
be divided into two zones. The coordinates shall be made to 
depend upon and conform to the plane rectangular coordi- 
nates of triangulation and traverse stations of the United 
. States Coast and Geodetic Survey within the state. No co- 
ordinates based on the Pennsylvania system and purporting 
to define the position of a point on a land boundary shall be 
recorded unless such point is within one-half mile of a 
triangulation or traverse station [1937 pamphlet laws, p. 
1208]. 


§ 709. Division of tide-water land in Rhode Island.?>— 
“Any person having any interest in land bordering on 
public tide-water, whenever a harbor-line shall have been 
confined and established in front of or adjacent to said 
land, may apply by petition to the supreme court for the 
settlement and determination of the lines and boundaries 
of his interest and of the interests of all others in the land 
covered by public tide-water within such harbor line” 
[Ch. 593, $1]. Three commissioners may be appointed 
to survey the land within and adjacent to the harbor-line 


25 Bracketed references in this of the General Laws of Rhode 
section are to chapter and section Island, 1938. 
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who shall report to the court the boundaries established 
with a plat of the land within and adjacent to such harbor- 
line, showing the line established for each person having 
an interest [Ch. 593, §2]. All persons interested shall be 
notified of such survey and the report and plan of the 
commissioners when approved by the court and recorded 
shall “forever fix and determine the rights of all persons 
and parties, except when definite boundary lines have been 
established by parties legally authorized so to do” [Ch. 593, 
§ 3]. Proceedings shall be according to the rules of prac- 
tice in equity [Ch. 598, § 4]. Any person who acquires 
such property during the pendency of such proceedings 
may be made a party to such proceedings [Ch. 5938, § 6], 
but no such proceedings shall affect any rights of the state 
unless it consents to become a party [Ch. 5938, § 7]. 


§ 710. Disputed boundaries in South Carolina.2°—Where 
boundaries of lands or plantations are in dispute in any 
cause pending in the circuit courts the judge shall appoint 
surveyors, at the nomination of the parties to survey prop- 
erty at the charge of the parties and return the survey 
to the court [§ 8867]. If the parties refuse to nominate 
a surveyor the court may nominate two or more surveyors 
and the return of such surveyors shall be allowed as evi- 
dence [§ 8868]. Ordinarily the matter of settling disputed 
boundaries is ancillary to actions at law of trespass to try 
title or ejectment and “equity will not entertain an action 
simply to settle and fix a boundary line between adjoining 
owners, unless the plaintiff’s complaint discloses some fea- 
ture of equitable cognizance as, for instance, fraud or 
misconduct on the part of an adjoining landowner, by 
reason of which a confusion or obliteration of the boundary 
line has resulted; mutual mistake of the adjoining owners; 
the neglect of a duty founded upon the relationship of the 


Z6, Bracketed references in this 
section are to the Code of Laws of 
South Carolina of 1932. 
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parties; the practical certainty of a multiplicity of suits 
growing out of the confusion or uncertainty; and the in- 
adequacy of a remedy at law (perhaps others).’’27 


§ 711. Determining disputed boundaries in South Da- 
kota.28—Any person owning or having an interest in land 
may have the boundary lines established by bringing an 
action against the owners or persons interested in the 
adjoining lands and the court may order a survey to be 
made by a competent surveyor [§ 2845-A]. The court may 
order other persons to be made defendants [§ 2845-B]. The 
court shall make its judgment locating the boundary with 
reference to well-known permanent landmarks or such land- 
marks as were placed by the surveyor. After the entry 
of judgment the court may order a competent surveyor to 
establish and mark the boundaries by means of stone or 
concrete blocks planted at the corners or boundaries, or 
otherwise placed so that future surveys of the land may 
be made therefrom. Such landmarks shall be marked “Ju- 
dicial Landmark” or “J. L.’”’ with the date and name or 
initials of the surveyor [§ 2845-C]. 

The county surveyor must make all surveys which he is 
called upon to make by the owner of the land or by order 
of the court or the county commissioners [§ 5988]. ‘“When- 
ever the survey made is of lines or monuments in dispute, 
or by order of any court, the chainmen must be disinterested 
persons, approved and sworn by the surveyor to measure 
justly and impartially to the best of their skill and ability” 
[§ 5991]. The field-notes must give the piece of land sur- 
veyed, the names of the owners, those requesting the sur- 
vey, those present, the chainmen and the date [§ 5992]. 

“The resurvey and subdivision of lands by all surveyors 
shall be in all respects according to the laws of the United 
States and the instructions issued by the officers thereof 


27 Uxbridge Co. v. Poppenheim, 28 Bracketed references in the 
185 S. Car. 26, 183 S. E. 461. section are to the Compiled Laws, 
See also McRae v. Hamer, 148 S. 1929. 

Car. 403, 146 S. E. 248. 


§ 712 SURVEYING AND BOUNDARIES 780 


in charge of the public land surveys; and in the subdivision 
of fractional sections, bounded on any side by a meandered 
lake or river, or the boundary of any reservation or irregu- 
lar survey, the subdivision lines running toward and closing 
upon the same shall be run at courses in all points inter- 
mediate and equidistant, as near as may be, between like 
section lines established by the original survey” [§ 5990]. 
In retracing lines the surveyor must observe and follow 
the boundaries and monuments as run and marked by the 
original survey, “but shall not give undue weight to partial 
and doubtful evidence or appearances of monuments, the 
recognition of which shall require the presumption of 
marked errors in the original survey,” and an exact descrip- 
tion of such apparent monuments shall be noted [§ 5993]. 
“The courses shall be taken according to the true meridian, 
and the variation of the magnetic needle therefrom shall 
be noted, and also. when any material change therein shall 
occur” [§ 5992]. 


§ 712. County surveyor to make surveys in Tennessee.?° 
—‘It is the duty of the county surveyor faithfully to exe- 
cute and return all orders of survey directed to him from 
any court of record in the state, and make surveys of land 
or lots in the county, at the request of any person interested 
therein, on the payment or tender of his fees” [§ 789]. 

“The county court of each county in the state may, in its 
discretion, have established, at or near the county seat, a 
meridian line of 114.6 poles in length, the termini of which 
shall be designed by planted stones, with the exact point 
on each stone marked with ‘A. X.,’ or otherwise durably 
engraved” [§ 794]. “It shall be the duty of the county 
surveyor and his deputies to test their instruments by the 
meridian line in the counties in which such lines may be 
established, and to note the variation of the compass, that 
is, difference between the magnetic meridian and the true 


section are to Williams’ Tennessee 
Code. 
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or astronomical meridian, at least once every six months” 
[§ 795]. The report of such variation shall be made to 
the county court and recorded in the minutes of the county 
court [§ 796]. 


§ 713. Determining boundaries in Texas.3°—‘“All sur- 
veys of public lands shall be made by authority of law, and 
by a surveyor duly appointed, elected or licensed, and quali- 
fied” [Art. 5299]. When persons can not agree to a divi- 
sion line of land which has never been surveyed according 
to law they may apply to the nearest justice of the peace 
who shall, with six disinterested jurors, determine the dis- 
pute. An appeal may be taken [Art. 5304]. The field-notes 
of every survey of public lands shall state the county, the 
authority under which it is made, the description of the 
land “with the necessary calls and connections for identi- 
fication (observing the Spanish measurement by varas),” a 
diagram, the variations of the lines, names of the chain 
carriers, date and signature of the surveyor, certificate by 
surveyor as to its accuracy, and if made by deputy, certifi- 
cate stating that county surveyor has examined field-notes 
[Art. 5300]. Before running division lines between two 
settlers, written notice must be given [Art. 5303]. “Hach 
surveyor shall, in some convenient place at the county seat, 
establish a true meridian by a substantial monument, to 
be erected at the expense of the county, and shall adjust 
to the said meridian all compasses or other such instru- 
ments before being used; and shall keep in his office a 
standard chain of the true measurement of ten varas, to 
which all of his chains shall be adjusted before being used.” 
Where errors occur as the result of the surveyor’s failure 
to comply the surveyor will be responsible for the cost of 
rectifying the error [Art. 5295]. If the county surveyor 
fails, within one month after party legally entitled to 


30 Bracketed references in this 
section are to Vernon’s Texas 
Statutes, 1936. 
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survey tendered the surveying fees, to make a survey, he 
will be liable on his official bond to the party injured [Art. 
5289]. 


§ 714. Official surveys in Utah.?'—The county surveyor 
may be ordered to make surveys by the county commis- 
sioner or by a court [§ 19-20-1], and where lands are di- 
vided by county line court may direct survey to be made 
by county surveyor of any county in which part of land 
lies [§ 19-20-7]. A person owning or claiming lands which 
are divided by county lines may have them surveyed by 
applying in writing to the county surveyor of any county 
in which part of the land is situate [§ 19-20-6]. 

“Tt shall be the duty of each county surveyor on order 
of the county commissioners to at once re-establish miss- 
ing or obliterated government lines and corners in his 
county and perpetuate the same by suitable stone monu- 
ments” [§ 19-20-9]. ‘All corners of official surveys made 
by such surveyor must be distinctly marked on the ground 
by a good and sufficient stone or stake, and a record made 
of the same. All such surveys must be tied by course and 
distance to the nearest government land corner and recorded 
by him in his office” [§ 19-20-8]. 


§ 715. Surveys in Vermont.?2—In each town or city a 
true meridian line may be established not less than one 
hundred feet in length [§ 3721]. Stone or iron posts shall 
be placed at the extremities of such meridian line, the north 
post to be marked with the letter ‘““M” and the south post 
with the initial letter or letters of the town or city [§ 8722]. 

Where title to land is in dispute, surveyors may enter 
upon the lands for the purpose of running the doubtful 
or disputed lines and for the purpose of locating and search- 
ing for monuments [§ 2586]. . 


31 Bracketed references in this 32 Bracketed references in this 


section are to the Revised Stat- section are to the Public L f 
utes of Utah, 1933. Vermont, 19383. er 


783 STATE LAWS AND DECISIONS § 716 


§ 716. Determining boundaries in Virginia.33—Any per- 
son interested in real estate may have the boundaries de- 
termined by petitioning the court. The petition shall 
describe with reasonable certainty the real estate and the 
boundaries sought to be established. The judge may direct 
such surveys. to be made as he deems necessary, and the 
judgment of the court, until reversed, shall forever settle 
the boundary line in question, and be binding on the parties, 
their heirs, devisees, and assigns [§ 5490]. 

“Every surveyor shall promptly and faithfully execute 
any order of survey made by any court, of lands lying in 
his county, and make due return of a true plat and certifi- 
cate thereof; and if he fail to do so, he shall forfeit fifty 
dollars to the party injured by such failure’ [§ 2842]. 

A true meridian line shall be established in each county 
[§ 2847], which shall be located at a central and accessible 
place where the compass needle is not affected by iron ore 
or other minerals, and which shall not be less than three 
hundred yards in length, marked at each extremity by a 
substantial stone monument [§ 2848]. Every surveyor shall 
on or before the first day of July of each year set his com- 
pass by such line and ascertain the variation of his com- 
pass needle from such line and record the same in a book 
in the clerk’s office [§ 2849]. Any surveyor failing to com- 
ply is subject to a fine of ten dollars [§ 2849]. “When 
any surveyor is required to survey lands which have been 
surveyed before, he shall make such survey by the magnetic 
meridian, but shall also return and certify in his plat the 
degree of the variation of the magnetic needle from the 
true meridian, at the time of the resurvey; and also (if the 
same can be done) the degree of such variation at the time 
of the original survey; and every survey, whether original 
or not, shall be made by horizontal measurement. If he 


33 Bracketed references in this 
section refer to the Virginia Code 
of 1936. 
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fail herein, in any respect, he shall forfeit fifteen dollars 
to the person for whom such survey is made” [§ 2841]. 


§ 717. Determination of boundaries in Washington.**— 
Whenever a majority of the resident owners of any section 
or parts of a section of land so desire they may, after giving 
notice to all other persons holding land in the section, 
have the county engineer establish, relocate or perpetuate — 
their corners and lines, the expense to be borne by all 
persons benefited in proportion to the amount of work done 
for each, to be determined by such engineer [§ 1775]. 

If boundaries of lands between two or more adjoining 
proprietors are lost or have become obscure or uncertain 
and the adjoining proprietors can not agree to establish 
them, one or more of such proprietors may bring a civil 
action in equity and the court may order such lost or un- 
certain boundaries to be erected and established and prop- 
erly marked [§ 7412]. The court may in its discretion 
appoint commissioners, not exceeding three competent and 
disinterested persons, one or more of whom shall be prac- 
tical surveyors. They shall be sworn to perform their 
duties faithfully and shall survey, erect, establish, and 
properly mark the boundaries and return to the court a 
plat of the survey and the field-notes together with their 
report [§ 7413]. The original location of a government 
corner marks the boundary line if it has been preserved; 
but if it is lost, it is properly established according to 
government rules for the relocation of lost corners.*5 

The original positions of government monuments falling 
within the right-of-way of any state or county highway 
shall be fixed by permanent monuments [§§ 7414-1, 7414-2]. 


§ 718. Surveying in West Virginia.2°—The statutes of 
West Virginia are similar to those of Virginia 37 in requir- 


34 Bracketed references in this 36 Bracketed references in this 
section are to Pierce’s Code, 1933. section are to the West Virginia 
35 King v. Carmichael, 45 Wash. Code of 1987. 
127, 8% Pac. 1120. 37 See ante, § 716, provisions 
marked [§ 2842] and [§ 2841]. 
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ing a surveyor to forfeit fifty dollars where he fails to exe- 
cute a survey ordered by the court [§ 38703], and in the 
method required to be used in making a survey of lands 
“unless otherwise provided by deed or contract” of the 
‘parties [§ 3702]. 

The statutes also provide the feés to be charged by 
surveyors when not done by special contract [§ 5823]. 


§ 719. Surveys by county surveyors in Wisconsin.?8— 
The county surveyor shall: Execute by himself or his 
deputy, any survey required of him by order of any court 
or upon application of any individual or corporation; make 
a record in books kept therefor, of all corners set and the 
manner of fixing the same and of all corrected bearings 
and the distances of all courses run, of each survey made 
by him or his deputies, and so, arrange or index the same 
as to be easy of reference and file and preserve in his 
office the original field-notes and calculation thereof, and 
within ten days after completing any survey, make a true 
and correct copy of the foregoing record, in record books 
to be furnished by the county and kept on file in the office 
of the county clerk; furnish a copy of any record, plat 
or paper in his office to any person on demand and pay- 
ment of his legal fees therefor; administer to every 
chainman and marker assisting in any survey, before com- 
mencing their duties as such, an oath or affirmation faith- 
fully and impartially to discharge the duties of chainman 
and marker, as the case may be, and the said surveyor 
and his deputies are empowered to administer the same; 
perform such other duties as may be required by law 
[§ 59.60]. 

“In all surveys the bearings shall be expressed as nearly 
as may be according to the true meridian, and the declina- 
tion of the magnetic meridian from the true meridian shall 
be given, with the year, month and day of the survey, 
"88 Bracketed references in this 
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except in the survey of an east and west and north and 
south line, when the declination of the needle from the line 
surveyed with the date thereof shall be sufficient”’ [§ 59.61]. 

‘“‘Whenever a surveyor is required to subdivide a section 
or smaller subdivision of land established by the United 
States Survey he shall proceed according to the statutes 
of the United States and the rules and regulations made 
by the Secretary of Interior in conformity thereto. In 
subdividing a quarter section bordering on the north line 
of a township he shall establish the eighth corner equi- 
distant from the quarter-section corners and the sixteenth 
section corner eighty rods from the quarter-section corner 
unless the quarter line vary in actual length from the length 
stated in the original survey, in which case such sixteenth 
corner shall be established at a greater or less distance 
in exact ratio to the excess or deficiency in the actual 
length of such quarter line. In subdividing a quarter- 
section bordering on the west line of a township the eighth 
corner shall be established as above provided for estab- 
lishing a sixteenth corner, and the sixteenth corner shall — 
be established equidistant from the quarter-section corners” 
[§ 59.62]. 

Whenever a majority of all the resident landowners in 
any section of land within the state desire to establish, 
relocate or perpetuate any sectional or other corner thereof, 
or in the same section a division line thereof, they may 
make a formal application in writing to the town clerk of 
the town in which the land is situated. Such clerk shall 
file such application in his office and shall within a reason- 
able time give at least ten days’ notice in writing to the 
owner or owners of all adjoining lands, if such owner or 
owners reside in the county where such land is situated 
and if not, by publication once each week for three weeks 
successively in a newspaper published nearest to such land, 
stating the day and hour when the town board will meet to 
consider and pass upon such application, and said town 
board shall, at such meeting, hear all interested parties and 
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shall approve or reject such application; if such application 
is approved the town clerk shall notify the county sur- 
veyor who shall within a reasonable time proceed to make 
the required survey and location. “If a corner is to be per- 
petuated, he shall deposit in the proper place a stone or 
other equally durable material * * * and shall also 
enter in his field notes one or more bearing trees. * * *.” 
Provision is made for definitely recording the monument 
erected as to place, size, material, and bearings of monu-: 
ments to trees. All expenses of surveys, and notice shall 
be determined and the expenses shall be apportioned to 
all of the lands surveyed and shall be included in the next 
tax roll and collected as other taxes are collected [§ 59.63]. 

Provision is made for perpetuation of landmarks and 
whenever it becomes necessary to “destroy, remove or 
cover up” any landmark or monument, it may be done by 
the county surveyor and engineer who is required to per- 
form this duty in such manner as the place where the land- 
mark or monument so destroyed, removed or covered up 
can be found from other marks set up by*him at a distance 
from the monument; records shall be kept in the office of 
city engineer or town clerk or county surveyor [§ 59.635]. 

Provision is made for the fees of the surveyor, per day 
travel; for plat and certificate of survey; for recording and 
for fees of each chainman [§ 59.65]. 


§ 720. Platting lands in Wisconsin.?°—The state of Wis- 
consin has taken an advanced stand in requiring the 
approval of plats before recording by various authorities 
and in certain cases by the board of health. The object 
is, of course: First. The health of the community; Second. 
The beautification of the surroundings. We are therefore 
giving to the subject considerable space. The statutes 
provide that in platting lands: (1) The plat shall not be 
valid until it is approved by the governing authorities in 
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which the land is located; (a) for lands lying in any town, 
approval must be by the “Town Board”; (b) for lands 
lying outside the limits of any city or village in any county 
having a “county platting, regional or zoning plan,” the 
governing body is empowered to supervise or administer 
such county plan; (c) for lands lying in any county not 
having a county plan and situated within one and one- 
half miles of the limits of any city for the fourth class 
or any village, “the common council of such city or village 
board of such village’ must approve; (d) for lands lying 
in any county, not having a county plan and situated 
“within three miles of the limits of any city of the second 
or third class,” the “common council of such city’ must 
approve; (e) “for lands lying within three miles of the 
limits of any city of the first class, the common council 
of such city must approve;’’ (f) “for lands lying in any 
city or village’ the common council or village board ‘‘shall 
approve such plan;” (g) for lands lying in any subdivision 
“adjoining any lake” or stream, or ‘when access is pro- 
vided to any such lake or stream,” the “State Board of 
Health” must approve; (h) for lands lying in any town 
the state director of regional planning, except that, pre- 
vious to the effective date of this enactment, where an 
unrecorded plat in a town upon which lots have been laid 
out and monumented streets have been surveyed, improved 
and traveled, and within the borders of which parcels have 
been sold in conformity to the unrecorded plat and upon 
some of which parcels have been erected, buildings for 
residents, such plat shall be submitted, and approved by 
the town board, each unrecorded plat bearing a properly 
authenticated affidavit to the effect that the conditions set 
forth in this statement have been met; (i) for lands lying 
in any county having a “county planning board” or de- 
partment employing permanently, at least one registered 
civil engineer, the provisions of paragraphs (e), (g) and 
(h) of this subsection shall not apply, and in lieu thereof, 
when plats are submitted to the county board and before 


789 STATE LAWS AND DECISIONS § 721 


approval by said board, a copy of said plat furnished at 
the owner’s expense shall be sent immediately by regis- 
tered mail to the city clerk of any city of the first class 
whenever the lands covered by said plat “lie within three 
_ miles of the limits of said city” of the first class, to the state 
board of health and to the state directors of regional plan- 
ning. If either of these objects to the plat as submitted, 
“such objector shall within ten days” of the receipt of such 
plat file written objections if any with the court’s highway 
committee of the county in which such plat lies. Said 
county highway committee, after hearing may require 
such changes as may be necessary, and said plat having 
been changed accordingly, shall be eligible for recording. 
(2) The owner of plat shall have such plat recorded within 
30 days [Wis. Stat. 1937, § 236.06]. 


§ 721. Surveys by county surveyors in Wyoming.4°— 
It is the duty of the county surveyor to make all surveys 
for the county [§ 30-1002], and to execute any survey which 
may be required by order of any court, or upon application 
of any individual or corporation [§ 30-1003]. Where cor- 
ners are in dispute, the county surveyor or any registered 
land surveyor, may, after giving notice, establish the monu- 
ments. ‘He shall proceed in accordance with the surveying 
rules contained in the circular ‘Restoration of lost or 
obliterated corners’ and the ‘manual of instruction for the 
survey of public lands,’ issued by the general land office 
of the United States government. He shall firmly plant a 
suitable monument at the corner point or points so de- 
termined and shall mark the same for the proper sections 
or tracts to which they refer, and in addition shall add a 
personal mark so that the origin of the monument can be 
traced. He shall accurately take and note courses and 
distances referred to in the true meridian, and from the 
said re-established or restored points he shall record the 
40 Bracketed references in this 
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bearing to one or more prominent objects of a permanent 
nature, if such there be in the vicinity.” He shall also 
make a map or plat which shall be recorded. Such corner 
shall be held to mark the original corners. The fees of 
the surveyor shall be collected equally from the parties 
in interest [§ 30-1005]. The certificate of a county sur- 
veyor shall be admitted as legal evidence in the courts but 
may be explained or rebutted by other evidence [§ 30-1003]. 
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sults obtained. 


§ 722. Definition of co-ordinate surveying.—In this 
chapter, the term “co-ordinate surveying” is used to desig- 
nate the determination of the location of points on the sur- 
face of the earth by surveying methods which take account 
of the size of the earth and the curvature of its surface, and 
the description of points thus located by stating their posi- 
tions with reference to some system of lines of known geo- 
graphical position. A position so determined and described 
is known as a “co-ordinate position,” and the data which 
relate it to the system of lines are called “co-ordinates.” 
Two general classes of co-ordinate positions are recognized 
in surveying: geographic positions, in which the co- 
ordinates are latitudes and longitudes, angular distances 
from the equator and the meridian of Greenwich; and plane 
rectangular co-ordinate positions, in which the co-ordinates 
(usually designated as # and y) are the linear distances 
from two straight lines, known as the axes of the co-ordinate 
system, which are mathematically referred to the parallels 
and meridians of the geographic system. In surveys of 
great extent, as of the territory of the United States or its 
boundaries, it is necessary to consider the size and shape of 
the earth, both in the field-work and in the processing of 
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the observations; the geographic positions which are 
obtained from such a survey are of a very high degree of 
precision. A survey of this character, covering the entire 
country, has been in progress for more than a hundred 
years; it is being executed by the United States Coast and 
Geodetic Survey, supplemented to a very limited extent by 
the work of other organizations, such as the United States 
Geological Survey, and the Corps of Engineers of the United 
States Army, and, in recent years by state and city surveys 
made possible by allotments of P. W. A. and W. P. A. funds. 
The work of the national geodetic survey will be described 
briefly in the first part of this chapter. 

Because of the highly-specialized character of geodetic 
surveying, as it is called, requiring special training and 
equipment, and because results of such surveying are given 
in terms which land surveyors generally are not prepared 
to evaluate, comparatively little use was made of geodetic 
data, except in extensive surveys of public character, until 
the year 1935, when the coast and geodetic survey estab- 
lished what are known as the “‘state plane co-ordinate sys- 
terms” for the various states of the Union. A representa- 
tion of the curved surface of the earth does not admit of 
being flattened into a plane without some stretching or 
tearing and compressing; over a wide area the distortion 
thus produced may be very great, but for a smaller area, 
such as a small state, the transformation can be made in 
such a manner that its amount is not intolerable, and can 
readily be determined. In the state plane co-ordinate sys- 
tems established by the coast and geodetic survey, belts or 
zones of the earth’s surface up to one hundred and fifty- 
eight miles in width and of indefinite length are projected 
onto plane surfaces, on each of which a pair of geographi- 
cally-defined rectangular axes are placed; to these axes, by 
means of mathematical formulae, the geographic positions 
of the geodetic survey are referred, taking the form of plane 
(x and y) co-ordinates. The latter part of this chapter will 
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be devoted to the consideration of the state plane co-ordinate 
systems, their uses and values. 


§ 723. Geodetic surveys—Triangulation.—Because by 
their very nature, country-wide surveys require the use of 
precision methods, and also because such surveys are almost 
wholly governmental affairs, there has been practically no 
challenge of the permanence and reliability of points estab- 
lished by means of triangulation and connected to the 
national geodetic survey. There can be but one point at 
the intersection of a given parallel of latitude and given 
meridian, and the re-establishment of such a point merely 
requires the determination on the ground of the point con- 
forming to that intersection. In the same way, a boundary 
may be defined as a certain named parallel of latitude or a 
specified meridian west of Washington or of Greenwich. 
The fact that some of our state boundaries that were so 
defined do not actually conform to their descriptions is 
because their early determinations were made by crude 
methods, the best available at the time, and were not refer- 
enced to the national geodetic survey. This, of course, was 
because proximate data of the national survey were not at 
the time available. In 1927, however, in establishing the 
100th meridian boundary between Texas and Oklahoma, the 
United States Supreme Court directed that: “In ascer- 
taining and locating the line of said meridian the commis- 
sioner shall use the most accurate method now known to 
science and applicable in that locality; * * * 1 And 
in conformity with these directions, that meridian boundary 
was run as a geodetic line, through the medium of triangu- 
lation. And a few years later the New York Supreme Court, 
in a decision involving a land description, ruled that a refer- 
ence to a triangulation station established by the coast and 
geodetic survey did constitute an accurate and acceptable 
definition of position. It will be seen later on, in the sections 


1 Oklahoma v. Texas, 273 U. S. 
93, 71 L. ed. 555, 47 Sup. Ct. 307. 
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dealing with the state co-ordinate systems, that special state 
legislation is desirable in establishing the use of those sys- 
tems for local land-survey purposes. 


§ 724. Triangulation—Composition. — The method of 
surveying known as “triangulation” has for its foundation 
the trigonometrical proposition that if three parts of a 
triangle are known, the other three parts may be obtained 
by computation. Thus, if one side of a triangle is measured, 
and two of the angles observed, the third angle and the other 
sides may be determined mathematically. By using one 
of the computed lengths as a known side for a new triangle, 
and measuring the required angles, a new triangle may be 
determined, and so on indefinitely. In this way a chain of 
triangles may be extended to cover a wide territory with a 
system of points whose relationship to each other is known 
with considerable accuracy. Figs. 130, 131. The triangula- 
tion system of the United States consists of thousands of 
miles of such chains of triangulation, determining the posi- 
tions of many points with relation to each other, and with 
respect to the geographic co-ordinate system, the parallels 
of latitude and the meridians of longitude. While the land 
surveyor does not make a great deal of use of triangulation 
methods, still he finds them very useful in the solution of 
certain problems. For instance, in obtaining the distance 
across a stream, he may measure a line along one bank, and 
at each end of the line measure the angle between the line and 
a point on the opposite side of the stream. The other sides 
of the triangle, that is the distances from the ends of the 
measured line to the point on the opposite shore may then 
be computed by means of simple trigonometrical formulae 
and tables. In extensive surveys, such as that of an inter- 
national or state boundary, the sides of the triangles must 
be of sufficient length to permit of economic progress in the 
execution of the survey, and yet not'so long that the placing 
of intermediate points and the referencing of local details is 
unduly hampered. In accomplishing such work, the triangu- 
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lation points must be placed in elevated positions so that 
neighboring points can be seen across the intervening terri- 
tory. This requires that triangulation stations be estab- 
lished on high ground, such as hills and mountain peaks; 


Fig. 130 


A base line (heavy line in illustration) was measured on the 
ground, and the horizontal angles at the different stations observed 
with a theodolite. From these data the lengths of the lines connect- 
ing the stations were obtained by mathematical computation. 


and where such sites can not be selected, the instruments 
used in measuring the angles must be elevated above the 
ground by artificial means, such as towers or tripods con- 
structed of wood or metal. In the national triangulation 
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survey such towers are not infrequently more than one 
hundred feet in height. See Fig. 1385. The line which is 
to serve as a base is measured with extreme care at a site 
which is selected for the purpose and using precision 
apparatus. Such a line is known as a “base line” (see Figs. 
130, 181) and in order to avoid an undue accumulation of 
errors of observation, such base lines are measured at fre- 
quent intervals throughout the triangulation. Other refine- 
ments entering into the national triangulation net relate to 
astronomical determinations of position and direction, so 
that the entire system of triangles may not only be true in 
form but also in correct position on the earth. The student 
who is interested in how this is done should consult a stand- 
ard text-book on geodesy or should write the Director of the 
Coast and Geodetic Survey in Washington, D. C., for a list 
of publications on the subject. . 


§ 725. Triangulation—Classification. — Triangulation is 
generally classified according to its accuracy as: First-order 
Triangulation, Second-order Triangulation, and Third-order 
Triangulation, the first named being the most accurate of 
the three. The Federal Board of Surveys and Maps has 
specified an accuracy of 1 part in 25,000 for first-order work, 
1 part in 10,000 for second-order work, and 1 part in 5,000 
for third-order work. These are minimum requirements. 
The principal triangulation of the country is of first-order 
accuracy; surveys executed to fill in the meshes of the 
national net are of first- or second-order accuracy. The 
land surveyor who wishes to use triangulation methods in 
his surveys will do well to strive for second-order accuracy 
in the work. In doing this, he will simplify and advance the 
use in his survey of the pertinent state plane co-ordinate 
system. If he finds it necessary to measure a base line, he 
should make several independent measures of its length with 
standardized apparatus, and use the mean of such deter- 
minations in his work. There are various refinements neces- 
sary if the work is to be co-ordinated with the national 
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survey and placed upon a state co-ordinate system; these 
include reduction to sea level, and if the triangles are very 
large, spherical excess must be applied to the angles of 
each spherical triangle to permit its solution by plane 
trigonometrical methods. If a line of the national triangu- 
lation is used as a base, the reduction to sea level is unneces- 
sary as it will already be a sea-level line, and lengths com- 
puted from it will likewise be sea-level lengths. The land 
surveyor will seldom have to take account of spherical 
excess, since it depends upon the area of the triangle, and 
he may never make use of triangles in which it will reach 
a significant size. Where a land surveyor uses traverse 
methods in his survey, and wishes to compute the results 
as geographic positions (latitudes and longitudes) or as 
plane (« and y) co-ordinates on a state co-ordinate system, 
he must consider the reduction to sea level and if appre- 
ciable, apply it. 


§ 726. Triangulation—Instruments and equipment.— 
The instrument used in measuring angles in triangulation is 
called a theodolite. Fig. 132. It is quite similar to the — 
transit used by surveyors and engineers, being more care- 
fully constructed in every detail, so that with it more accur- 
ate and precise measures of the required angles can be made. 
In some forms the graduated circle is read by means of 
verniers, the device with which all surveyors are familiar ; 
but in the better instruments used in first- and second-order 
work, the graduated circle is read by means of micrometer 
microscopes. Base lines are measured with tapes made of 
invar, an alloy of nickel and steel which has a very low 
co-efficient of expansion. Necessary aids in _ base-line 
measures include thermometers with which the tempera- 
ture of the tape is read so that allowance can be made for 
its expansion or contraction, and tape stretchers and bal- 
ances which make it possible to hold the tape at even tension 
(of standardization). As targets upon which to observe, 
poles, heliotropes, and lights are used. For short lines with 
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Parkhurst theodolite used in measuring the angles in a triangula- 
tion survey. 
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good visibility, poles showing a single flat face towards the 
observer have been used (see Fig. 138), and in the earlier 
work of the coast and geodetic survey, and particularly on 
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Signal lamp on instrument stand centered over triangulation 
station. 
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Fig. 134 


Tree used to support instrument. Wooden scaffold carrying ob- 
servation platform. 
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the very long lines, heliotropes were employed. In its 
simplest form, the heliotrope consists of a plane mirror 
with which the light from the sun is reflected towards the 
station at which observations are being made. At present 
the standard target used in the national triangulation survey 
consists of an electric lamp in which a bulb with its filament 
condensed into a very small space is placed at the focus of 
a parabolic reflector (automobile headlights have been used), 
and lighted by dry cells. Pointed truly at the station where 
the theodolite is set up, such lights have been observed on at 
distances of more than one hundred miles. Fig. 183. Where 
the nature of the country makes it necessary to elevate the 
theodolite and target well above the ground, towers and tri- 
pods are used. A tripod of required height is erected to 
support the instrument, and around it is built a tower to 
carry the observer and his assistants. The two structures 
are entirely separate, at no place touching each other, so 
that the vibrations that may be produced by the observer 
and his assistants moving about on the observing platform 
will not be communicated to the tripod and be reflected in 
the observations. For many years these tripods and towers 
were constructed of wood; sometimes lumber was used, and 
sometimes trees felled on the spot. Occasionally a tree was 
left standing to form a support for either the instrument or 
the observer, and the other structure built around it. Fig. 
134. In city surveys the instrument and observer have been 
supported on low structures placed on the roofs of tall build- 
ings. The equipment at present used in the national trian- 
gulation survey consists of what is known as the Bilby steel 
tower, an assembly of two portable steel tripods, which may 
be built up in sections to well over one hundred feet if neces- 
sary; such a tower may be quickly erected, and when the 
work at a station is completed, as quickly taken down and 
moved to a new site. Fig. 185. From the preceding pages 
in which the processes of triangulation are briefly described 
it may be seen that geodetic surveying is soundly based 
on scientific methods, and is an engineering procedure in 
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BILBY TOWER USED IN SURVEY WORK 


Preparing to dismantle a 116-foot steel portable triangulation 
tower for transportation by truck to the next station. Many of these 
towers, designed by a member of the U.S. Coast and Geodetic Survey, 
are in constant use by field parties engaged in geodetic control sur- 
veys, as they overcome interference in vision due to the curvature of 
the earth, forest growth, etc. The inner tripod structure supports 
the theodolite used in measuring the angles of triangulation. The 
outer tripod, independent of the other so as not to disturb the instru- 
ment, is for the observer and recorder, or lightkeeper. 
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which accuracy of results and economy of production are 
carefully considered with the aim of securing well- 
distributed stations over the entire country whose geo- 
graphic positions (latitudes and longitudes) are known with 
acceptable accuracy. In a great measure, the results 
obtained depend upon the reconnaissance, the preliminary 
examination of the territory to be covered by the triangula- 
tion, in which sites are selected for the various stations; if 
towers are required, their heights are prescribed so that 
there will be no delay in the observing program. The recon- 
naissance gives all information needed for the observing 
party to function smoothly, and progress at a normal speed 
in its work. This involves not only strictly technical matters 
relating to instruments and methods, but includes descrip- 
tions of transportation routes and supply facilities. 


§ 727. Triangulation—Processing the observations— 
Results obtained.—While the solution of a plane triangle in 
which three parts are known is a matter of simple trigon- 
ometry, when a vast number of such triangles are combined 
into a single net, with many measured base lines, and ~ 
astronomical determinations of position and azimuth, and 
many junctions of chains of triangles, the resulting picture 
is very involved, and the processing of the work becomes 
very complicated. Since all observations are subject to small 
variations called errors of observation, which tend to 
accumulate according to well-established mathematical laws, 
the adjustment of a large triangulation net becomes a very 
complicated and difficult matter. In the adjustment which 
has been made of the national triangulation net, the various 
discrepancies in the observations have been eliminated by 
scientific methods, and the resulting latitudes and longitudes 
of the triangulation stations are the most probable values 
for those positions which can be obtained from the data 
used. Adjusted positions of most of the main-scheme sta- 
tions of the national triangulation survey have been avail- 
able for some time, and much of the supplementary work 
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has also been adjusted. The results of the national triangu- 
lation in which surveyors generally will be interested consist 
of accurately determined co-ordinates of points on the 
ground which are marked with substantial material monu- 
ments, and so described that these monuments may be 
readily recovered and used as starting points for local 
surveys. 

Publications of geodetic data contain not only the geo- 
graphic positions of the triangulation stations reported on, 
and the descriptions of their location and marks, but also 
the lengths of the lines between contiguous stations and 
the azimuth of those lines. These data are published in 
book form by the organizations making the surveys. The 
publications of the coast and geodetic survey are usually 
by states, but geodetic data are also available before publi- 
cation in manuscript form. 


§ 728. Station monuments.—All survey stations should 
be marked with monuments made of as substantial material 
_ as circumstances permit. This is equally true of triangula- 
tion stations and of land-survey stations. If the monument 
marking a lost corner is recovered and identified beyond 
doubt as being the true corner as set by survey, it will fix 
the position of that corner, and prevail against all other 
evidence. In triangulation surveys, the accuracy specified 
for the work, and the many checks which insure the attain- 
ment of that accuracy, justify the expenditure of consider- 
able effort in placing permanent marks at the stations, 
so that they may be used as basis for future work, and that 
supplementary surveys may begin and end on them. To 
insure the recovery of the points for which geographic 
positions are determined, the coast and geodetic survey 
places a center mark and several reference marks at each 
main triangulation station. The center mark is usually in 
two parts: a block or cylinder of stone or concrete with a 
suitably inscribed metal tablet in its upper face is placed 
several feet below the surface of the ground; and above 
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Cn 


this a similar tablet or disk in the top of a stone or concrete 
post which may extend a few inches above the ground. The 
two marks are entirely independent of each other, and the 
lower mark is not uncovered and used unless the upper mark 
shows evidence of having been moved. The exact points on 
the disks which mark the station are in the same vertica! 
line. Two reference marks to aid in the recovery of the 
station and to afford a check on its stability are placed at 
each station. These are metal disks in stone or concrete 
posts placed in protected positions not far from the station, 
with their distances and directions from the station care- 
fully measured. The forms of various disks used are shown 
in Fig. 186. In recent years it has been the custom to set 
an azimuth mark at each triangulation station. This is a 
metal tablet or disk in a concrete post placed at such a 
distance from the primary or center mark that the azimuth 
from that center to it may serve as the initial or known 
azimuth in inaugurating a local traverse survey. See disk 
No. 3 in Fig. 186. Azimuth marks are placed in such posi- 
tion that they may be observed on without the construction 
of special observing tripods and towers. A great deal of 
attention is also given to the preparation of complete and 
accurate descriptions of triangulation stations; these include 
descriptions of the general and immediate localities in 
which the station is located and of the various marks, and 
such data as distances and directions to supplementary 
marks, as well as to topographic and other marks which 
may aid in the recovery and identification of the station. 
Bronze disks (Fig. 186) bearing suitable inscriptions are 
used by the coast and geodetic survey in marking stations 
which it establishes in its various surveying operations. 
By means of a strong stem projecting from the obverse 
side, the disk is set in a stone or concrete block or post, 
embedded in the ground. Local surveys are best controlled 
by starting from a triangulation station (No. 1, Fig. 136) 
with an initial azimuth to an azimuth mark (No. 8, Fig. 
136), and closing on similar data at another station. 
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§ 729. Plane co-ordinates.—There has been little use of 
geodetic methods and data in local surveys in this country 
because of the special training and equipment required, and 
because of the greater cost over the ordinary methods of 
land surveying. Such use as has been made of geodetic 
data has largely been through the medium of plane co-ordi- 
nates,—the geographic co-ordinates being projected onto a 
plane and used in the form of plane (# and y) co-ordinates. 
Sometimes only one triangulation station and the meridian 
through it were used to fix the origin and axes of the local 
system. Such procedure was not very satisfactory because 
accurate results could be had for only a few miles out from > 
the origin of the co-ordinate system, and it would be neces- 
sary to use several separate projections to cover a fairly 
large survey. Thus, the triangulation of New York city 
executed in 1903-1908 was reduced to three plane projec- 
tions. Where two such projections meet, difficulties of co- 
ordination usually exist. 


§ 730. State plane co-ordinate systems.—To make the 
geodetic data which it determines more readily available to 
land surveyors and engineers generally the coast and 
geodetic survey in 1934 established what are known as the 
state plane co-ordinate systems, a separate system for each 
state of the Union. In these systems the surface of the 
earth was projected mathematically onto cones or cylinders, 
which were then flattened into planes. In this way a strip 
of the earth’s surface one hundred and fifty-eight miles wide 
and of indefinite length can be represented on a single plane 
projection, and the errors of scale caused by representing 
the curved surface of the earth in a plane will not exceed 
1 part in 10,000. The cylindrical projection was used for 
states or parts of states that had the greater dimension in 
a north-south direction; the conical projection for areas of 
greatest extent in an east-west direction. These projections 
are fully described in the publications of the coast and 
geodetic survey. Using these projections, only one strip 
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or zone was required for a small state, and Texas, the larg- 
est state, was divided into but five east-west zones. To 
make its geodetic data fully available, the coast and geodetic 
survey now computes and publishes the plane co-ordinates 
on the appropriate state co-ordinate system of all points for 
which it determines geographic positions (latitudes and 
longitudes). The recent publications of data by states con- 
tain both geographic positions and plane co-ordinates, and 
unpublished plane co-ordinates of many other stations are 
available in manuscript form at the Washington office of 
the bureau. 


§ 731. Plane co-ordinates and land surveys.—Just as 
there is but one point on the surface of the earth corre- 
sponding to a stated geographical position, so too there is 
but one point corresponding to a given pair of plane (x, y) 
co-ordinates on definite plane projection. In triangulation, 
when all surface marks at a station have disappeared, it 
is very effective practice to reproduce on the ground by 
surveys from other stations the co-ordinate position of the 
sought-for point, and on digging there, to recover the under- 
ground mark. Old stations are recovered in this way, some 
after apparently being lost for many years. The plane 
co-ordinate systems merely afford a simple means of utiliz- 
ing geodetic data. The procedure in searching for an old 
station is the same in both cases: the plane co-ordinate 
position of the old station is reproduced on the ground from 
other stations using plane-surveying methods, and if the 
station mark still exists in position, it will be recovered. 
It is thus seen that the co-ordinates of a land-survey station 
constitute valuable evidence of the position which that 
station occupied on the ground. This is well expressed by 
an official of the general land office, writing in the Geodetic 
Letter? of January, 1937, as follows: “Regardless of the 
method of determining the plane coordinates of a given 
"2 An informal publication of the 


Division of Geodesy, United 
States Coast and Geodetic Survey. 
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land corner of the public land surveys, such coordinates 
cannot overcome or outweigh the physical evidence of the 
corner monument itself; the corner monument is the corner 
for which it was established, regardless of its position. 
However, when the corner monument is missing through 
destruction or decay, it is apparent that the plane coordi- 
nates of that corner, properly and accurately determined, 
may become the best available evidence of the position of 
the original corner, and thus afford a ready and accurate 
means for its restoration.” 


The land surveyor who ties his. work into stations of 
the national triangulation net and defines the positions of 
his land corners by giving their plane co-ordinates on a state 
system, provides: indisputable evidence for their accurate 
restoration should they ever be destroyed. 


§ 732. Plane co-ordinates and the Massachusetts land 
court.—While in international and national surveys, the 
value of geographic co-ordinates in defining the positions of 
points on the surface of the earth has long been completely 
accepted, the use of such co-ordinates in local land surveys 
has developed very slowly. That the idea of co-ordinate 
surveying is not new is shown by the practice of the Egyp- 
tians centuries ago in preserving the positions of their land 
boundaries when the landmarks were destroyed by the Nile 
floods, using what was essentially a method of co-ordinate 
surveying. In this country, positions determined from sta- 
tions on land have been used in defining the boundaries of 
oyster beds, situated in water where material marks could 
not be placed. In Massachusetts, both land titles and land 
boundaries are adjudicated by a specially organized court, 
plane co-ordinates being used in the land surveys. The 
establishment of that court was a logical consequence of 
methods developed in the state for handling town boundary 
surveys. In 1794 and again in 1830 the commonwealth of 
Massachusetts enacted legislation requiring that all towns 
in the commonwealth make surveys of their territory and 
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file plans with the secretary of state. While lines of private 
ownership were not shown, it was required that lands be- 
longing to the commonwealth be shown. In 1846, a triangu- 
lation of Massachusetts was begun to furnish a frame of 
reference for the town surveys. Today that commonwealth 
was an active geodetic survey organization engaged in 
revising and extending its control surveys, and Massachu- 
setts is one of the best, if not the best, surveyed state in 
the Union. With town boundary surveys in good condition, 
need for correlating private boundary lines with the town 
boundaries became pressing, and in 1898 the Massachusetts - 
land court was established. This court not only establishes 
ownership of land, but also determines the boundary lines 


Piga ou 
Bronze disk used by the Massachusetts land court in monumenting 
surveys. 


thereof. Fig. 137. When determined by the court, a 
boundary line remains fixed and definite and is not disturbed 
by adverse possession. Through an engineering depart- 
ment the court directs the procuring of pertinent survey 
data and after a decision is rendered, an engineer of the 
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court marks the boundary on the ground. At first, these 
surveys were placed on local plane co-ordinate systems, a 
separate projection being used for each of the twenty-one 
districts into which the state was divided. In 1933 the 


Fig. 138 


An important triangulation station on the Island of Oahu, T. H., 
over which the territorial government has erected a permanent signal. 
The target and pole can be removed and the transit or theodolite 
set up on the concrete platform and centered over the station monu- 
ment which was not disturbed in the erection of the signal. 


number of such local projections was reduced to eight; 
and at the present time the Massachusetts co-ordinate 
system, consisting of a single zone on a conical projection, 
is being used more and more. Years of testing have proved 
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the worth of the Massachusetts land court, and the effective- 
ness of co-ordinates in describing positions of land corners 
and survey stations. Other states, too, are recognizing the 
value of their state co-ordinate systems. These will be 
mentioned in section 733. In the Territory of Hawaii 
the co-ordination of land surveys was accomplished only 
by means of a triangulation net extended over the islands, 
and for more than a third of a century that territory 
has enjoyed the benefits that come from a scientific 
method of surveying and describing land boundaries, and 
of a land court which administers land acts based on the 
Torrens system of land registration. In the Territory of 
Hawaii many of the triangulation stations are marked not 
only with the usual survey monuments, but over the sta- 
tions the territorial government has erected permanent 
structures of concrete or stone, providing, where needed, 
elevated platforms upon which the observer may stand, and 
demountable signal poles and targets. Fig. 138. -These 
structures greatly facilitate the use of the triangulation 
stations in surveys of land. 


§ 733. State co-ordinate acts.—The use of state co- 
ordinate systems in describing property boundaries has been 
given formal recognition in five states by legislative enact- 
ment. Those states and the dates of the legislative acts 
are as follows: New Jersey, 1985; Pennsylvania, 1937; 
New York, 1938; North Carolina, 1939; and Maryland, 1939.3 
In Georgia, the use of the state co-ordinate system in a 
specified county was approved by the state legislature in 
1939. As concerns the state co-ordinate system itself the 
important parts of these various state acts are: (1) The 
enacting clause which names and defines the system. Thus, 
the New Jersey act commences: “Be it enacted by the 
Senate and General Assembly of the State of New Jersey: 
The official survey base for New Jersey shall be a system 
of plane co-ordinates to be known as the “New Jersey 


3 Ante, ch. 28; post, Appendix, 
p. 820. 
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system of plane co-ordinates,” said system being defined 
as (here follows a technical description of the projection) ; 
(2) Regulations for the placing of surveys upon this base; 
and (8) Provisions for the use of the system, which is 
permissive and not mandatory. In New Jersey a later act 
provided for the administration of the co-ordinate act by 
placing it under the jurisdiction of a state agency which 
was already in existence. In Pennsylvania, there were two 
additional acts, correlate with the co-ordinate act; these 
provided for a state administrative agency, and for the 
entry of qualified surveyors onto private property in the 
legitimate use of the state co-ordinate system. In Mary- 
land the various benefits that flow from and are associated 
with the use of the state co-ordinate systems have been 
recognized in one act; as that is the most recently adopted 
legislation in this field, and the most comprehensive, it is 
given in toto in Appendix, p. 820. Section 31 of the Mary- 
land act is a strong testimonial to the value of co-ordinates 
in land descriptions. In the latter part of the last century, 
the city of Baltimore was accurately surveyed and mapped, 
and a local :system of plane co-ordinates adopted for record- 
ing the results of that survey. In the years since that 
survey many additional points with their co-ordinates have 
been added to the city’s records, and the whole constitutes 
such an extensive and valuable record that a shift to the 
state system of co-ordinates would prove expensive and 
would not be considered. Under the Maryland act the city 
of Baltimore may continue to maintain its survey records 
on its own separate system of plane ¢o-ordinates; this is 
based on a comprehensive triangulation survey. It is worth 
noting that in a number of other states plane co-ordinate 
legislation has been favorably considered in preliminary 
reports, and that in one public-land state, Iowa, a bill to 
establish the state co-ordinate system was passed by the 
lower house some years ago, but because of limited time, 
was not considered in the state senate. 
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§ 734. State land courts.—In none of the states where 
acts have been passed approving the use of the state co- 
ordinate systems, have state land courts been established. 
The land courts of Massachusetts and Hawaii have already 
been mentioned. Recognition of the value of such courts is 
not lacking in other places, and it seems probable that as 
the use of the plane co-ordinate systems develop in the 
various states, there must naturally follow the establish- 
ment of special courts before which will:come all matters 
relating to land titles and land boundaries. A necessary 
adjunct to such a court is an engineering department. re- 

_ sponsible to the court for the collection of evidence relating 
to boundaries, and charged by the court with marking on 
the ground each boundary which the court, adjudicates, 
The functioning of.such an organization. would be fostered 
by the establishment of a Map Archives, into which survey 
and map data from over the state would be gathered. and 
placed in readily-accessible files. 


§ 735. Conclusion.—The entire case for the use of plane 
co-ordinates is well summed up in a progress report pre- 
pared by a joint committee of the Real Property Division, 
American Bar Association, and the Surveying and Mapping 
Division, American Society of Civil Engineers. The report 
is entitled ‘Land Surveys and Titles” and was printed in 
the Proceedings of the American Society of Civil Engineers 
in November, 1938. The following passages are from that 
report. The secretary of the joint committee which pre- 
pared it is Professor A. H. Holt, Worcester Polytechnic 
Institute, Worcester, Massachusetts. 

“The Committee finds further that, in order to provide 
proper reference marks for fixing position and direction, a 
system of survey monuments should be established, con- 
nected by properly controlled precise surveys, and that the 
positions of these monuments, so determined, should be 
expressed in terms of a co-ordinate system, preferably by 
plane rectangular co-ordinates: Descriptions of the monu- 
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ments, together with their co-ordinates, must be recorded 
by some public authority and the record made available for 
public use. ; 

“The United States Coast and Geodetic Survey has de- 
veloped a plan for the establishment of such inter-related 
monuments and systems of plane co-ordinates for defining 
positions. This plan has already been put in operation in 
several States and has won the immediate approval of 
practicing land surveyors and title examiners. Many thou- 
sands of monuments have been set and their co-ordinates 
have been determined. The plan is known as the ‘State 
System of Plane Coordinates.’ It has been thoroughly . 
studied by the members of the Committee, and it is believed 
to offer an adequate remedy for.the deficiencies described. 
The utility of the plan extends to so many fields other than 
that of land surveys and descriptions that the cost to the 
taxpayer for its adoption will be returned manyfold. It 
provides a basis for checking and controlling instrumental 
and aerial surveys for maps and plans required for all 
engineering development. The time and cost of establish- 
ing special control for each project are thus obviated. 
Furthermore, all existing data can be compiled, and bound- 
ary lines can be correlated without field determination. 


THE STATE SYSTEM OF PLANE CO-ORDINATES 


“The entire United States is covered by series of triangu- 
lation stations which are physical marks on the ground. 
Most of the stations consist of concrete shafts, 4 ft. or 5 ft. 
long, set nearly flush with the ground, with bronze disks 
set in their tops which identify them and also contain a 
small hole which represents the exact position. Buried 
under each shaft is a short cylinder of concrete with another 
disk set directly under the surface disk. Usually, three 
more shafts with disks are set near-by and witness meas- 
urements are recorded by which the station can be replaced 
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precisely if destroyed. In rock outcrops the disks are 
grouted in holes in the rock. 

“All these triangulation stations are connected by pre- 
cise surveys so that their relative positions are determined 
accurately. Thus, even if all the marks of many stations 
were removed, it would still be possible to replace them in 
their original positions. 

“Since this net of triangulation stations extends over so 
large an area—the entire United States—it is necessary, 
due to the curvature of the earth, to express the positions 
of the stations in terms of a spherical co-ordinate system; 
that is, by precise latitude and longitude. As it is unneces- 
sary to consider the curvature of the earth in the reduction 
of most survey data, the mathematics of this procedure is 
unfamiliar to all but a few specialists. It is clear then, in 
order to make them generally usable, that some form of 
plane rectangular co-ordinates must also be used to express 
the position of these stations. The U.S. Coast and Geodetic 
Survey has developed a plane co-ordinate system for every 
State, according to which the positions of the triangulation 
stations may be expressed. In the larger States several 
zones have been introduced, each zone having a separate 
origin. The zones are made as large as possible without 
introducing appreciable differences, caused by earth curva- 
ture, between measurements on the ground and distances 
as expressed by the co-ordinates. The variations thus intro- 
duced are so slight that they cannot be discovered by ordi- 
nary survey methods. 

“Tt is planned that monuments will be established in con- 
venient locations along highways and streets, and precise 
surveys will be made connecting these monuments with 
triangulation stations. The co-ordinates of the monuments 
can be determined by using the plane co-ordinates of the 
triangulation stations. In many States this work is well 
under way, and many municipalities are extending the 
monument system throughout their streets. By this plan 
the position of every monument in the system can be deter- 
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mined with relation to that of every other monument, so 
that it is inconceivable that the position of the system 
should ever be lost. 

“To utilize the system a land surveyor must make a 
proper survey connection with two monuments. He can 
then either state the plane co-ordinates of the property 
corners in his description, or give the bearings and dis- 
tances of two or more property corners from the monu- 
ments. With these data in the description there can be no 
question as to the precise position of the property. Its 
location is described accurately and permanently. More- 
over, it is possible to determine, by examination of descrip- 
tions of this kind, whether all the parcels lotted in a certain 
tract will, in fact, fit into the tract. 

“When once the title examiner has become familiar with 
such a system he can determine, without a field survey 
and a surveyor’s guess, whether the requisite land exists 
for the title he is examining. Surveys are thus co-ordinated, 
and, in fact, made part of one great. survey which is all- 
inclusive. 

“There are many applications of the system to engineer- 
ing and mapping. It has proved of extreme value for tax 
maps and has been used considerably for that purpose. 

“It. is desirable that each State legislature enact enabling 
laws defining the system used in the State and naming it 
so that any co-ordinates used can be referred to by name. 
* * ok 

“It is also desirable that a bureau of surveying and 
mapping be established in each State to administer the 
co-ordinate system. Such a bureau should be the deposi- 
tory of control-survey data, should disseminate it to the 
public, and should maintain the monuments. The bureau 
should be equipped to aid counties, municipalities, and other 
political subdivisions, to extend the monumentation along 
the roads and streets. By proper supervision of the work 
and by careful checking of the results, the bureau would 
be able to include these surveys in the State systems. 
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“The Committee recommends, therefore, that each State 
legislature enact an enabling law as described herein and 
designate by law the establishment of a bureau of surveys 
either independent of existing State Departments or as a 
division of an existing department. The necessary appro- 
priations should be made at the same time to start the 
bureau, to be increased as the work of the bureau results 
in savings in survey costs and litigation.” 

This report by a joint committee of our two great national 
societies of law and civil engineering is very convincing of 
the value of co-ordinate surveying for land boundaries; the 
indorsement of their co-ordinate systems by such states as 
New York and Pennsylvania confirms that conviction. 
There is every reason for expecting that co-ordinate survey- 
ing will continue to show steady development through 
private use and legislative enactments. 
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CHAPTER 628 
LAWS OF MARYLAND, 1939 


Signed by Governor Herbert R. O’Conor 
May 11, 19389 


A BILL ENTITLED 


An Act to add seventeen new sections to Article 91 of the Anno- 
tated Code of Maryland (1924 Edition), title “Surveyor and State 
Survey,” said new sections to be known as Sections 25 to 41, inclusive, 
to be under sub-titles “Maryland Coordinate System,” “Survey Sta- 
tions,” and “Bureau of Control Surveys and Maps,” and to follow 
immediately after Section 24 of said Article, to describe, define and 
officially adopt a system of coordinates for designating the positions 
of points on the surface of the earth within the State of Maryland, 
exclusive of Baltimore City; to permit the entry of engineers and 
surveyors, and their representatives, onto private property for the 
purpose of using survey stations established by or under the direction 
of the United States Coast and Geodetic Survey, or as a part of the 
Maryland Coordinate System or by any other organization whose 
survey stations have been established by or in accordance with the 
requirements of the State Department authorized to administer the 
Maryland Coordinate System, providing for payment of damages; 
and providing a penalty for the injuring, defacing and destruction 
of such marks and monuments; and to authorize the Department of 
Public Works to establish a Bureau of Control Surveys and Maps; to 
authorize this Bureau to administer the Maryland Coordinate System 
and to extend that system; to authorize this Bureau to take over 
the functions of the present Maryland Mapping Agency and extend 
its activities; to provide for an Advisory Board to control the activi- 
ties and operations of this Bureau; and to provide for the expenditure 
of such available funds as may be necessary for conducting the work 
of this Bureau. 


Section 1. BE IT ENACTED BY THE GENERAL ASSEMBLY 
OF MARYLAND, That seventeen new sections be and they are hereby 
added to Article 91 of the Annotated Code of Maryland (1924 Edition), 
said new sections to be under sub-titles “Maryland Coordinate 
System,” “Survey Stations” and “Bureau of Control Surveys and 
Maps,” to be known as Sections 25 to 41, inclusive, to follow immedi- 
ately after Section 24 of said Article, and to read as follows: 


MARYLAND COORDINATE SYSTEM 


25. That the system of plane rectangular coordinates which has 
been established and adopted by the United States Coast and Geodetic 
Survey for defining and stating the positions or locations of points 
on the surface of the earth within the State of Maryland shall be 
hereafter known and designated as the “Maryland Coordinate System,” 
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Bae it xe be so designated in any land description in which it may 
e use 


26. The plane rectangular coordinates of a point on the earth’s 
surface, to be used in expressing the position or location of such 
point on the above system, shall consist of two distances, expressed 
in feet and decimals thereof. One of these distances to be known 
as the “x coordinate,” shall give the position in an east-and-west 
direction; the other, to be known as the “‘y coordinate,” shall give the 
position in a north-and-south direction. These coordinates shall 
be made to depend upon and conform to the plane rectangular 
. coordinates of the triangulation and traverse stations of the United 
States Coast and Geodetic Survey within the State of Maryland, as 
those coordinates have been determined by the said Survey. 

27. For purposes of more precisely defining the Maryland Co- 
ordinate System, the following definition by the United States Coast 
and Geodetic Survey is adopted: 

The Maryland Coordinate System is a Lambert Conformal pro- 
jection of the Clarke spheroid of 1866, having standard parallels at 
north latitude 38° 18’ and 39° 27’, along which parallels the scale 
shall be exact. The origin of coordinates is at the intersection of 
the meridian 77° 00’ west longitude and the parallel 37° 50’ north 
latitude. This origin is given the coordinates: x—800,000 feet and 
y=0 feet. 

The position of the Maryland Coordinate System shall be as marked 
on the ground by triangulation or traverse stations established in 
conformity with the standards adopted by the United States Coast 
and Geodetic Survey for first-order and second-order work, whose 
geodetic positions have been rigidly adjusted on the North American 
datum of 1927 and whose plane coordinates have been aomgubed on 
the system herein defined. 

28. Any triangulation or traverse station established as described 
in Section 27 of this Act, and any other triangulation or traverse 
stations which have been detinitely established by or in accordance 
with the requirements of the State department authorized to admin- 
ister this Act, may be used in establishing a survey connection with 
the Maryland Coordinate System provided that such connection shall 
be made in accordance with the rules and regulations established by 
the State Department authorized to administer this Act. 

29. No survey of lands hereafter made shall have endorsed thereon 
any legend or other statement indicating that it is based upon the 
Maryland Coordinate System unless said survey shall have been based 
upon said system as herein defined. 

80. Nothing contained in this Act shall be interpreted as requiring 
any purchaser or mortgagee to rely wholly on a description based 
upon the Maryland Coordinate System as defined in this Act. 

831. This Act is exclusive of Baltimore City and in no way refers 
to or is connected with the coordinate system used by the Bureau of 
Plans and Surveys of Baltimore City. 


SURVEY STATIONS 


32. That any person duly qualified as an engineer or surveyor 
and his duly accredited assistants and representatives may, in the 
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execution of surveys, enter upon any private land whereon there is a 
marked survey station for which the horizontal or vertical position 
has been determined by or under the direction of the United States 
Coast and Geodetic Survey, or as a part of the Maryland Coordinate 
System, or any other organization whose survey stations have been 
established by or in accordance with the requirements of the State 
Department authorized to administer the Maryland Coordinate Sys- 
tem, if such entry is for the purpose of utilizing the horizontal or 
vertical position data in controlling surveys of land for cadastral 
purposes, or for other engineering purposes, private or public. 


33. That the engineer or surveyor, or his duly accredited assist- 
ants or representatives shall do no’ unnecessary damage to the prop- 
erty on which a survey station stands. The owner of the land shall 
be reimbursed for all damage done in so entering, the amount of 
damages to be agreed upon beforehand and paid promptly upon 
completion of work at said survey station. Where the amount of 
damages to be paid has not been or cannot be agreed upon beforehand, 
the party proposing to enter upon said property shall file good and 
sufficient bond in the Circuit Court of the county in an amount to 
be approved by the court, conditioned for the payment of all damages 
and costs when the same are finally ascertained and fixed. The 
amount of damages to be paid shall be determined by three appraisers, 
residents of the county in which the property is located, appointed by 
the Circuit Court of the county. The proceedings for the ascertain- 
ment of damages shall be in accordance with the general road laws of 
the State for the ascertainment of damages for the taking, injuring 
or destruction of property in the laying out and opening of public 
roads. 


34. Where the engineer or surveyor or his representatives enter- 
ing on private property for the purposes stated in Section 32 of this 
Act, shall tender damages to owner of said property and said proffer 
is not accepted, and the amount of damages determined according to 
procedure stated in Section 33 of this Act, shall not exceed amount of 
damages so proffered, then all costs in the matter shall be borne by the 
owner of the property, otherwise the cost shall be assessed against 
the party entering. 

35. If any person shall wilfully injure, deface or destroy the 
mark or monument at any survey station established by or under 
the direction of the United States Coast and Geodetic Survey, or the 
State Department administering the Maryland Coordinate System, or 
by any other organization whose survey stations have been established 
by or in accordance with the requirements of the State Department 
authorized to administer the Maryland Coordinate System, or by any 
other State, Municipal or County agency, or shall offer any obstacles 
to the proper, reasonable, and legal use of any such station, such 
person shall be guilty of a misdemeanor, and, upon conviction thereof, 
shall be sentenced to pay a fine not to exceed two hundred and fifty 
dollars for each offense and costs, or shall be imprisoned for a term 
of not less than six months, or both, in the discretion of the court. 


BUREAU OF CONTROL SURVEYS AND MAPS 


_ 86, That a Bureau of Control Surveys and Maps be established 
in the Department of Public Works whose functions will be to admin- 
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ister the laws relating to the Maryland Coordinate System;;to extend 
this system in Maryland and to take over the duties. of the present 
Maryland Mapping Agency and extend its activities. 


37. The activities. of the Bureau of Control Surveys and Maps 
shall be determined by an Advisory Board, consisting of the Chief 
Engineer of the State Roads Commission of Maryland, the Chairman 
of the State Planning. Commission and the Dean of the College of 
Engineering of the University of Maryland. The members of this 
Board shall serve without compensation, except that they shall be 
reimbursed for their necessary traveling expenses. 


88. The Advisory Board of the Bureau of Control Surveys. and 
Maps shall determine the best location for, the establishment of. the 
office of this Bureau. 


39. In carrying out the functions of the present. Maryland Map- 
ping Agency the Bureau of Control. Surveys and Maps shall endeavor 
to develop the work of that agency in accordance with the following 
objectives: 


(1) To coordinate the efforts of the many agencies, federal, 
state, city, county, and private, making surveys and maps in 
Maryland, in order to avoid duplication and overlapping. 

; (2) To develop permanent records of surveys and maps in 
the State. 

(3) To develop uniform specifications for surveying and 
mapping. 

(4) To collect and preserve all worth-while survey data, 
thereby salvaging for future use much valuable information now 
being lost; and to transcribe information to a master map. 


(5) To encourage engineers and surveyors to tie their sur- 
veys into the horizontal and vertical control network of the United 
States Coast and Geodetic Survey, thereby making their lines 
practically indestructible. 


(6) To encourage engineers and surveyors to adopt the use 
of the single plane coordinate system now being developed in 
Maryland, for engineering projects, for municipal and county 
boundaries and for private property surveys. 


(7) To become a depository for file copies of Maryland 
maps by all agencies and to establish a Library of Maps and 
Charts of the State. 

(8) To serve as an information bureau concerning maps 
of the State or any portion thereof; to retail standard maps such 
as are in general demand, and, to a limited extent, reproduce 
maps for a reasonable charge. 


(9) To serve annually as a central meeting point for 
representatives of Maryland map making organizations to dis- 
cuss, coordinate and plan for mapping of the State; to direct 
the trend of surveys and maps of the State; and to advocate 
consolidation of State mapping bureaus to promote efficiency. 


(10) To promote the continuation and completion of the 
local control surveys begun in Maryland under the C. W. A.; 
to serve as the coordinating agency for any program of mapping 
launched by the Federal government; and to determine priorities. 
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40. The Department of Public Works is hereby authorized to 
expend annually from its budget such funds as may be necessary to 
conduct the work herein authorized as determined by the Advisory 
Board of the Bureau of Control Surveys and Maps. 

41. The Bureau of Control Surveys and Maps with the Advisory: 
Board is authorized to employ such engineers, surveyors, clerical 
and other assistants and make such other expenditures as may be 
necessary to satisfactorily carry out the purposes of this Act. 

Sec. 2. AND BE IT FURTHER ENACTED, That if any pro- 
visions of this Act should be declared unconstitutional or invalid, such 
declaration shall not invalidate any other provisions thereof. 


Sec. 3. AND BE IT FURTHER ENACTED, That any Acts and 
parts thereof inconsistent with the provisions of this Act are hereby 
repealed to the extent of such inconsistency. 

Sec. 4. AND BE IT FURTHER ENACTED, That this Act shall 
take effect on June 1, 1939. 
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[References are to Sections.] 
A 


ABANDONMENT, 


failure to open or repair highway, 615. 
highways, 614. 

nonuser, effect, 616. 

statutes concerning, 618. 

street in village, 616. 


ACCESSORIES, 
definition, 379. 
evidence of obliterated monument, 379. 
notes of, 380. 
original, how to find, 381. 


ACCRETION, 

applicable to all waters, 290. 

batture distinguished, 294. 

between islands and shore, 322. 

dedicated street, effect, 316. 

definition, 246, 269, 300. 

determination of, 254, 296, 315. 

determined by laws of the state, 330. 

division of, rules, 246, 251, 257, 262, 264, 266, 271-274, 282, 286, 

304, 309, 311, 312, 321,°322;°326. 

concave shore-line, 272. 
consideration of all circumstances, 274. 
convex shore-line, 272. 
curved shore, 272, 304, 311. 
dedicated street, 274. 
differs from division of dock privileges, 306, 
dry bed of lake, 328. 
irregular shores, 311. 
island and main shore joined, 322. 
lakes, by extension of section lines, 286, 332. 
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ACCRETION—Continued. 
division of, rules, 
long lake, 258. 
round lake, 258, 305. 
shape of body of water considered, 246. 
small lakes, 332. 
straight shore, 271. 
streams, 321, 326. 
doctrine applies to states and nations, 290. 
grantee’s right to, 247. 
highway intervening, effect, 292, 316. 
island, extent of rights limited, 317. 
island in lake as, 280. 
island, ownership of accretion, 300. 
land between meander line and water, 296, 308. 
loss of, 295. 
meander line not considered, 258. 
movable island not accretion, 300. 
original owner of substratum retained ownership, 327. 
ownership, 314, 316. 
depends on conditions on date of grant, 325. 
public without rights in, 247. 
right-of-way may rest on lands of another, 252. 
riparian proprietors, owners of, 246, 247. 
sediment and silt included in term, 247. 
_ state law determines right, 291. | 
title, 329. 
title by, may be lost, 269. 
transfer of shore carries, 289. 
vendee acquires property in, 292. 
washing away and refilling, 252. 
water-line remains the boundary, 58. 
water must form boundary, 245, 289. 
water passing diagonally across street, 292, 
ADVERSE POSSESSION, 
accretion, effect upon, 327. 
acts of, 594. 
actual possession required, 594, 598. 
agent’s possession not adverse, 601. 
agreement as to boundary, 570-571-572. 


boundaries in Massachusetts not affected: by, 732. 
color of title, 574, 598. 
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ADVERSE POSSESSION—Continued. 
determination in Iowa, 681. 
disagreement as to line, 579. 
disclaimer, 600. 
effect upon retracing boundaries, 348note. 
grantor, retention of possession not adverse, 601. 
guardian, possession by not adverse, 601. 
hostile possession required, 600. 
hostility a question of fact, 600. 
importance to surveyor, 593. 
inferences from acts of parties, 596. 
kind of possession, 594, 602, 603. 
mortgagee, possession not adverse, 601. 
nature and elements, 593-604. 
occupying statutory period to line, 574, 575, 601. 
owner should keep banner unfurled, 596. 
persons against whom statute runs, 597. 
possessor must keep “flag flying,” 596. 
practical location of line, 576. 
proof, 598. 
question of fact, 593. 
relationship of parties, 600. 
requisites, 594, 598-600. 
state may obtain title by, 597. 
state not affected by, 597. 
tacking possessions, 604. 
title obtained by, 416. 

once acquired not lost by interruption, 594. 
visible possession required, 599. 
who may acquire title, 597. 
works a disseisin, 594. 


ALABAMA, 
boundary lines, determination, 666. 
boundary with Georgia, 255note, 431. 
landmarks permanently marked, 666. 
plats, restoration when lost, 667. 
riparian ownership, extent, 330. 


ALLUVION, 
SEE ACCRETION. 
definition, 56, 246. 
determination, 254. 
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ALTERATION, 
highway, what is, effect, 612. 


ANCIENT FENCES, 


adverse possession, 416. 

evidence of original lines, 593. 
monuments if found govern, 598. 
presumption, 593. 


APPORTIONING, 
SEE EXCESS AND DEFICIENCY. 


ARIZONA, 

field notes, contents, 668. 

remarking corners, 668. 
ARKANSAS, 

chainmen, 669. 

county surveyors’ duties, 669. 

evidence of survey, 669. 

resurveys, 669. 

riparian ownership, extent, 330: 
AUXILIARY BASE, 

impassable objects south boundary of township, 116. 
AVULSION, 


boundary remains stationary, 300. 
definition, 249, 315. 

determination, 254, 315. 

sudden change as, 247, 249. 

title to land not changed by, 249, 326. 


AZIMUTH, 


base lines described by, 727. 
station, method of marking, 728. 
use in local surveys, 728. 


BANK OF RIVER, 
definition, 302. 


BANK OF STREAM, 
“right and left bank” defined, 201. 
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BASE LINE, 
Canada, 638. 
care in running, 92. 
corners on, restoration, 352. 
definition, 23. 
entire survey based on, 92. 
establishment, 23, 92. 
first one, 342. 


list of, 97. 
measuring for triangulation survey, 725, 726. 
number, 2. 
triangulation, use of, 724. 
BATTURE, 


belongs to riparian owner, 293, 294. 
definition, 294. 

differs from accretion, 294. 

division, 294, 


BAYOU, 
boundary line on, 212. 
meandered, 205, 212. 


BEARING TREES, 

closing corners, 227. 
field notes should refer to, 92. 
identification of missing corner, 348. 
marked trees not to be cut into, 351. 
marking corner, 220, 222. 
marks on, 351. 
quarter-corners, 231. 
scribe marks on, evidence of corner, 351. 
section-corners, 228, 229. 
township corners, 225. 


BEDS, 

definition, 302. 

division, 332. 
dried lakes, 245, 276. 
equitable rules, 305. 
long lakes, 328. 
round lakes, 305. 

ownership of, 1638, 166, 167. 

rules in different states, 330. 

title of, 329. 
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BLAZE, 
definition, 351. 
description of old mark, 351. 


BLAZED TREES, 
evidence of line, 217, 351. 
not to be cut into, 351. 
purpose of, 216. 
random lines, unlawful to blaze, 217. 
trees near line, how marked, 216. 


BOUNDARIES, 
SEE Lost CORNERS AND LINES. 
accretion, between owners, 321. 
acquiesence, 506, 573, 662, 676. 
actions to determine, 660, 661. 
adverse claims determined, 661. 
agreements, 563-579, 662. 
acquiescence gives additional weight, 578, 579. 
binding, effect of, 566, 569. 
favored by courts, 575, 578, 579. 
Illinois, 678. 
Iowa, 681. 
Kansas, 684. 
Louisiana, 686. 
Nebraska, 695. _ 
New Hampshire, 697. “ 
New Jersey, 698. 
nonconsenting owner not bound, 674. 
not a conveyance, 569, 572. 
ancient, proven by declarations, 234. 
avulsion, not changed by, 249. 
Canada, original controls, 651. 
changed by treaty, 165. 
conclusive when surveyor selected by both. parties, 571. 
crooked, verbal consent to change insufficient, 565. 
declarations, 233, 573. 
establishment by, 676. 
surveyor to locate, 234. 
defined by co-ordinate methods, 723. 
determination, 563-579. 
Alabama, 666. 
Connecticut, 672. 
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BOUNDARIES—Continued. 

determination, 
Delaware, 673. 
Florida, 674. 
Georgia, 675. 
Illinois, 679. 
Iowa, 681. 
Kansas, 684. 
Kentucky, 685. 
Louisiana, 686. 
Maryland, 688. 
Massachusetts, 7382. 
Minnesota, 660-662. 
New Jersey, 698. 
North Carolina, 702. 
South Carolina, 710. 
South Dakota, 711. 
Texas, 718. 
Virginia, 716. 
Washington, 717. 

disagreement as to, essential to agreement, 579. 

disputes as to should be reviewed before making retracements, 

337. 


doubtful, surveyors may enter land in Vermont, 715. 
erroneous survey not binding, 570, 571. 

established by ancient fences, 416, 425. 

established by common repute, 411. 

establishing in New Hampshire, 697. 

flats, determination of, 689. 

hedge as evidence of, 407. 

high-water mark as boundary, 167, 201. 

honest dispute as to, 564, 570, 573, 577, 579. 

ignorant as to, effect upon agreement,’ 568. 

indefinite agreement as to, 575. 

line long recognized, 411. 

location of one line by another, 415. 

long acquiesence between states, 255, 297, 

long established, courts loathe to change, 593. 

lost, accurate knowledge of subdividing required, 337. 
low-water mark as boundary, 169. 

meander lines not, 258. 

mistake in, not generally sikeings B12. 570: 
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BOUNDARIES—Continued. 
nations, United States and Canada, 165. 
natural features, 498. 
Nebraska and Missouri, 249. 
occupying to, effect, 601. 
Ohio and Canada, 165. 
original lines must govern, 420. 
parol agreement, 564, 568, 570, 572, 577. 
parol evidence, 418. 
perpetuating corners and lines in Indiana, 680. 
platted lots, may be determined, 661. 
pointing out by declarant, 234. 
pointing out, estoppel, 577. 
possession according to agreement, 570. 
practical location of, 576. 
private, proven by repute, 235, 422. 
proceedings in court may be had, 571. 
recognized by parties, 447. 
shifting water-line the boundary, 258. 
state laws as affecting, 348note. 
state resurvey statutes, rule concerning, 665. 
states, 165, 249, 252-255, 290, 297, 426-431. 

lake the boundary, 165. 
rivers, 255. 


streams, rules in various states, 330. 
sudden change of stream, 326. 
survey, binding effect of, 570. 
surveyor hired by one party, not binding, 571. 
surveys of, 571. 
Arkansas, 669. 
California, 670. 
Maine, 687. 
Mississippi, 691. 
Montana, 694. 
New York, 701. 
Oklahoma, 705. 
Oregon, 706. 
Utah, 714. 
Wyoming, 721. 
tide-waters, determination in Rhode Island, 709. 


trustee bound in private capacity, 567. 
undisputed line in other town, 414. 
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BOUNDARIES—Continued. 
unsurveyed land in Michigan, 690. 
water-line as, 258. 
shifting line remains the boundary, 288. 
deed carries accretion, 58. 
water’s edge as boundary, 170. 
Wisconsin and Minnesota, 297. 


BRIDGES, 
dedication for, 553. 


CALIFORNIA, 
appropriation of water, 250. 
board of registration for civil engineers, 659. 
construction of deeds, 493. 
licensing of surveyors, 659. 
plats, contents, 670. 
qualification of applicants for surveyor’s license, 659. 
re-establishing monuments, 670. 
riparian ownership, extent, 330. 
seal of surveyors, 659. 
surveys by county surveyor, 670. 


CALLS, 

artificial objects, when they control, 242. 
conflict of, most material control, 242, 393, 483. 
courses and distances most unreliable, 242. 
extrinsic eyidence to explain, 471. 
harmonizing, 83. 

retracements, 349. 
inconsistent, 242, 393, 483. 
mistakes in corrected, 243. 

patent, 420. 
most certain calls control, 51, 242. 
natural or permanent objects control, 8, 51, 242, 686. 
omissions in supplied, 241. 
preferences in calls, 83. 
quantity supporting, 486. 
surrounding circumstances as to, 242. 
uncertain calls may be rejected, 51. 
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CANADA, 
base lines in, 638. 
corners on correction lines, 644. 
correction lines, 639. 
correction of survey, 648. 
errors in survey, 648. 
legal subdivision, 645. 
ranges, 6387. 
rectangular system used, 635. 
resurvey on petition, 649. 
special instructions in surveys, 646, 
surveys in, 635-657. 
townships in, 637. 


CENTER OF SECTION, 
established, 45, 59, 372. 
finding, 1382, 133. 
markings, in Kansas, 684. 
state statutes contravening federal void, 59. 


CHAINMEN, 
should be sworn, 77. 


CLOSING CORNERS, 
base lines, 111. 
double corners, 339. 
establishment, method now followed, 340. 
exceptional cases, 114. 
explained, 27. 
marking, 223, 227. 
marks on monuments, 351. 
quarter-section corners restored on, 361. 
re-establishing, 354, 358, 390, 534, 537. 
controlling boundary, 354, 534. 
standard parallel, 354, 390. 
section-corners govern direction of lines, 339. 
section, markings, 227. ‘ 
standard corners, when, 353, 354. 
township, markings, 223, 
triple corners, 339. 
COLORADO, 
appropriation of water in, 250. 


disputed monuments relocated, 671. 
subdivision of sections, 671. 
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COLOR OF TITLE, 
definition, 598, 


COMPASS, 
SEE MAGNETIC NEEDLE; SOLAR COMPASS. 
CONDEMNATION, 
SEE EMINENT DOMAIN. 
CONNECTICUT, 


boundaries, determination, 672. 
monuments, placing, 672. 
riparian ownership, extent, 330. 
survey of, 632. 


CONSTRUCTION OF DEEDS, 
acts of parties may determine, 481. 
actual measurements only, 507. 
adjoining property consulted, 465. 
agreement as to boundary, 511. 
aided by government plan, 467. 
angles paramount to surface, 493. 
boundary between owners on fresh water stream, 512. 
boundary recognized by parties, 447. 
calls incomplete, 457. 
calls may be discarded, 458. 
circumstances under which executed, 465. 
clear meaning, can not be varied by explanation, 418. 
conflict in, from same grantor, 505. 
contents yield to boundaries, 453. 
course and distance rejected, 494. 
deficiency, 462. 
definite over indefinite, 498. 
descriptions may be rejected in part, 479. 
description uncertain, no other land owned by grantor, 475. 
distance, which to take, 501. 
equitable, 487. 
evidence aliunde to aid, 480. 
excess, 462. 
false and inconsistent description, 434. 
government plan aids, 467, ‘ 
grantor, construed against, 4386, 453, 487, 490, 509. 
importance of, 432. 
inconsistent calls, 418, 483, 490... 
inconsistent description, 419, 442, 445, 473. 
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CONSTRUCTION OF DEEDS—Continued. 
intent gathered from whole description, 440, 443. 
intention of parties to govern, 484, 448, 473. 
interested parties, meaning given to, 511. 
invalid plat referred to, 464, 485. 
irreconcilable description, 442, 
landmarks, 477. 
latent ambiguity, 441. 
length of outer line controlling, 474. 
lines run control, 496. 
long occupation considered, 444. 
lots wrongly numbered, 484. 
map referred to controls, 498. 
mill site, right to water power, 495. 
monuments control, 466, 493. 
most certain calls contro] less certain, 51. 
natural boundary controls courses, 515. 
natural objects called for, 514. 
original corners govern, 468. 
outer line a controlling factor, 474. 
parol evidence, 418, 438, 448. 
parol evidence should not create ambiguity, 448. 
particular words control general, 489. 
patent may be part of, 469. 
plat essential part of deed, 491. 
plat governs, 482. 
private way a boundary, 461, 508. 
quantity given, 456, 459. 
quantity supporting calls, 486. 
quarter-line more certain than meandered stream, 460. 
reference to other instruments, 439, 472. 

patent, 469. 
plan, 452, 491. 

rejection of words, 4338, 443. 
riparian rights, 316, 317. 
river, bounded by, 506. 
road, bounded by, 506. 
statutory provisions, California, 493. 
streams, grantee takes to-middle, 493. 
substitution of words, 433. 
surrounding circumstances considered, 495, 508. 
technical words, 487, 478. 
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CONSTRUCTION OF DEEDS—Continued. 
terms and phrases, 482-515. 

“according to government survey,” 499, 501, 524. 
“according to official plat” in patent, 54. 
“according to original survey,’ 499, 501. 
“along easterly line of street,” 492. 
“along or upon a road,’ 492. 
“beginning at,” 449. 
“beginning at an angle in the stone wall,” 492. 
“beginning on side of new road,” 492. 
“binding therewith,” 56. 
“bounded by a navigable river,” 504. 
“center of” highway, 454. 
“center of” street, 463. 
“down,” 514. 
“down center of creek,” 497. 
“down said river,” 506. 
“due west,” 51. 
“easterly,” 510. 
east half tract containing 50 acres, 499, 500. t 
“fractional part” of governmental subdivision, 500. 
“more or less according to United States Survey,” 523. 
“north 80 acres” of a quarter-section, 524. 
“northerly,” 451. 
“north line” of road, 455. 
‘north seven chains to lake,” 507. 
‘northwest corner” of lot, 500. 
“one-half” of creek, 497. 
“on Serry place,” 508. 
“on the bank of a river,” 56. 
“right-of-way of an alley,” 438. 
“running to,” 450. 
“side of stream,” 512. 
“stake and stone,” 510. 
“the lot,” 500. 
“thence up said river,” 506. 
“to a fence,” 513. 
“to a point in the river,’ 56. 
“to low-water mark,” 514. 
“to said highway,” 492. 
“to the pond,” 510. 
“to tree on bank of river,” 503. 
“west half,” 499, 500. 
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CONSTRUCTION OF DEEDS—Continued. 
tide-water, grantee takes to high-water mark, 493. 
unrecorded plats, refererice to, 446. 
valid, construed as, 433, 488. 
validity of, location by surveyor, 476. 
variance in distances, 470. 
water a boundary, 515. 
words rejected as surplusage, 435. 


CONTROL SURVEYS, 
SEE TRIANGULATION. 


CONVERGENCE OF MERIDIANS, 
counter-acted, how, 27. 
differs in different latitudes, 27. 
guide meridians, 26. 
standard parallels, purpose, 27. 
subdivision of township, 104, 106. 
table, 106. 


CO-ORDINATE SURVEYING, 
SEE TRIANGULATION. 

Baltimore, use in, 738. 
controlled by triangulation stations, 728. 
definition, 722. 
Egyptians used to preserve positions of land, 732. 
geographic positions, 722. 
Hawaii, use in, 782. 
local systems, 729. 
Maryland system, 733, Appendix, p. 820. 
Massachusetts, use in, 782. 
method of using, 7385. 
New Jersey system, 699. 
New York system, 701, 733. 
North Carolina system, 702. 
Pennsylvania system, 708, 733. 
permanency of points established by, 723. 
plane co-ordinates explained, 729. 
plane rectangular positions, 722. 
publications of geodetic data, 727, 730. 
recovery of lost stations, 731. 
second order accuracy should be achieved, 725. 
state plane co-ordinate systems established, 722, 730. 
state statutes adopting, 733. 
triangulation monuments used, 727. 
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CO-ORDINATE SURVEYING—Continued. 
uses of, 735. 
value of co-ordinate systems, 735. 
water, use to determine points in, 732. 
zones in state systems, 730, 735. 


CORNERS, 

SEE CLOSING CORNERS; LOST CORNERS AND LINES; MEANDER CORNERS; 
QUARTER-QUARTER SECTION CORNERS; QUARTER-SECTION CORNERS; 
SECTION-CORNERS; TOWNSHIP CORNERS. 

ancient, 425. 
change in location, review by court, 348. 
court may not correct, 394. 
definition, 378 
double, when established, 339. 
established as proper corners of sections, 56, 
established, govern, 468. 
existent, definition, 335, 380. 
field notes must be followed, 412. 
fixing original in Minnesota, 661. 
government corners conclusive, 391, 401. 
highways located over, 717. 
ilustration of method of finding, 551. 
inconsistency between corner and patent, 420. 
long recognized, 400. 
lost, definition, 335, 401. 
marked by stones, 684. 
marking, 14, 16, 82. 
North Dakota, 708. 
permanent monuments used, 214, 219, 220. 
pits and mounds used, 221. 
Wyoming, 721. 
markings of, 218-232, 
monument distinguished, 378. 
obliterated, definition, 335. 
perpetuation in Indiana, 680. 
precedence of one over another in retracements, 349. 
preservation by landowners, not lost, 79. 
quarter-section corners, where placed, 56. 
remarking in California, 670. 
restoration. on base lines or standard parallels, 352, 399. 
search for, 400. 
“standard corners” defined, 353. 
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CORNERS—Continued. 
state can not change, 391. 
trees near corner to be marked, 51. 
triple, when established, 339. 
true corner where government surveyors placed it, 59, 240, 243. 
unchangeable, 45, 56, 243. 
witness-points to locate corner, 218. 


CORRECTION LINES, 
SEE STANDARD PARALLELS OR CORRECTION LINES. 


Canada, 639, 644, 


COUNTY SURVEYORS, 
deputies, 658. 
duties, 658. 
Oregon, 706, 
Wisconsin, 719. 
election, 658. 
liability for negligence, 584. 
qualifications, 658. 
statutory provisions relating to surveys by, 669-671, 674, 675, 
684, 685, 690, 691, 694-696, 703-706, 711, 712, 714, 717. 
statutory provisions relating to the location of corners by, 668, 
670, 671, 684, 695, 700, 703, 706, 714, 717, 721. 
witnesses, examination, 684, 695, 700, 704, 705. 


COURSES, 
according to true meridian, 670, 694, 696, 711. 
definition, 6. 
lines actually run control, 674. 
old presumed correct, 13. 
retracing, 9, 10, 11. 
varied, 421. 
yield to fixed monuments, 8, 51, 60, 214, 239, 240, 242, 401, 421, 
681. 


D 
DECLARATIONS, 
Sra EVIDENCE. 
adjoining landowners, as establishing boundary, 676. 
adverse holder, 600. 
after parting with title, 237, 
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DECLARATIONS—Continued. 
against interest of declarant, 235. 
agent, 238. 
before controversy arose, 283, 235. 
boundary, 573. 
caution in receiving, 235. 
chainmen, 425. 
contradictions of original survey, not admissible, 234. 
deceased persons, 11, 79, 80, 233, 234, 382, 408, 422, 425. 
deposition of deceased, 234. 
field notes of surveyor, 234. 
grantor, contemporaneous with making conveyance, 404. 
identity of corner, 234. 
interested persons, 425. 
knowledge of declarant necessary, 234. 
lost corner, location of, 403. 
made on ground, 234. 
New Jersey, strict rule governing, 286. 
old residents, 405, 407, 409, 417, 421, 422. 
owner of adjoining tract, 425. 
owner of land, against interest, 235. 
parol evidence, 422. 
person in possession, 235, 422, 425. 
private boundaries, 410. 
private or public boundaries, rule, 236. 
public boundaries, 236. 
record can not be contradicted by, 409. 
surveyor, 234, 405, 409. 
deceased, 382, 406, 416, 422. 
deposition of, 422. 
not on ground, 2384. 
show mistake, 405. 
survey made by, 80, 234, 409. 
surveyor and assistants who made survey, 234. 


DEDICATION, 
acceptance by donee, 552, 555. 
acceptance by public presumed, 555, 
acceptance by user, 555. 
acceptance within reasonable time, 555. 
accretion in, 274. 5 
acts, inconsistent with trust, 557. 
acts not amounting to, 558. 
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DEDICATION—Continued. 
acts of, 554. 
ancient origin, 553. 
bridges, rules for, 553. 
charitable purpose, 553. 
consideration unnecessary, 552. 
conveyance on street before vacation, 556. 
conveyance on vacated street, 556. 
depots, rules for, ‘553. r fi 
donee can not divest itself of, 556. 
donor and donee necessary, 552. 
educational use, 5538. 
enjoyment by limited class, 553. 
estoppel, 590. 
donee, 560. 
donor, 561. 
explained, 5538. 
fee may remain in donor, 556. 
highways, rules, 558. 
injunctional suit by dedicator, 556. 
intention of owner, gist, 554. 
irrevocable, 557. 
* limitations on, 556. 
lot owners have interest in, 562. 
method to use, 554. 
parks, rules, 5538. 
plat, recording required, 589. 
plat showing, 553. 
platting operates as, 244, 554, 555, 588, 589. 
private roads, 553. 
public use, 552, 5538. 
purchase by city, no dedication, 5538. 
release of riparian rights by, 317. 
religious worship, 553. 
reservations of minerals on, 559. 
reversion, 557. 
reverter can not be extinguished by court, 557._ 
state can not destroy trust, 556. 
statute of frauds does not apply, 554. 
street, owner takes to center, 556. 
user may establish, 589, 590. 
wharf, erection of not dedication, 558. 
wharves, rules for, 553. 
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DEDICATION—Continued. 
withdrawal of offer, 556. 
words of, 562. 
writing unnecessary, 554. 


DEEDS, 

SEE CONSTRUCTION OF DEEDs. 
DEFICIENCY, 

SEE EXCESS. AND DEFICIENCY. 
DELAWARE, 


boundaries determined by commission, 673. 
boundary with New Jersey, 427, 481. 


DEPENDENT SURVEYS, 
claims shall be respected, 120. 
diagram of, 124. 
example illustration, 124. 
original survey legal if no fraud or mistake, 120. 
restoration of corners, 124. 
rules, 102, 120. 
surveyor should have notes of original survey, 120. 
when made, 120. 


DEPOSITION, 
deceased surveyor, 422. 


DERELICTION, 
definition, 248. 
determination, 254. 


DESCRIPTION, 
SEE CONSTRUCTION OF DEEDS. 


DETACHED SURVEYS, 
joinder to regular, 102, 127. 


DISTANCES, 
apportioning, 9. 
controlled by monuments, 421. 
definition, 7. 
lines actually run.control,.674, 
monuments control, 676. 
monuments marking, 10, 11. 
original presumed correct, 7, 45. 
shortened or lengthened, 421. 
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yield to fixed monuments, 8, 51,214, 239, 240, 242, 401, 421, 681. 
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DOCKS AND DOCK PRIVILEGES, 

building docks, rights, 301. 

construction to water-front, 277. 

dedication, 553. 

division, 247, 248, 257, 262, 264, 273, 306. 
distinguished from division of dry lake, 306. 
Rhode Island, 709. 

general rule, 301. 

line of division run from water-line, 262. 

line of navigability considered, 246. 

navigation not to be interfered with, 330. 

public, right to build, 301. 

riparian owners may erect, no dedication, 558. 

sea, division of, 278. 

shore-owner may build, 268, 281, 291. 


DOUBLE CORNERS, 
base line or standard parallels, 340. 
care required before using, 339, 340. 
distance from standard corners, 100. 
established, where, 185, 136. 
explanation, 87. 
field-note entries, 100. 
new surveys closing on old, 341. 
restoration where both lost, 364, 365. 
restoration where one is known, 868, 539. 
standard parallels, 27, 100. 
township lines, established on, 339. 


DOUBLE PROPORTIONATE MEASUREMENT, 
corners located by, 385. 
definition, 385. 
illustration, 124, 356, 530. 
interior section corners, restoration, 359, 392. 
precedence of one line over another recognized, 349. 
quarter-corners on township lines, when applicable to, 360. 
reason for, 385. 
section-corners on township lines, when applicable to, 360. 


township corners common to four townships, restoration, 356, 
386, 387, 536. 


~ 


E 


EASEMENT, 
owners of lots to have in streets and parks, 592. 
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EBB AND FLOW OF TIDE, 
test of navigability, 167, 171. 


EMINENT DOMAIN, 
compensation must be paid, 607. 
condemnation proceeding, 607. 
owner entitled to be heard, 607. 
procedure followed, 607. 
rights of, 607. 


ESTOPPEL, 
acquiescence for long period, an Onze 
acts of party, 577. 
acts of surveyor do not constitute, 571. 
agreed line, 578, 579, 678. 
boundary disputes, 576. 
boundary established by, 662. 
building constructed on line will not cause, 570. 
dedication by, 560, 589. 
donee in dedication, 560. 
donor in dedication, 561. 
highways, 616. 
occupying to line agreed upon, 575. 
pointing out lines, 577. 
proprietor of plat, 592. 
street, denial of existence, 592. 
street platted, owner can not deny use, 589. 


EVIDENCE, 

SEE DECLARATIONS. 
accessories to find obliterated monument, 379. 
accretion determined by extrinsic evidence, 315. 
accretion, proof, 258, 296. 
acquiescence of parties, 404. 
acts of public authorities, 404. 
admitted monuments conclusive, 239. 
adverse possession, 598, 599. 
aliunde to aid description, 480, 489. 
ancient fences, 10, 11, 72, 415, 416. 
ancient plan, 413, 423, 424. 
ancient survey, 416, 424. 
boundaries of states and nations, 426, 431. 
burden of proof on him who assails grant, 51. 
care in searching for monument, 419. 
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EVIDENCE—Continued. 
caution in finding lost corners, 18. 
certainty, 80. 
common repute as to boundary, 411, 421, 425. 
conflicting calls determined, 242. 
copies of official map as evidence, 591. 
county surveyor’s certificate, 721. 
courses and distances, 421. 
declarations of adverse holder, 600. 
deeds, parol evidence in construing, 438, 448. 
dehors the instrument.to establish tract, 244. 
deposition of deceased surveyor, 422. 
division of flats, 309. 
extrinsic evidence, 471. 
definition, 471. 
explanation of calls, 471. 
lost corners, 248, 403. 
only when necessary, 80. 
fences, 404. 
field notes, 248, 406, 706. 
original survey, 240. 
when not proper, 213. 
hearsay evidence in determining lines, 234, 235. 
hedge as evidence of boundary, 407. 
illustration of use in finding lost corners, 551. 
jurisdiction of states, 427. 
lines as evidence of other lines, 415. 
lost corners, 240, 243. 
extrinsic evidence as to, 248. 
re-established by old residents, 240, 
lost highway determined by persons who knew location, 240. 
maps and plats, 218, 248, 412. 
monument, 289, 378. 
mounds and pits, 17. 
natural features, 4038, 498. 
old residents, 11, 240, 348, 382. 
omission in calls shown, 241. 
original lines and corners, 7. 
parol evidence, 404-411. 
explaining description, 418. 
identification of monument, 419, 
latent ambiguity explained, 586. 
showing boundary, 418. 
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EVIDENCE—Continued. 
plats and descriptions from field notes, 51. 
remains of monument, 15. 
reputation, 234, 404, 411, 421, 425, 676. 
state boundary, judicial notice, 254, 430. 
subsequent survey, 382. 
survey as, 701, 704. 
by agreement, 696. 
by county surveyor, 669, 684, 685, 690, 696, 704, 706. 
by court, 688. 
requirements, 701, 704. 
surveyors, 417. 
deceased surveyor, 410, 416. : 
private records, 406. 
survey records as, 591. 
surveys in Georgia, 675. 
trees when marked, 421. 
undisputed line in another town, 414. 
unrecorded plat, 244. 
witness-trees, 14. 


EXCESS AND DEFICIENCY, 

apportionment, 174-197. 
between several devisees, 175. 
between two northern tiers of sections, 177. 
certain cases, apportionment not made, 188. 
entire line, 174, 175, 184, 462, 470. 
lots, 188. 
whole tract transferred, 181. 

area of tract stated, 186. 

city lots, apportionment among, 182, 183, 189, 190, 194-197. 
error in platting, 189. 
fractional lots, 190, 194. 
frontage of all except one shown, 194, 196. 
irregular lots, 187. 
replatting original block, 195. 

contents of tract stated, 186. 

criticism of Missouri court, 180. 

deeds by same grantor at same time, 191. 

deeds showing intent to convey whole lot, 185. 

equitable apportionment required, 179. 

error in platting village, 189. 

grantee first in time takes full amount, 193. 
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EXCESS AND DEFICIENCY—Continued. 
grants made at different times, 188. 
irregular lots or tracts, 187, 192. 
lines, apportionment along entire length, 174, 175, 184. 
original and subsequent surveys distinguished, 176. 
permanent monuments not to be moved, 197. 
proper and improper rulings of courts, 180. 
proportionate measurements to determine difference in lines, 
849, 377. ; 
proportion to widths granted, 182. 
rule in Nebraska, 175. 
sections, 174-178. 
corners of two northern tiers lost, 177. 
north side of township, 174, 176. 
one-sixteenth corner in north tier, 178. 
quarter directly on range line affected, 57. 
quarter-section corner not found, 57. 
separate surveys and successive grants, 193. 
state law in conflict with federal Jaw void, 57, 180. 
townships, 98. 
Canada, 641, 656. 
half-mile next to township or range line, 134. 
northern and western tiers of sections affected, 34, 51, 
101, 115. 
quarter-sections directly on range line affected, 57. 
south and east sides affected in certain cases, 86, 117. 
variance in whole line, 470. 
variations in rules, 175. 


EXISTANT CORNER, 
definition, 835, 380. 


EXPERT WITNESS, 
opinions, when not admissible, 586. 
questions to which he may testify, 586. 
surveyor, 586. 


EXTINCT CORNERS, 
SEE LOstT CORNERS AND LINES. 


EXTRINSIC EVIDENCE, 
definition, 471. 
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FIELD NOTES AND PLATS, 
ancient, as evidence, 424. 
approved plat imports verity, 51. 
bearing trees, 92. 
commissioner of land-office, return to, 51. 
contents, 51. 
Maine, 687. 
South Dakota, 711. 
Texas, 713. 
copies necessary in retracing lines, 337, 340. 
data of natural features, -71. 
delivery to state officers, 47. 
evidence, 51, 406, 706. 
examination of notes of original survey, 333. 
free access to public shall be given by state, 49. 
full notes as to, 380. 
Kansas, regulations, 684. 
lines actually run control, 662. 
markings in, 226-232. 
notes doubtful evidence of boundaries, 51. 
notes of all markings, 51. 
notes of natural features, 51. 
obtaining copies from officials, 370. 
official plat governs, 54. 
plats must be made, 51. 
plats need not be made by deputy surveyor, 51, 
record to be kept, 82. 
requirements, 668, 685. 
in Arizona, 668. 
in Kentucky, 685. 
state must provide for safe-keeping, 50. 
variation between plat and notes, 213. 
yield to monuments, 589. 


FLATS, 

cove, division, 309. 

division, 272, 275, 304, 309, 322, 330, 331. 
cove flats, 309. 
curved shores, 304, 
Massachusetts, 689.: . ; 
Rhode Island, 709. 

equitable division, 304. 

sea, division of, 273. 
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FLORIDA, 
agreement on boundary not binding on nonconsenting owner, 674. 
boundaries, jurisdiction to determine, 674. 
courses and distances yield to survey as run, 674. 
riparian ownership, extent, 330. 
surveys by county surveyor, 674. 


FRACTIONAL LINES, 
restoration, 369, 543. 


FRACTIONAL LOTS, 
adjacent to townsite, 149, 
area, computation, 144, 158-161. 
areas sometimes omitted, 158. 
boundaries, 147. 
definition, 145. 
designation, 148. 
duplication of numbers not permitted, 156. 
examples in computing area, 160. 

- formed in office, 146. 

irregular surveys, 157. 
islands, 148, 150. 
mining claims, 155. 
north boundary of township, 151. 
numbering, 144, 148, 156. 
platting lots in fractional sections, 144. 
position of, 148. 
purpose of chapter, 162. 
reservations, 154. 
rules for forming, 147, 151, 152. 
section six, 158, 160. 
survey of, 346. 
uniformity in numbering, 156. 
water-frontage, 146, 
west boundary of township, 152. 


FRACTIONAL SECTIONS, 
center lines, how run, 347. 
contents, 346. 
corners, restoration, 369. 
definition, 144, 
discretion allowed surveyor in laying out, 62. 
laying out, 62. 
lines in, how run, 56, 61, 346, 347. 
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FRACTIONAL SECTIONS—Continued. 

lots in, 346. 

meander corners re-established, 140. 

“mean lines” used, 186. 

numbering of lots, 144. 

one-sixteenth corners, 1388. 

platted into lots, 144. 

sale by lot numbers, 144. 

state law in conflict with federal law void, 51. 

subdivision, 136, 139, 147, 873, 875, 517-522. 
federal law, 51, 346. 
fractional townships, 136. 


FRACTIONAL TOWNSHIPS, 
sectional guide meridians, 125. 
subdivision, 125, 126. 

east to west, 125. 
north to south, 125, 126. 
west to east, 126. 


FRAGMENTARY SURVEYS, 
rules for making, 347note. 


FRAGMENTARY TOWNSHIPS, 
illustration, 127. 
lines presumed correct, 127. 
local surveyor must have full notes of survey, 127. 
partially subdivided, 127. 


FRAUDULENT SURVEYS, 
avoidance of, resurvey, 278. 
courses and distances govern, 396. 
government may convey land between meander line and shore, 
285, 296. 
lake falsely designated, sale of land, 278. 
lake not existent, 278. ; 
meander line held the boundary line, 277, 278, 285. 
Moon Lake case, 278. 


GENERAL LAND-OFFICE, 
established, 36. 
information from, 131. 
information to surveyors, 334. 
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GENERAL LAND-OFFICE—Continued. 
reorganization, 40. 
rules advisory when no public lands involved, 347. 
under “interior department,” 36. 


GEODETIC SURVEYING, 
SEE CO-ORDINATE SURVEYING; TRIANGULATION. 


GEORGIA, 
boundary with Alabama, 255note, 431. 
county surveyors’ duties, 675. 
determination of boundaries, 675.. 
processioners, 675. 
riparian ownership, extent, 330. 
rules for determining disputed lines, 676. 


GREAT LAKES, 
riparian owner takes to meander line, 168. 
state owns beds, 168. 
where a boundary, 173. 


GUIDE MERIDIANS, 
convergence, 98. 
definition, 26. 
early surveys, 95. 
establishment, 2, 26, 95, 98. 
exceptional cases, 117. 
southerly, how run, 95. 


HACKS, | 
definition, 351. 
description of old marks, 351. 
evidence of true line, 351. 
line-trees, how marked, 216. 


HAWAII, 
land court, 732, 734. 
marking of triangulation stations, 732. 
surveys by co-ordinate methods, 732. 


HELIOTROPES, 
explanation, 726. 
use in triangulation, 726. 
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HIGH SEAS, 
definition, 430. 
Great Lakes, 430. 


HIGH-WATER MARK, 
boundary, 201. 
changes with change of waters, 201. 
determination, 302, 320. 
meander line may be above or below, 201. 
meaning, 263, 302. 


HIGHWAYS, 

abandonment, 614. 
alteration, 612. 
ancient fences on line of, 609. 
corners in right-of-way, locating in WaAshingiap, value 
county surveyors, 658. 
dedication, 553. 
definition, 605. 
elevation deflecting travel on, 618. 
estoppel as to, 616, 
failure to open or repair, 615. 
fencing in part of, 616. 
laying out, 605, 606. 
lost, proved by old residents, 240. 
marking corners and angles, 608. 
new over old, 615. 

‘ nonuser, 614. 
obstruction, equity may remove, 618. 
owners of lots, rights, 592. 
prescription, 610. 
retracing line of, 609. 
right-of-way obtained by condemnation, 607. 
rivers as, 245. 
special statutes, 618. 
state law regulates, 605, 606. 
survey, 608. 
unreasonable delay in opening, 616. 
user, 610, 611. 
vacation, 613. 


HISTORY, 
land surveying, 2. 
rectangular surveys in United States, 342-346. 
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HOLLAND PURCHASE, 
information about, 624. 
resurvey, 623. 
survey, 621, 622. 
townships, 622. 


IDAHO, 
appropriation of water in, 250. 
resurveys conform to federal rules, 677. 
riparian ownership, extent, 330. 


ILLINOIS, 
agreements as to boundaries, 678. 
boundary with Iowa, 255note, 431. 
riparian ownership, extent, 330. 


IMPASSABLE OBJECT, 
marked by witness-point, 218. 


IMPERCEPTIBLE CHANGE, 
definition, 315. 


INDEPENDENT RESURVEYS, 
agreement with previously established lines, 121. 
definition, 121. 
proper where gross frauds in original survey, 121. 
rules to be followed, 102, 121. 


INDIANA, 
boundary with Kentucky, 431. 
corners and lines perpetuated, 680. 
riparian ownership, extent, 330. 


INSTRUCTIONS, 
book form, 838. 
early not available, 338. 
land-office, how to obtain, 371. 
restoration of lost or obliterated corners, 333-390. 
special instructions of surveys must be considered, 383. 
special sometimes given, 516. 
special, surveys made under, 28. 


INSTRUMENTS, 


adjustment of, 12, 51, 76. 
county surveyor to provide, 669. 


INDEX 855 


[References are to Sections.] 


INSTRUMENTS—Continued. 
error in use, 376. 
Kansas, testing in, 684. 
Maine, testing in, 687. 
Mississippi, testing in, 691. 
New Jersey, testing in, 699. 
North Carolina, testing in, 702. 
Pennsylvania, testing in, 708. 
solar compass, 73. 
Tennessee, testing in, 712. 
Texas, testing in, 713. 
theodolite, 726. 
triangulation, 726. 
Virginia, testing in, 716. 


INTERNATIONAL BOUNDARY, 
United States and Canada, 426, 628. 


IOWA, 
boundary with Illinois, 255note, 431. 
determination of corners or boundaries, 681. 
riparian ownership, extent, 330. 


IRREGULAR ORDER SURVEYS, 
method in general, 128, 129. 


IRREGULAR TRACT, 
“more or less according to United States survey,” to run out 
tract, 523. 
north eighty acres of quarter, to run out, 524. 


ISLANDS, 
accretion to, 252, 300, 322. 
accretion to shore, 280. 
definition, 252. 
formed upon submerged land, 271. 
fractional lots, 150. 
fractional lots tied to main shore, 150. 
fraud in omitting survey, 256, 298, 326. 
jurisdiction in boundary waters, 428. 
located with reference to mainland, 207. 
loss of shore to owners, 315. 
made by change of stream, 323. 
meandering, 207. 
mistake in survey, 298, 322, 326. 
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ISLANDS—Continued. 
movable, 300. 
omitted islands may be surveyed, 66, 330. 
owned by proprietor of shore in some states, 256. 
ownership, 298, 312. 
nonnavigable streams, 315. 
when formed in stream, 252. 
shore opposite washed away, 252. 
springing up in stream, 326. 
state may own, 298. 
Staten Island, 431. 
state owns in certain streams, 256. 
sudden change, 315. 
survey, 207. 
title when one side of center of stream, 312. 
unsurveyed, title, 66, 247, 256, 267, 298, 317. 
fraud or mistake, 172. 
no fraud or mistake, 322. 
shore owner, 172. 


ISOLATED SURVEYS, 
retracing, 88. 
' special instructions for, 88. 


JUDICIAL NOTICE, 
state boundaries, 254, 430. 


JURISDICTION, 
Detroit River, 430. 
Lake Huron, 430. 
Lake Michigan, 431. 
Mississippi River, 430. 


K 
KANSAS, 
agreement as to boundaries, 684. 
boundary of, 254. , 
comparing magnetic meridian with true meridian, 684. 
county surveyor may administer oaths, 684. 
marking of corners, 684. 


re-establishing corners according to government.suryey, 682. 
resurveys, rules, 684, 
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KANSAS—Continued. 
riparian ownership, extent, 330. 
subdivision of sections, 683. 
surveys by county surveyor as evidence, 684. 


KENTUCKY, 
boundary, 249, 255note, 431. 
boundary with Missouri, 255note, 431. 
determination of boundaries, 685. 
' field notes, contents, 685. 
horizontal measurement, 685. 
riparian ownership, extent, 330. 
rules for resurveys, 685. 
survey by county surveyor, 685. 
Wolf Island part of state, 431. 


L 


LAKES, 
beds, title, 280, 281. 
navigable lakes in Wisconsin, 330. 
nonnavigable lakes, 259, 276, 281. 
small lake, 329. 
state owns, 163, 280. 
between nations or states, open to both, 165. 
conveyance on, carries all rights to bed and accretions, :279. 
division of bed, 245, 258, 266. 
dried-up lake, 276. 
inland lake, 332. 
long lake, 281, 328. 
round lake, 258, 305. 
falsely meandered, effect, 277, 278. 
government can not grant title to beds, 168. 
grant on, carries to middle, 286. 
ice, rights, 173. 
island forming in, title, 280. 
island located in, survey, 207. 
Lake Michigan, rights, 165. 
long, division of bed, 281. 
long irregular, division, 328. 
low-water mark, boundary in some eee 169. 
meandering, 205. 
wholly within one section, 206. 
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LAKES—Continued. 

Moon Lake case, 278. 

national boundaries, three-mile limit not applicable, 165. 
navigable lakes in Minnesota, 330. 

nonnavigable, rights, 284. 

rights determined by state, 168. 
riparian owner follows receding water, 165. 

round, division of bed, 258, 281, 305. 

shore owner’s rights, 165, 173. 

state can not destroy lake to the injury of riparian owners, 322. 
state law governs as to rights of riparian owner, 163. 
submerged lands belong to state, 168. 


LAND COURTS, 
boundaries determined by, 782. 
Hawaii, 732, 734. 
map archives as part of, 734, 735. 
Massachusetts, 619, 625, 689, 732, 734. 
value, 734. 


LAND SURVEYING, 
congressional acts concerning, 342-346. 
definition in California, 659. 
history, 2. 
instruments, 12. 
irregular order and partial, 128, 129. 
rectangular system, 4. 
special instructions concerning, 1. 
system of metes and bounds, 3. 


LINES, 
actually run are true lines, 56. 
ancient, 425, 
blazed trees on, 215, 216. 
fractional sections, how run, 56. 
hacks on, 216, 351. 
half-quarter sections, 61. 
harmonizing calls, 349. 
limitation of error from true course, 341. 
location of one by another, 415. | 
long abided by, 415. 
marking, 216. 
not run, how ascertained, 56. 
positions indicated by blazed trees, 216, 
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LINES—Continued. 
precedence of one over another in retracements, Bau. 
proportionate measurement, 377. ' 
trees, marks on, 216. : 
variance from original distance, proportional measurement, 349. 


LINE TREES, 
aid to find line and corner, 75. 
hack on, evidence of line, 351. 
identification of missing corner, 348. 
marked trees not to be cut into, 351. 
markings, 216, 351. 
permanent monuments, 403. 


LITTORAL PROPRIETORS, 
definition, 245. 


eas CORNERS AND LINES, 

SEE EVIDENCE; RETRACEMENTS. 
ancient fences as proof, 10, 11, 415, 416. 
base lines, restoration of corners, 352, 399. 
bearings, determining, 350note. 
boundary disputes should be considered, 382. 
broken boundaries, restoring corners, 389. 
Canada, re-establishing in, 652. 
care required in searching for monuments, 419. 
caution as to evidence, 18. 
closing corners restored, 354, 358, 390, 534, 537. 
declarations of deceased persons, 403. 
definition, 335, 401, 677. 
determination, 382, 
double corners, restoration, 363-365. 
evidence of, 382. 
evidence of original position preferred, 335. 
extrinsic evidence to re-establish, 243, 403. 
fences as evidence, 404. 
field notes and plats as evidence, 218, 406. 
harmonizing calls, 349, 
illustration of method in finding, 551. 
intersection corners re-established, 51. 
letter from commissioner regarding, 387, 550. 
line terminated in one direction, re-establishing corners, 369, 

888, 538. 

located by those who saw. corner, 404, 
lots, use of proportionate measurement, 397. 
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LOST CORNERS AND LINES—Continued. 


magnetic declination not to be used to locate, 350. 
meander corners restored, 368, 369, 388, 392, 538, 551. 
monuments destroyed, 11. 
monuments recorded in original survey best means of relocating, 
348. 
mounds and pits destroyed, 17. 
natural features used to locate, 71. 
natural objects on, 8. 
not lost until means of locating it are exhausted, 382. 
old fences as evidence, 17. 
old lines long abided by not to be disturbed, 333. 
old resident’s testimony, 348, 403. 
original line presumed correct, 13. 
original location, restoration in same place required, 45, 347, 348. 
plane co-ordinates method used, 731. 
positive testimony of original prevails over subsequent survey, 
407. 
precedence of certain lines and corners over others, 349. 
quarter-section corners re-established, 360-362. 
records of surveyor as evidence, 406. 
re-establishing, 9-17, 352-402, 517-551. 
Canada, 652. 
double corners, 363-365. 
general average of lines taken, 351. 
identification by marks recorded in original survey, 348. 
illustration of methods, 551. 
knowledge of subdividing required, 337. 
line overrunning or falling short, proportional measure- 
ment, 349. 
line terminating in one direction, 369, 388, 538. 
line-trees used, 75. 
magnetic declination not used; 350. 
meander corners, 368, 869, 388, 392, 538, 551. 
monuments, use in, 348. 
original location, 45, 347, 348. 
plane co-ordinate points, 731. 
precedence of certain lines and corners over Get 349. 
proportionate, measurements, use, 9, 124,142, 355, 384, 
385. 
quarter-section corners, 360-362. 
rules different than for original surveys, 336. 
section-corners, 359-362, 392. 
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LOST CORNERS AND LINES—Continued. 
re-establishing, 
special information, 334, 
standard parallels, corners on, 349, 352, 399. 
state rules of property-rights considered, 848note. 
steps to be followed, 337: 
township corners, 356, 357, 386, 387, 536. 
triple corners, 366, 367, 541, 542. 
re-establishing under state statutes, 348note, 668, 665. 
Arizona, 668. . 
California, 670. 
Colorado, 671. 
Florida, 674. 
Georgia, 675, 676. 
Idaho, 677. 
Illinois, 679. 
Indiana, 680. 
Iowa, 681. 
Kansas, 682, 684. 
Louisiana, 686. 
Michigan, 690. 
Missouri, 698. 
Nebraska, 695. 
New Hampshire, 697. 
New Mexico, 700. 
North Dakota, 703. i 
Ohio, 704. Bs 
« Oregon, 706, 707. 
Utah, 714. 
Washington, 717. 
Wisconsin, 719. 
Wyoming, 721. 
relocation by previous surveyor as evidence, 382, 
reputation, 411. 
retracements, 9. 
between known corners to determine variation in record 
courses, 89, 349. 
rules for finding, 347. 
applicable to private lands when not contrary to state 
law, 347. 
applicable to public lands, 347. 
not to be used until other evidence exhausted, 382. 
searching for evidence, 11, 14, 15, 17, 142, 381. 
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LOST CORNERS AND LINES—Continued. 
search must be made to find original monument or accessories, 
81, 380. 
section-corners, 359-362. 
‘ relocated before quarter-corners, 349. 
restoration, 359-362, 392. 
standard parallels, restoration of corners, 352, 399. 
state laws, validity, 45, 663, 665. 
state resurvey statutes, rule concerning, 665. 
state statute subordinate to federal rules, 692. 
township corners, restoration, 356, 357, 386, 387, 536. 
triple corners, how restored, 366, 367, 541, 542. 


LOUISIANA, 
action of boundary, 686. 
“poundary” defined, 686. 
chain carriers, 686. 
resurveys, 686. 
riparian ownership, extent, 330. 
surveyor’s fees, 686. 


LOW-WATER MARK, 
definition, 302. 
determination, 302, 320. 


MACOMB’S PURCHASE, 
information concerning, 624. 
letter from state engineer regarding, 620. 
location, 620. 
survey, 620. 


¥ 


MAGNETIC DECLINATION, 
determination in Mississippi, 691. 
expressed on plats, 670, 685, 694, 696, 700, 707, 716, 719. 
government declines to advise as to, 350. 
method of showing in early surveys, 350. 
not to be used as basis for locating lost line, 350. 
recording, 687, 702, 704. 
statements as to in Colorado, 671. 
test for, in Kansas, 684. 
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MAGNETIC NEEDLE, 
government surveyors, use forbidden, 350, 
local magnetism affects, 350. 
public surveys, magnetic needle not used, 6, 24, 78. 
triangulation, magnetic needle not used, 623. 
uncertainty of, 350. 
variation, 3. 
central Wisconsin, 24, 
east. or west, 24. 


MAINE, 
riparian ownership, extent, 330. 
standards for testing instruments, 687. 
surveyor appointed by court, 687. 


MAPS, 
evidence, use as, 412, 424. 
ancient maps, 413, 424. 
ownership map made in making retracements, 337, 


MARKING TOOLS, 
enumerated, 219. 


MARYLAND, 
co-ordinate system statute, Appendix, p. 820. 
determination of boundary lines, 688. 
surveys, 623. 


MASSACHUSETTS, 
flats, division, 689. 
land court, 619, 625, 689, 732, 734. 
locating lands, 619, 623, 625. 
riparian ownership, extent, 330. © 
triangulation, 732. 


MEAN COURSES, 
when to use, 533. 


MEANDER CORNERS, 
auxiliary meander corner, 207. 
establishment, 204. 
illustration of method of locating, 551. 
instructions of land department, 198, 
islands, establishment, 207. 
lake or pond entirely within section, 206. 
marking, 204, 232. 
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MEANDER CORNERS—Continued. 
marks on monuments, 351. 
places where located, 204. 

not to expose to waves, 208. 

proportional measurements used to locate, 140. 
re-establishing, 140, 368, 369, 388, 392, 538, 551. 
standard corners, when meander corners, 353. 
temporary, location, 208. 
unsurveyable lands, meander corners not to be used, 209. 
witness-corner to a meander corner, 208. 


MEANDER LINE, 
accretion, not considered in apportioning, 258. 
banks of streams, 201, 202. 
bayou and not river the boundary, 212. 
bayous, 205, 212. 
boundary is water-line, 56, 199, 200, 201, 210, 258, 260, 265, 276, 
279, 308. 
boundary not limited by, 199, 201. 
boundary, when is the meander line, 210, 211. 
compass courses required, 204. 
corners on line to be noted, 204. 
dangerous streams to be meandered, 282: 
definition, 199. 
difference between meander and shore-line, 283. 
division of riparian rights from, 262. 
examination in field before acceptance, 204, 
false, effect, Moon Lake case, 278. : 
field notes, waterfalls and natural objects to be noted, 205. 
follows general course of stream, 201. 
fraud in running, 210, 212, 277, 278, 308. 
meander line the boundary, 58, 258, 276, 277, 278, 283, 
296, 308. 
not binding on government, 210. 
full notes required, 201, 202. 
islands, 207. 
lakes and ponds to be meandered, 205. 
lands between meander line and water, 296. 
marsh, 211. 
may not coincide with shore, 260. 
mistake in running, 210, 212, 308. 
national parks, not run along, 199, 200. 
not boundary lines, 368. 
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MEANDER LINE—Continued. 
re-establishing, 140. 
reservations, not run along, 199, 200. 
run as near the water as possible, 287. 
run at mean high-water mark, 201, 202, 204, ral 
shallow stream, not to be run, 203. 
surveyor must exercise common sense regarding, 210. 
swamp land, not run by, 209. 
transit angles not allowed on, 204. 
unnecessary lines rejected, 202. 
variation between line and field notes, 400. 
variation between plat and field notes, 213. 


MERIDIANS, 
bound east and west sides of a coin 21. 
called range lines, 21. 
definition, 21. 
former rule as to sections, 102, 103. 
subdividing township, 105. 
table of convergence, 106. 


METES AND BOUNDS, 
definition, 3. 
retracing lines, 3, 4. 
thirteen original states, 619. 


MICHIGAN, 
boundaries of ansurveyed land, 690. 
boundary with Wisconsin, 255, 297, 427, 431, 
county surveyors, surveys by, 690. 
lost or omitted corners, locating, 690. 
riparian ownership, extent, 330. 


MILITARY TRACTS, 
Ohio, division into townships, 345. 
survey in Ohio, 345. 


MINNESOTA, 
adverse claims determined, 660, 661. 
boundaries of platted lots determined, 661. 
boundary disputes, determination, 660, 661. 
boundary established by acquiescence, agreement, or estoppel, 
662. 
landmarks permanently set, 660. 
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MINNESOTA—Continued. 
lines run control field notes, 662. 
riparian ownership, extent, 330. 
surveyor must observe rules of land office, 662. 


MISSISSIPPI, 
resurveys, 691. 
testing of instruments, 691. 


MISSISSIPPI RIVER, 
“middle of” defined, 4381. 


MISSOURI, 
boundary with Kentucky, 255note, 431. 
boundary with Nebraska, 249, 255note, 290. 
lost corners, federal rules prevail, 692. 
quarter-corners located, 692. 
riparian ownership, extent, 330. 
section-corners relocated, 698. 


MOLESTING SURVEY, 
penalty in Canada, 655. 


MONTANA, 
riparian ownership, extent, 330. 
surveys by county surveyor, 694. 


MONUMENTS, 
See Lost CORNERS AND LINES. 
accessories as part of, 379. 
accessories described, 220. 
bearing trees as accessories, 220. 
boundaries governed by, 593. 
Canada, 648. 
care in searching for, 419. 
closing corners, 223, 227. 
conclusive, 51, 239. 
control over quantity, 466. 
corner distinguished, 378. 
corners located by in Arizona, 668. 
courses and distances controlled by, 214, 240, 401. 
covering up, records kept in Wisconsin, 719. 
definition, 378. 
establishing, 5. 
evidence of location of corner, 378, 
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MONUMENTS—Continued. 
existence may be shown, 289. 
extrinsic evidence as to, 239, 240. 
field notes yield to, 589. 
government surveyor to mark corners, 219. 
illustration of method of locating, 551. 
marks on, 351. 
B. T., bearing tree, 351. 
C. C., closing corner, 351. 
former markings, 438. 
M. C., meander corner, 351. 
recent markings, 43. 
S. C., standard corner, 851. 
triangulation, 728. 
W. C., witness-corner, 351. 
Wyoming, 721. 
materials for, 5, 48, 214, 219, 220, 379. 
Connecticut, 672. 
natural and artificial, 8. 
order of desirability, 220. 
original, how to find, 381. 
permanent, establishment, 214. 
pits and mounds as accessories, 223. 
records of, 214. 
relocating, 14-17, 347. 
Colorado, 671. 
reputation, identification, 419. 
retracements, new established, 337note. 
standard corners, 222, 226. 
surveyor to mark corners, 219, 222. 
trees at corner, 222. 
triangulation, material and marking, 728. 
witness-trees, 14. 
yield to course and distance, when, 513. 


MOON LAKE CASE, 
fraudulent survey, 278. 


MOUNDS, 
SEE PITS AND MOUNDS. 


MOVED CORNER, 
restoration, 544, 
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N 
NATIONS, 
boundaries between, 426. 
acquiescence, 506. 
jurisdiction exercised by, 427. 
treaty, line between Maine and Great Britain, 426. 


NAVIGABLE RIVERS AND STREAMS, 
SEE Docks AND DOCK PRIVILEGES. 

bayou may be, 515. 
beds of, title, 299. 

federal government, rights in, 247. 

state’s title sovereign only and not proprietory, 268. 
center of, finding, 324. 
“center of main channel” defined, 324. 
common-law test of navigability, 167. 
course, changing, 328, 326. 
definition, 818. 
division of privileges, 257. 
highways under United States law, 245. 
irrigation, use for, 250. 
islands in, 256, 312. 

caused by change of river, 323. 
line of navigability, 246. 
ownership of state below high-water mark, 167. 
owners’ rights on, 255, 276, 316, 320, 322. 
shore, 248, 252. 

gradual change, 252. 

sudden change, 248. 
shore owner takes to line of navigability, 247. 
state boundaries on, 255. 
sudden change in, 248, 249, 300. 
tests of navigability, discussion of, 167. 
thread of, finding, 324. 
title to beds, 299, 329. 


NAVIGABLE WATERS, 
highways under United States law, 245. 
line of apportioned to shore owner, 257. 
rules as to in various states, 330. 
NEBRASKA, 
agreements as to boundaries, 695. 
boundary with Missouri, 249, 255note, 290.’ ° 
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NEBRASKA—Continued. 


riparian ownership, extent, 330. 
surveys and subdivision of sections, 695. 


NEVADA, 


NEW 


NEW 


NEW 


NEW 


appropriation of water, 250. 
riparian ownership, extent, 330. 
surveys as evidence, 696. 
surveys by county surveyors, 696. 


HAMPSHIRE, 

boundary with Vermont, 427. 
disputed boundaries, agreements, 697. 
riparian ownership, extent, 330. 
survey of, 626. 


JERSEY, 

boundaries determined, 698. 

boundary disputes in, 625. 

boundary with Delaware, 427, 431. 
boundary with New York, 255note, 431. 
co-ordinate system, 699. 

overplus lands surveyed, 698. 
riparian ownership, extent, 330. 
standards of measurement, 699. 


r 


statutes additional to co-ordinate act, 733. 


testing of instruments, 699. 


MEXICO, 
surveys by county surveyor, 700. 


YORK, 

boundary with New Jersey, 255note, 431. 
co-ordinate system, 701. 

evidence of survey, 701. 

registration of land, 701. 

riparian ownership, extent, 330. 

survey by court, 701. 


NONNAVIGABLE STREAM, 


center of, finding, 324. 
changing of, 234, 323. 
division of accretion, 282. 
grant on, 286. © 

island in, 323, 326. 

title to bed, 329. 
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NONUSER, 
streets, nonuser of distinguished from highways, 617. 
vacation of highways, 614, 616. 


NORTH CAROLINA, 
co-ordinate system, 702. 
determining boundaries, 702. 
riparian ownership, extent, 330. 
testing instruments, 702. 


NORTH DAKOTA, 
surveys in, 703. 


O 


OBLITERATED CORNER, 
accessories used to find, 379. 
definition, 335, 677. 
evidence of, 348. 
illustration of method of finding, 551. 
meander corners, restoring, 392. 
restoring to original locations, 347. 
search to be made for monument, 378. 
special information for finding, 334. 


OHIO, 
boundary extends to Canada, 431. 
lost plats surveyed, 704. 
resurveys, 704. 
riparian ownership, extent, 330. 
surveys as evidence, 704. 


OKLAHOMA, 
riparian ownership, extent, 330. 
surveys in, 705. 


ONE EIGHTH CORNER, 
finding, 132, 187. 
fractional sections, 137, 188. 


ONE SIXTEENTH CORNER, 


SEE QUARTER-QUARTER SECTION CORNERS. 
finding, 182, 137. 


fractional sections, 137, 138. 
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OREGON, 
boundary with Washington, 255note. 
duties of county surveyor, 706. 
resurveys, rules, 707. 
riparian ownership, extent, 330. 
surveys of boundaries, 706. 


ORIGINAL SURVEY, 
corners conclusive, 347. 
execution of, 342-346. 
great accuracy required in recent instructions, 103. 
information regarding, furnished by commissioner, 108. 
knowledge of necessary, 108, 337. 
limitation of errors, 341. 
lines unchangeable, 347, 349... 
meager instructions given in earlier surveys, 108, 


ORIGINAL THIRTEEN STATES, 
descriptions of land indefinite, 619. 
Holland purchase, 621. 
imperfect notes in surveys, 620. 
information about, 624, 
irregular tracts conveyed, 620. 
lack of system of survey, 634, 
letter from state engineer regarding, 625. 
Macomb’s purchase, 620. 
manner of survey, 614. |; 
Massachusetts’ advanced stand, 619, 628, 625. | 
“metes and bounds” used: in, 619. 
monuments govern location, 628. 
natural features often not given, 620. 
resurveys of, 623, 630. 
survey of, 619. 
triangulation, use in, 619, 623, 625. 


Je 


PARALLELS OF LATITUDE, 
bound north and south sides of township, 22, 
called township lines, 22. 
definition, 22. 


PARKS, EOittH9 f 
dedication, 553. fa 
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PAROL EVIDENCE, 
boundary found by, 418. 
conflicting calls, 418. 
declaration of covenantor, 448. 
description explained, 418.: 
latent ambiguity explained, 441. 
monument, identification, 419. 
natural objects, location, 421. 


PARTIAL SURVEYS, 
completion of; rules, 347note. 
method in general, 128, 129. 


PATENTS, 
can not be collaterally attacked, 51. 
island in lake not transferred, 280. - 
reservations, 280. ’ 
riparian rights carried by, 279, 280, 285. 


PENNSYLVANIA, 
adjoining tracts, 630. 
blocks of surveys, 631. 
co-ordinate system, 708. 
general rules in surveys, 628. » 
monuments govern location, 629. 
resurveys, 630. 
riparian ownership, extent, 330. 
standards of measure, 708. 
statutes additional to co-ordinate act, 733. 
survey, 627. 
testing instruments, 708. 


PIR, 
SEE DocKs AND DOCK PRIVILEGES. 


PITS AND MOUNDS, 
accessories to corners, 221. 
identification of missing corner, 348... 
marking corners, 221. 
meander corners, 232. 
quarter-section corners, 231. 
section-corners, 226, 227, 228, 230. 
township corners, 222, 228, 225, 
size and description, 221, 223note. 
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PLANS OF SURVEYS, 
filing of in Canada, 647. 
transmitting to provinces in Canada, 654: 
United States, 3, 4. 


PLAT, ae 
conveyance on dedicated street, 556. ~ 
conveyance on vacated street, 556. 
dedication by, 553, 554, 555, 588. 

deed governed by, 482. 

designations on, 555. 

evidence of original corners, 243. 

evidence, use of plats, 589, 591. 

field notes or plat, which control, 213. 
fractional sections, 144. 

importance, 552, 588. 

inadmissibility as evidence, 213." 

invalid, reference to in deed, 485. 

lines actually run control, 589. 

located by natural objects, 589. 

lost, replacing in Alabama, 667. 

lost, restoration in Ohio, 704. 

making of, 588. 

original record, 144. 

owners of lots in, easement in street, 592. 
prevails in deed description, 491. 

recording, 555, 588, 589. 
space between plat and transferred land, 561. 
unrecorded, soil of street does not pass, 244. 
unrecorded, use as evidence, 244, 589. 


PLATTING LAND, 
acknowledgment by proprietor, 589. 
careful survey of tract, 588. , 
certificate of surveyor, DOO se 
‘dedication should be shown, 589. 
essentials, 588. 
monuments, 588. 
recording plat, 588, 589. 
square not marked, purpose; 589. 
statutory requirements in Wisconsin, 720. 
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PONDS, 
artificial ponds, rights, 164. 
common-law rules, 164, 
definition, 164. 
meandering, 205. 
wholly within one section, 206. 
private rights generally. extend to center, 164. 
shore owners, rights, 164, 276. 


PRINCIPAL MERIDIAN, 
Ellicott’s line in Ohio, 97. 
establishment, 2, 24, 93. 
first one established, 342. 
list, 97. 
military lands, 97. 
number 2. 
permanent monuments on, 938. 
testing, 93. 


PRIVATE CLAIMS, 
amended entry of, 123. 5 
claimant must point out boundary, 122. 
conflicting boundaries, 123. 
improvements on, 122. 
numbering, 122. 
protest of claimant, 123. 
rules for survey, 123. 
shown on plat,.123. 
survey, 122. 


PROCESSIONERS, 
Georgia, 675. aes wee 
Kentucky, 685. : 3 : 


PROPORTIONATE MEASUREMENTS, 
SEE DOUBLE PROPORTIONATE MEASUREMENT; SINGLE PROPORTIONATE 
MEASUREMENT. 

application to part of line, 355. 
calls of field notes considered before using, 355note. — 
closing corners, use in finding, 134. 
definition, 141, 376, 383. 
double sets of corners, 1385. 
evidence of corner preferred, 382. 
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PROPORTIONATE MEASUREMENTS—Continued. 
example of, 376, 377: 
line over-running or falling short, 349. 
lost corners determined by, 78: 
quarter-corners, which control, 339. 
reliability of, 141. 
subdividing sections, 872, 374. 
fractional sections, 134-138, 373, 520-522. 
testimony considered before using, 355note. 
variance in lines, 470. 
verification of, 355. 


PROPORTIONING, 
SEE EXCESS AND DEFICIENCY. 


PUBLIC SURVEYS, 
SEE LAND SURVEYING. 
approval by surveyor-general necessary, 55. 
authority of congress, 51. 
basis, 52. 
Canada, 635-657. 
can not be set aside, 51. ; 
continuing in certain states, 370. 
extension over mineral lands, 65. 
field notes, delivery to state officers, 47. 
formerly under contract, 44. 
government officers to make, 44. 
lands considered surveyed only when filed in local land-office, 55. 
- Ohio, first surveys, 56. . 
original laws regulating, 342-346. 
presumed correct, 7, 10, 13, 51, 56. 
recognition by government waives irregularities, 51. 
records, where kept, 370. 
rules, 45. 
settlers may have lands surveyed, 66. 
unchangeable when approved, 45, 53, 347. 


Q 


QUARTER-LINE, 
east and west in section six, to run, 517. 
fractional section two, to run, 522. ; 
fractional township, to run in section six, 518. 
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QUARTER-LINE—Continued. 
north side of section in lake, ve run, 518. 
quarter-corner in lake, to run, 517. : 
quarter-corner not established in section five, to run, 520. 
two section-corners and one quarter-corner only established, to 
run, 521. 
west quarter-corner in lake, to run, 519. 


QUARTER-QUARTER SECTION CORNERS, 
establishment, 374, 525, 546, 550. 
fractional section, 374, 525, 550. 
land-office rule, 550. 
midway between section and quarter-corner, 45. 
north and west tier of sections, 45.. 
north of quarter-corner section six, 546. 
west half section six, 526. 


QUARTER-SECTION CORNERS, 
conclusive where established, 347. 
establishment, 372. 
between closing corners, 340note. 
_ fractional section five, 520. 
government surveyor, 35. 
lines closing on north boundary of township, 115. 
lines closing on west boundary of township, 115. 
Missouri, 692. 
north and west sides of township other than section six, 
528. 
north and west sides section six, 527, 545. 
north of section five on correction line, 548. 
not originally established, 347. 
old surveys, method used, 362. 
south of township or east of range line, 372. 
west side of section six, 545. 
landmarks, establishment in Arizona, 668. 
marking of, 231. 
presumed correct, 35. 
re-establishment, 353. 
base lines or standard parallels, corners on, 352, 399. 
closing section lines between fractional sections, corners 
on, 361. 
east side of section five, 549. 
interior corners, 362. 
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QUARTER-SECTION CORNERS—Continued. 
re-establishment, 
Michigan, 690. 
north of section six on correction line, 529. 
section-corners located first, 349. 
single proportionate measurement, 384. 


south of township or east of range line, 360. 


township boundaries, 360. 
west side of section two, 529. 
standard corners, 353. 
» two sets, when established, 3389. 


QUARTER-SECTIONS, 
center of, 374. 
irregular, in Canada, 642. 
subdivision, 374. 
fractional, 375. 


R 
RANDOM LINES, 
blazing not permitted, 108, 215, ‘217, 
bushes may be cut, 217. 
inferior to range lines in retracements, 349. 
partial surveys, 129. 


RANGES, 

description of, 28. 

lines of superior to randoms in retracements, 349. 
numbering, 24, 28, 97. 


RECORDS OF SURVEYS, 
places where kept, 370. 
private records of surveyor, use as evidence, 406, 
transfer to states, 370. 


RECTANGULAR SYSTEM, 
departure from in California, 64. 
departure from in Nevada, 69. 
establishment, 342. 
first use in Ohio, 343. 
history, 2. 
initial point of, 91, 
meridians and base lines, 97. 
public surveys, use in, 4, 20. 
states in which applicable, 347note. 


thirteen original states, rectangular system not used, 20, 90. 


877 


878 INDEX 


[References are to Sections.] 


RELICTION, 
definition, 248. 
determination, 254, 315. 
rules for division, 257. 


REPUTATION, 
boundaries determined fig, 234, 235. 
illustration of use in finding lost corners, 551. 


RESTORATION OF CORNERS, 
SEB LOST CORNERS AND LINES; OBLITERATED CORNER; RETRACEMENTS. 


RESURVEYS, 
SHE RETRACEMENTS. 

according to federal rules, 677. 
caution is required, 664. 
conform to survey of United States, 686. 
dependent resurveys, 120, 124. 
finished at certain point, 142. 
independent new lines not run, 664. 
independent resurveys, 121. 
initiated at certain point, 142.» 
monument corners, 123. 
original lines and corners control, 664, 665. 
rules for, 128. 

Arkansas, 669. 

Illinois, 678. 

Iowa, 681. 

Kansas, 684. 

Kentucky, 685. 

Louisiana, 686. 

Michigan, 690. 

Mississippi, 691. 

Nebraska, 695. 

North Dakota, 703. 

Oklahoma, 705. 

Oregon, 707. 

South Dakota, 711. 

Virginia, 716. 

West Virginia, 718. 
state laws, validity, 663, 665. 
state statutes, rule concerning, 665. 
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RETRACEMENTS, Va 
SEE LOST CORNERS AND. LINES. | 
bearings of lines, 350note. 
boundary disputes should be reviewed, 337, 882. 
broken lines, 359-361, 389. 
caution is required, 664. 
closing corner governs direction of closing line, 339. 
deflection in alignment of lines, 359-361, 389. 
distinguish from original survey, 695. 
field notes and plats must be assembled, 337. 
filing record of retracement, 337note. 
fractional sections to determine measurements in, 369, 
general average of old lines taken, 351. 
harmonizing calls, 349. 
lines over-running or falling short, 349. 
map showing limit of properties mada, 337. ‘ 
marks on trees, 351. 
measurements between known corners to. correct record lengths, 
349, 
methods to be noted, 380. 
monuments to be reconstructed, 337note. 
original corners not to be disturbed, 355. 
original survey governs, 664, 665. >}: 
permanent monuments should be established, 355, 379. 
precedence of one line over another, 349. 
proportionate measurements to be used, 377, 384, 385. 
quarter-corners, which control, 339. 
random lines less important than range lines, 349. 
rules, 347-369, 376, 377, 383-389. 
applicable to private lands when not in conflict with state 
law, 347. 
applicable to public land rectangular surveys, 347note. 
different than for original surveys, 336. 
Illinois, 679. 
North Dakota, 703. 
South Dakota, 711. 
section lines to be run straight, when, 359. 
state laws, validity, 663, 665. 
state rules of property rights considered, 348note. 
steps to be followed, 337. 
survey records should be found, 337. 
temporary lines placed close to probable position, 349. 
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REVERSION, 
court can not extinguish right of, 557. 
dedicated property, 557. 
importance, 557. 


REVULSION, 
SEE AVULSION. 


RHODE ISLAND, 
division of tide-waters, 709. 


RIPARIAN OWNERS, 

accretion; rights, 320. 

alluvium, rights, unusual cases, 252. 

appropriation of waters, 247. 

boundaries, 163-178, 198-213. 
center of stream, 171, 247, 558. 
fraud affecting, 210. 
lake, 173, 259. 
lake receding, 178. 
meander line, 173, 210. 
middle of stream, 315. 
mistake affecting, 210. 
next government subdivision, 285. 
‘state rule, 247, 330. 
thread of stream, 163, 171, 307. 
water-mark, 368. © 

dereliction, land acquired by, 248. 

descriptions of land, 316. 

dock privileges, entitled to, 268, 281, 291. 

equitable division of land, 178. 

equitable rights, 275. 

exclusion of in Pacific Coast states, 250. 

flats, entitled to, 278. 

follow receding waters, 247, 248, 258, 261, 276. 

fraud as affecting boundaries, 210. 

highway intervening, 316. 

islands, 312. 

lake as boundary, 173. 

lakes, nonnavigable, rights extend to center, 259. 

land between meander land and water, 260. 

land made by gradual means, 248, 261. 

“littoral,” meaning of term, 245. 

meander line as boundary, 173, 210. 


» 
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RIPARIAN OWNERS—Continued. 
middle of stream the boundary, 315. 
Mississippi River, 255, 297. 
mistake as affecting boundaries, 210. 
navigable streams, 299. 
navigation may not be obstructed by, 268. 
nonnavigable lakes, 281. 
nonnavigable streams, 282. 
Pacific Coast states, rights in, 250. 
regaining land once lost, 270. 
reliction, land acquired by, 248. 
rights, 316, 320. 
St. Louis. as riparian owner, 247. 
shore of stream, change imperceptible, 245. 
state law defines rights of, 250, 280, 291, 319. 
state rules as to rights, 330. 
state’s rights as, 253. 
street dedicated, effect, 274, ‘ 
sudden change of stream, line the same, 248. 
submerged land, right to, 266. 
thread of stream as boundary, 163, 171, 307. . 
use of bed and waters by, 265. 
use of whole stream by, 250. 
water boundary necessary, 303. 
wharves, right to build, 558. 


RIPARIAN RIGHTS, 
accretion, division, 246, 251, 257, 262, 264, 266, 271-274, 283. 
accumulations on shore, 293. 
accumulations to bottom, 293. 
apply to all streams, 247. 
beds of dried-up lakes, 245, 276. 
conveyance to water carries, 515. 
criticism of extreme decisions, 252. 
data on, 245. i 
dependent on possession of land on water, 245. 
dereliction, 248. 
destruction of, not without Comnenaation: 309, 
division among owners, 246, 251, 257, 258, 262, 264, 266, 271-274, 

283, 286, 309. 
accretion, 246, 251, 257, 262, 264, 266, 271-274. 
lakes, 245, 258, 266, 281, 284. 
lakes and streams, rules differ, 266. 
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RIPARIAN RIGHTS—Continued. 
division among owners, 
large lakes, 306. 
long lakes, 258, 281, 328. 
navigable lakes, 281. 
no general rule, 245. 
round lake, 258, 281. 
shape of shore-line affecting, 245. 
straight stream, 264. 
division lines generally converge or diverge, 258. 
when perpendicular ‘to shore, 264. 
docks and piers, 245, 246, 251, 262, 268, 280. 
excluded where space between i onety and water, 287. 
exclusiveness of, 245. 
explanation, 168. 
extent of, 317. 
various state rules, 330. 
follow receding waters, 247, 279, 284, 300, 302. 
free access to navigable waters, 268. 
generally, 316. 
government conveys, 245, 247, 
grantee does not obtain rights’ in certain cases, gk 
highway intervening, 316. 
ice, cutting, 286. 
important and valuable, 245. 
islands, right of ownership, 252. 
lost by washing away of land, 247. 
meander and shore-line different, 303. 
nature of, 245. 
partial enumeration, 245. 
release, 317, 318. 
reliction, 248. 
reservation of, 318. 
state rules govern, 250, 291, 307, 330. 
straight stream, 264. 
unusual cases, 252. 
use of water to prejudice of another not permitted, 247. 


vested, 247. 
water must be boundary to give, 303. 
RIVERS, 


SEE STREAMS, 
boundaries on, rules in various states, 330. 
jurisdiction of rivers when boundary, 429, 430. 
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RIVERS—Continued. 
“middle of main channel’ defined, 427. 
ownership of bed; 167. 


ROAD ALLOWANCE, 
Canada, 636, 653. 


RULES FOR SURVEYS, 
advisory only, where public lands not inyolyed, 347, 
applicable to privately-owned lands, whee 347, 
applicable to United States lands, 347. 
dependent. resurveys, 120. 
errors, limitation in running lines, 341, 
fragmentary surveys, 347note, 
irregular order and partial surveys, 128, 129. 
partially surveyed sections, completion, 347note. 
privately-owned lands, rules advisory only, 347. 
retracements, steps to be followed, °337: 
search for evidence, 381. 


state law governs when no public lands involved, 347. 


states in which applicable, este 
synopsis of, 45, 347. 


S 
SALES, 
fractional sections of exact acreage, 51. 
lots in fractional sections, 144, 
public land, 37. 
selection only attaches after legal survey, 51. 
state can not sell lands not surveyed, 51. 
survey as actually run controls limits, 571. 
tracts of 320 acres, 344. 


SCIENTIFIC SYSTEM OF SURVEYS, 
triangulation referred to, 20. 


SECTIONAL GUIDE MERIDIAN,, 
establishment, 125. 
purpose, 125. 


SECTION-CORNERS, 
conclusive where established, 347. 
illustration of method of locating, 551. 
landmarks established in Arizona, 668. 
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SECTION-CORNERS—Continued. 

markings, 226-230, 351. 

re-establishment, 347, 352, 359, 360, 363- 367, 
base lines or standard parallels, corners on, 352, 399. 
before quarter-corners can be established, 349.. 
double corners, 363-365. 
illustration of method, 551. 
interior corners, 359, 392. 
Michigan, 690.’ 
Missouri, 693. 
three lines only established, 387. © 
township boundaries, corners on, 360, 363-367. 
triple corners, 366, 367, 541, 542. 
two lines only established, 387. 

standard corners, 353. 


SECTIONS, 
SEE FRACTIONAL SECTIONS; SUBDIVISION OF SECTIONS. 
area returned conclusive, 56. 
broken boundaries, restoring corners, 389, 
center lines, how run, 347: 
center, method of finding, 372. 
contents, 346. 
deficiency taken from north and west of township, 34. 
designation of corners, 41. 
dividing into quarters, 346. 
establishment, 102-129. : 
excess added to sections on north and west of township, 34. 
lines of, inferior to township exteriors in retracements, 349. 
lines of, running, 102-112. | 
between sections 1 and 2, 104, 
between sections 25 and 36, 108. 
between sections 35 and 36, 107. 
sections north of section 36, 109. 
two west tiers of sections, 112. 
location and numbering in township, 2, 30, 33, 51. 
meridional lines, 102, 104-106. ‘ 
north tier of section, 104, 105. 
not square, 20. 
numbering, 30, 32, 343. 
Canada, 635. 
under early acts, 342, 348. 
partially surveyed, completion, 347note.,, 
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SECTIONS—Continued. 
size, 2, 20, 29. 
subdividing, 371-375. 

Canada, 650. 


SETTLERS, 
deposit of expenses, 67. 
applied on land, 68. 
requirement, 66. 
good-faith settler protected, 70. 
lands may be surveyed, 66. 
right in unsurveyed lands, 70. 


SHALLOWS, 
property in, 294, 


SHOALS, 
property in, 294, 


SHORE, 
definition, 263. 
determination, 263. 
division, 311, 313. 
where irregular, 311. 
where straight line, 313. 
equitable division, 310. — 
navigable stream, 316. 
nonnavigable stream,’ 316. 
rules for division, 310. | 


SINGLE PROPORTIONATE MEASUREMENT, 

corners which are re-established, 384. 
base lines and standard parallels, corners on, 352. 
closing corners, 354, 358, 390, 534, 537. 
double corners, 368-365, 539, 540. 
interior quarter-section corners, 363. 
meander corners, 140, 368, 388, 392, 538. 
quarter-section corners on township’ boundaries, 360. 
section-corners on’ township ‘boundaries, : 360, 363-367. 
township corners, when, 357,386, 536. 
triplecorners, 366, 367, 541, 542. 

definition, 384.’ 

illustration of, 124. 

precedence of one line over another recognized, 349, 
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SIXTEENTH SECTION-CORNER, 
establishing in north tier of sections, 178. 


SOLAR COMPASS, 
government surveys, use requisite, 6, 24, 73. 
lines required to be run with, 350. 
old surveys, not used in, 24. 
operated astronomically, 24. 
triangulation, use, 623. 


SOUTH CAROLINA, 
determination of disputed boundaries, 710, 
riparian ownership, extent, 330. 


SOUTH DAKOTA, 
determining disputed boundaries, 711. 
resurveys, 711. 
subdivision of sections, 711. 


STANDARD CORNERS, 
definition, 353. 
markings, 222, 226, 351. 
restoration, 535. 
base lines or standard parallels, corners on, 352, 399. 


STANDARD PARALLELS OR-CORRECTION LINES, 
bases for townships to north, 27, 94. 
care in running, 94. 
corner on obliterated, where loeated, 349. 
corners on, restoration, 352, 399. 
distance apart, 94. 
early surveys, 95. 
establishment, 2, 27, 94, 98. 
superior to township exteriors in retracements, 349. 


STATES, 
boundaries, 426-431. 

acquiescence, 481. 
Alabama and Georgia, 431. 
center of stream, 430, 4381. 
changed gradually by stream, 253. 
control over other lines in retracement, 349. 
Delaware and New Jersey, 427, 431. 
evidences of, 481. 
fixed by congress, 427. 
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STATES—Continued. 
boundaries, 
follows changes in stream, 481. 
found in statutes, 427. 
Georgia and Alabama, 255note. 
Iowa and. Illinois, 255note, 431. 
judicial notice of, 430. 
‘Kansas, 254. 
Kentucky, 249, 255note, 431. 
Missouri and Kentucky, 255note, ‘431. 
Missouri and Nebraska, 249, 255note, 290. 
New York and New Jersey, 255note, 431. : 
original thirteen states, 427. 
stream, 249, 254, 255, 297, 315, 427, 431. 
unchanged in avulsion, 247, 249, 254. 
Vermont and New Hampshire, 427. 
Washington and Oregon, 255note. 
Wisconsin and Michigan, 255,297, 427, 481. 
Wisconsin and Minnesota, 297. 
co-ordinate systems adopted by, 733. 
digest of laws relating to surveys and boundaries, 658-721. 
Great Lakes, ownership of beds, 431. 
jurisdiction between, 430. 
land courts, 734. 
laws of govern surveys where 1 no United States lands involved, 
347. 
navigable streams, ownership of beds, 307. 
plane co-ordinate systems established, 722, 730. 
rectangular system, where applicable, 347note. 
resurvey statutes, rule as to, 665. 
riparian rights, determination, 280, 330. 
surveys made under laws of, effect, 395. 
title in beds of streams sovereign and.not proprietory, 268. 
validity of laws on surveying, 663, 665. 


STREAMS, 
SEE NAVIGABLE RIVERS AND STREAMS; NONNAVIGABLE STREAMS. 
bank as boundary line, 170. 
beds, rights, 163. 
nonnavigable streams, 166. 
property of riparian owner, 163,167, 169. 
property of state, 163, 167. 
boundaries, rules in various states, 330. 
common-law rule of navigability, 167, 203. 
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STREAMS—Continued. 
dangerous, may be meandered, 202. : 
distance across, triangulation methods. used, 124: 
gradual changes in, 248, 252, 327. 
identification of original corners, 348. 
improvements under federal control, 63. 
islands in, ownership, 207. 
low-water mark the boundary in some states, 169. 
meandering of, 202. 
“middle of main channel’ defined, 427. 
Mississippi, thread of stream the boundary, 171.’ 
Mississippi, water’s edge. the boundary 170. 
navigability, rules, 167. ; 
navigable, when under: state control, 63. 
nonnavigable, 166, 815. 
bed belongs to owner, 166. 
rights extend to center, 315. 
rights determined by state, 163, 166, 168. 
shallow, not meandered, 202. 
state controls, 163, 167, 173. 
~ sudden changes in, 248. 
“watercourse” defined, 245. 
water’s edge the boundary in some states, 170. 


STREET,,. 
conveyance of vacated street, 556. 
conveyance on, before or after vacation, 556. 
dedication, 552,.588, 589. 
nonuser, 617, 
platted, owner estopped to deny use, 589. 
riparian rights released by dedication, 317. 
vacation, 556. 


SUBDIVISION OF SECTIONS, 
SEE EXcEss AND DEFICIENCY; LOST CORNERS AND LINES. 
area returned conclusive, 56. 
boundary of section must be known, 132. 
center lines, how run, 347. 
Colorado statute concerning, 671. 
containing less than 160 acres not divided; 37, 39. 
designation of corners, 42. 
federal law governs, 130. 
fractional parts in, 347note. 
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SUBDIVISION OF SECTIONS—Continued. 
fractional quarter-sections, 375. 
fractional sections, 39, 186, 373, 517-522. 
fractional townships, 133, 135, 139. 
half quarter-sections, 37, 61. 
half-sections, 34. 
Kansas statute concerning, 6838. 
lost corners to be restored prior to subdivision, 130. 
lots, fractional sections divided into, 39. 
“mean line” to be run in certain cases, 133. 
Nebraska, rules in, 695. ; 
North Dakota, follows federal instructions, 703. 
Oklahoma statute concerning, 705. 
preliminary steps, 371. 
procedure, 182. 
quarter-quarters, 374, 525. 
quarter-sections, 35, 37, 39, 133, 137, 372. 

_ side of section lacking, 133. 
South Dakota statute concerning, 711. 
state laws, validity, 663. 
statutory rules, 346. 
Wisconsin statute concerning, 719. 


SUN COMPASS, 
SEE SoLAR COMPASS. 


SURVEYOR-GENERAL, 
act merely directory, 51. 
agent to inspect, appointment, 51. 
appointment, 33. 
directing surveys, 51. 
discretion in subdividing certain fractional, sections, 51. 
duties, 51. 
completion of survey, duties devolve on commissioner of 
land-office, 48. 
field notes turned over to state officials, 47. 
inspecting surveying operations, 51. 
instructions, 1. 


SURVEYORS, 
SEE COUNTY SURVEYORS. 


acts not cause of estoppel, 571. 
agreement as to, 563, 571. 
California statute regulating, 659. 
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SURVEYORS—Continued. 
care required by, 580-585. 
co-ordinate system, how to use, 735. 
declarations, 234, 405, 416. 
contradiction of record, 409. 
deceased surveyors, 406, 416, 424. 
depositions of, 234, 422. ° 
determination not final, 571. 
duties in Kansas, 684. 
evidence by, 234. 
examination, 659. 
execute surveys according to law, 84. 
exercise originality, 85. 
experience required, 659. 
expert witness, 586. 
fees prescribed in West Virginia, 718. 
field notes as evidence, 234, 
follow different rules, private practice and government original 
surveys, 336. 
freedom from influence, 84. 
illegal fees, penalty, Louisiana, 686. 
information obtained from general land-office, 334. 
ingenuity should be exercised, 419. 
instructions by government.not issued to local surveyors, 74. 
instructions, how to obtain, 74. 
knowledge of original survey necessary, 387. 
liability, 580-585. 
error, liability for excess of land parted off, 585. 
error, survey made with age ree to intended use of 
land, 583. 
negligence, 581, 582. 
Texas, 713. 
‘libel of, action by, 587. 
mistake, assent, 563, 
mistakes not binding on parties, 568, 570, 571. 
original instructions should be secured, 86. 
property-rights can not be changed by, 348note. 
qualifications, 659. 
records as evidence, 406. 
may be used to refresh memory, 407. 
regulations in Pennsylvania, 708. 
resurveys, special rules, 102, 
slander of, action by, 587. 
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SURVEYORS—Continued. 
testimony of, 410, 417, 586. 
declarations of old a, 408. 
witness, 234, 580. 


TACKING POSSESSION, 
explained, 604. 


TENNESSEE, 
county surveyors’ duties, 712. 
riparian ownership, extent, 330. 
testing instruments, 712. 


TEXAS, 
boundaries determined, 713. 
liability of surveyors, 713: 
riparian ownership, extent, 330. 
surveys under special instructions, 38note: 
testing instruments, 713. 


THEODOLITE, 
use in triangulation, 726, 


TOWN PLATS, ° 
invalid, 464. 
not recorded, 446. 


TOWNSHIP CORNERS, 

conclusive where established, 347. 

markings, 222-225. 

re-establishment, 347, 352, 356, 857, 383-387,) 389. 
base lines or standard parallels, corners on, 852. 899. 
common to four townships, 356, 386, 536. 
common to two townships, 357. . 
field notes and plats should be considered, 356. 
three lines only established, 387. 
two lines only established, 387. 

standard corners, 353, 


TOWNSHIPS, 
auxiliary base for, 116. 
boundaries of, Canada, 637. 
broken boundaries, restoring corners on, 389. 
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TOWNSHIPS—Continued. 
closing corners, 114. 
closing lines, method now Sollbined, 340. 
designation of townships, 41. 
direction of township lines, 105. 
discrepancies in lines noted, 108. 
division into, original act, 342. 
early surveys of, 105. 
establishment, 90-101. ! 
exterior lines inferior to standard parallels in retracements, 
349, 
exterior lines superior to” “subdivision lines in ph a Ele 
349. 
exteriors, 96. 
fifth and sixth ranges of sections in, 112. 
first survey of, 344. 
form and size, 2, 25, 27, 29, 32. 
forming, 99. 
impassable objects on lines, 96. 
south boundary, 116. 
latitudinal lines of, 96. 
lines of, limitations on error, 341. 
meridional lines of, 96, 104-106. 
miscellaneous paestigaiine in » subaividing, 114. 
narrow across north side, 
noting falling in running Boe lines, 108. 
numbering, 2, 30. 
Ganates 637. 
randoms, 96, 105, 113.. 
reservations adjacent, 117. 
retracing township lines, 103. 
section-corners on boundaries, restoration, 360. 
section-lines, 25, 
size in military treet in Olifop na 
size ‘originally, 31. 
south of base line, Sstublshinin 101. 
south townships, 101: 
subdividing into sections, 102-129. 
Canada, 657. 
lines of sections, 107-112. 
north to south, 117. 
west to east, 117. 
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TRIANGULATION, 
SEE CO-ORDINATE SURVEYING. 

azimuth, 727, 728. 
Baltimore, 733. 
base line of, 724. 

how measured, 725, 726. 
Bilby steel tower, 726. 
classification, 725. 
difficulties where two projections meet, 729. 
disks used to mark stations, 728. 
errors of observation, adjustment, 727. 
explanation, 724. 
first order work, 725. 
France, use in, 2. 
Hawaii surveyed by, 732. 
instruments used, 726. 
locating land, 350. 
Massachusetts surveyed by, 732. 
minimum requirements of accuracy, 725. 
monuments of substantial material, 727, 728. 
New York City, 729. 
permanency of points established, 723. 
points placed in elevated positions, 724. 
preliminary examination of territory, 726. 
processing observations, 727. 
publications of geodetic data, 727, 730. 
purpose, 20. 
recovery of old stations, 731. 
rectangular system not the same, 20. 
reference marks, 728. 
sea level, reduction to, 725. 
second order work, 725. 
size of triangles, 724. 
spherical excess, 725. A SES 
stations, 724. 

cover United States, 735.:: 

marks, 728, 732, 7365.’ 

placed in elevated positions, 724. 

replaced if destroyed, 735. 
streams, distance across obtained, 724. 
system in United States, 724. 
tapes, standardization, 726. 
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TRIANGULATION—Continued. 
targets for observing angles, 726. 
theodolite, 726. 
third order work, 725. 
thirteen original states, 90, 619, 623, 625. 
towers for observing, 724; 726. 
tripods for observing, 726. 
use by United States and Canada, 426. 


TRIPLE CORNERS, 
care required before using, 339, 340. 
establishment, 339. ‘ 
range lines, established on, 339. 
restoration of all corners, 367, 542. 
restoration of one corner, 366, 541. 


TRUE MERIDIAN, 
determination of, 103. 


U 


UNITED STATES COAST AND GEODETIC SURVEY, 
SEE CO-ORDINATE SURVEYING; TRIANGULATION. 


USER, 
highway, 611. 


UTAH, 
re-establishing missing corners, 714. 
surveys by county surveyor, 714. 


Vv 
VACATION, 
highway, 613. 
nonuser, 614, 616. 


VERMONT, 
boundary with New Hampshire, 427. 
meridian lines established, 715. 
riparian ownership, extent, 330. 
surveying disputed boundaries, 715. 
VIRGINIA, . 
determination of boundaries, 716. 
resurveys, 716. 
testing of instruments, 716. 
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W 
WASHINGTON, 
boundary with Oregon, 255note. 
corners in highway right-of-way, 717. 
determination of boundaries, 717. 
perpetuating corners and lines, 717. 
riparian ownership, extent, 330. 


WATERCOURSE, 208 
ets, . SEE: STREAMS, 
definition, 245. 


WATER FRONTAGE, “« 
resurvey, 38. 
special surveys, 38, 63. 


WEST VIRGINIA, 
fees of surveyors, 718. 
riparian ownership, extent, 330. 
surveys in, 718. 


WHARVES, een , 
SEE Docks AND DOCK’ PRIVILEGES. 


WILLS, 
last will controls, 505. 
lots wrongly numbered, 484. 


WISCONSIN, 
boundary with Michigan, 255, 297, 427, 431. 
care required in destroying, removing, or covering up land- 
mark, 719. 
corners relocated or perpetuated, 719. 
county surveyors’ duties, 719. 
jurisdiction of boundary waters, 429, 430. 
crime on Mississippi River, 480. 
islands in, 428. 
Lake Michigan, sovereignty extends to center, 431. 
magnetic needle, variation in, 24. 
platting lands, 720. 
riparian ownership, extent, 330. 
subdivision of sections, 719. 
surveys, method of making, 719. 
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WITNESS-CORNERS, 
definition, 118. 
impassable cliffs, 119, 218. 
inaccessible regular corners to be uae by, 209. . 
location, 118. 
marks on monuments, 351. 
marsh, 119. 
meander corner, marking with, 208. 
unsurveyable lands, 209. 
use where regular lines can not'be extended, 119. 


WITNESS MOUND, 
SEE PITS AND MOUNDS. 


WITNESS-POINTS, 
impassable objects marked by, 218. 


WITNESS-TREES, 
examination to determine corner, 381. 
not a corner, 398. : 


WYOMING, 
certificate of county surveyor as evidence, 721. 
establishing disputed. corners, 721. 
surveys in, 721. 
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